ASSIGNMENT
Z wishes to obtain a divorce from her husband, X.  State the correct answer.

a)
What pleading must be attached to the summons?

Particulars of claim

Comments

A combined summons is used when the plaintiff's claim is unliquidated, that is, when it is not a claim for a debt or liquidated demand. An unliquidated claim therefore refers to a claim in which the quantum must be determined, such as a claim for damages in which the status of the parties is affected, such as an action for divorce. When the claim is unliquidated, the plaintiff must annex to his or her summons particulars of the material facts relied upon him or her to support his or her claim (Rule 17(2)). This summons together with the particulars of claim is known as the “combined summons”. The particulars of claim do not constitute a separate claim, but are inseparably linked to the summons to form a unit. Hence a combined summons would be used in this instance because it refers to an action for divorce, and the particulars of claim would be attached to the summons.
b)
What form of service is necessary to serve the summons on X who is at a know address in South Africa?

Normal / personal service

Comments

Normal or ordinary service is the usual manner of service, and may be effected personally (Rule 4(1)(a)(i)). If personal service cannot be effected, the summons may be served at the defendant's place of residence or business by leaving a copy thereof with the person apparently in charge of the premises, who is apparently not less than 16 years of age (Rule 4(1)(a)(ii))). For further types of normal service see Rule 4(1). Since X is at a known address in South Africa, service can be effected personally.
c)
What form of service is necessary if X is living overseas at the time when summons is issued?

Edictal citation

Comments

Where a person is believed to be overseas/outside the Republic, service can be effected by edictal citation, even where his or her whereabouts overseas are known (see Rule 5).
d)
What form of proceedings must Z follow to obtain permission to use the form of service referred to in c) above?

Application by way of Notice of Motion

Comments

Rule 5(2) provides that the leave of the court must be obtained in respect of an application by means of notice of motion.
e) 
Name the type of procedure which X must use if Z used the incorrectly type of summons to institute the action.

Application for setting aside irregular proceedings
Comments

Where a party has taken an irregular step/proceeding during the course of litigation, Rule 30 provides the other party with a mechanism by means of which the irregularity may be set aside. An irregular proceeding refers to formal irregularities/noncompliance with formal requirements in respect of procedural matters. Examples of irregular proceedings are the failure by an advocate to sign the particulars of claim (Rule 18(1)), the premature set-down of a case, and the use of the wrong type of summons. Therefore, X may apply to set aside the irregular proceedings because Z has used the incorrect type of summons.
f)
What is the first document that x must file if he wishes to oppose the divorcee action?

Notice of intention to defend

Comments

When the defendant has received a combined summons, he or she must indicate whether he or she intends to defend the action within the period laid down in the summons (the dies induciae). The defendant does this by filing a notice of intention to defend with the Registrar, and by delivering a copy thereof to the plaintiff. The notice of intention to defend is merely a notice that informs the plaintiff that the defendant intends defending the action. It is not a means of raising a defence. Instead, a defence is raised by a plea.
g)
What step must Z take if X files the document referred to in (f) above, but fails to file a plea on the merits?

The giving of a notice of bar

Comments

A party which fails to deliver a pleading or a process document in time is in “default”. Depending on the type of pleading/process, the other party can request a judgment immediately or another step may first have to be taken before judgment may be requested. This step is known as the giving of a notice of bar. Hence, when the defendant is late in delivering a plea, the position is that a notice of bar must first be delivered. Only when the defendant still fails to deliver the plea, will he or she be in default. Z must therefore file a notice of bar.

h)
What further step may Z take if X still fails to respond to the document referred to in (g) above?

Apply for default judgment

Comments

If X fails to deliver the plea/respond to the notice of bar, he will be in default regarding the plea and will be ipso facto barred. Default judgment can therefore be requested. See (g).
i)
What procedure should be used if the name of one of the minor children is stated incorrectly in the plea on the merits?

Notice of Intention to Amend

Comments

Rule 28 provides that any party may amend any of his or her pleadings/documents which have been filed in regard to any proceedings. The amendment procedure is used for a variety of purposes such as to correct errors in pleadings, to amplify the cause of action, to introduce a further or alternative cause of action or to extend or limit the relief claimed. The court will grant an amendment, unless the application for amendment is mala fide or the opposing party will suffer prejudice which cannot be compensated for by a postponement and or an order as to costs (see Embling v Two Oceans Aquarium CC [2000] 2 All SA 346 (A). An application for amendment can therefore be made.
j)
Which party is responsible for using the procedure referred to in (i) above?

The defendant, X. (Rule 28(1) Any party desiring to amend a pleading)
Comments

This is because the error arises in the defendant's plea.
k)
What procedure can Z use if X files a plea that contains vexatious statements about Z?

Application to strike out

Comments

If any pleading contains averments which are “scandalous, vexatious or irrelevant”, the other party may, within the period allowed for any subsequent pleading, apply for the striking out of such matter (Rule 23(2)). This procedure is used to rectify that part of the opposing party's pleading which contains an averment which is “scandalous, vexatious or irrelevant”. It does not relate to the pleading as a whole.
l)
What pleading can X use if he has already issued summons in another court in which he has instituted divorce proceedings against Z?

Special plea of lis pendens
Comments
If an action is already pending between the parties, and the plaintiff brings another action against the defendant or relating to the same cause and in respect of the same subject matter, whether in the same or in different courts, the defendant can take the objection of lis pendens. This is an example of a dilatory plea.

m)
What pleading can z file if X raises new matter in his plea?

Replication

Comments

A replication contains the plaintiff's reply to the defendant's plea (see Rule 25). The replication is relevant only when the defendant raises new averments as to facts in his or her plea.
n)
What may Z do immediately after pleadings have closed to ensure a speedy allocation of a trial date?

Notice of set-down/application for trial date

Comments

The plaintiff is dominus litus and consequently has the right to apply for set-down in the first instance. After the pleadings have closed, the plaintiff may, by giving notice to the Registrar, set down the case on the roll for the allocation of trial dates. If the plaintiff neglects to do so within a certain period after the close of pleadings, the defendant may set the matter down in a similar manner.
o)
What procedural step can z take, after close of pleadings, if she feels that the pleadings contain insufficient information to enable her to prepare for trial?

Request for further particulars for purposes of trial (Rule21(2))

Comments

Only particulars that are necessary to prepare for trial may be requested. This does not mean that the requesting party is entitled to know what evidence the other party is going to lead. However, he or she is entitled to such particulars as are necessary to place him or her in a position to prepare for trial and to prevent him or her from being taken by surprise by evidence given against him or her, which he or she could not reasonably anticipate would be produced.
p)
What proceeding are X and Z compelled to arrange and attend before the trial in order to attempt to shorten the trial?

Pretrial conference
Comments

A pretrial conference must take place no later than six weeks before the date of trial. The purpose is to shorten the trial (see Rule 37).
q)
What type of cost order can Z request against X if she finds out that X deliberately failed to discover documents in his possession which supports her case?

Attorney and Client cost

Comments

Attorney and client costs include remuneration for all professional services rendered by the attorney, as well as all expenses incurred by the attorney (including counsel's fees) in the execution of his or her client's instructions. The most common ground on which the court will order a party to pay the other party's attorney and client costs is when the former party has been guilty of dishonesty or fraud in conducting the suit, or when his or her motives have been vexatious, reckless or malicious, or when he or she has seriously misconducted himself/herself in the course of proceedings. X's deliberate failure to discover documents is vexatious, reckless or malicious.
r)
Which remedy may Z use if she believes that X will leave the country to avoid paying her R800 000 in terms of the settlement reached between them?

Arrest suspectus de fuga
Comments

An order of arrest suspectus de fuga is available to a creditor who fears that a debtor is about to leave the country to avoid payment of a debt. The arrest prevents the debtor from leaving the court's jurisdiction, unless he or she can give security for the debt, so that the court can give an effective judgment. The arrest of the debtor remains in force until judgment is given.
s)
What is the subpoena called in terms of which a witness is directed to make a specific document, which is in his/her possession, available at the trial?

Subpoena duces tecum
Comments

Where a witness is required by a subpoena to make available at the trial a document, instrument or object which is in his or her possession or under his or her control, such subpoena is called a subpoena duces tecum.
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