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	Service of Summons
	

	Service
	Manner of Service

	
	Normal
	Substituted
	Edictal Citation

	· Process and document must be brought attention of opposing party

· This happens by means of service

· Summons served by sheriff or officer in employ of – must draw up “return of service”, this serves as proof of service.
	In accordance with uniform rules

Ways: 
	Rule 4(2)

In SA

Procedural requirements

1. Within Republic, no know address. This is extraordinary method

2. Application to court by ways of notice of motion, seeking court permission and request court to give directions as to how summons is served.
	Rule 5

Defendant outside Republic; exact whereabouts are known.

1. Leave of court must be obtained of an application by way of notice of motion

2. Alternative informal procedure for obtaining court consent.

	
	
	
	

	
	TWO KINDS OF SUMMONS
	

	
	

	ILLIQUID SUMMONS
	LIQUID SUMMONS

	
	
	

	Simple
	Combined
	Provisional Sentence

	
	


A summons is not a pleading but a process

The particular of claim is a pleading because it contains the material facts on which the plaintiff’s claim is base. Thus it serves to contribute to the eventual definition of the dispute issues of fact and law and it constitutes a formal record of the claim.

In essence the declaration corresponds to this although it is an independent document that follows on a simple summons where the matter is opposed; it is also a pleading.

	1.  Simple summons – pg 35
	

	No other document, just state amount and nature of claim.

Debt or liquidated demand that means “Claim for fixed or definite thing”

Debt is liquidated if admitted

To be a “liquidated demand” = amount thereof may be determined by mathematical calculation. Thus nature of claim determines wat summons used.

Form 9  (Claim also for transfer, ejectment, delivery, rendering account, cancellation of contract)


	

	Procedure – pg 36
	
	
	

	No notice of intention to defend within the dies induciae 

(5 days)

Plaintiff apply for default judgment
	Notice of intention to defend

After receipt of intention to defend Plaintiff deliver declaration within dies induciae (15 days)

Rule 20(2) Must contain:

*  Nature of claim

*  Legal conclusion which plaintiff will be entitled to deduce from the facts indicated therein

*  A prayer for the desired relief


	Combined Summons
	

	Where the claim is un-liquidated

The quantum thereof must be determined (claim for damages) or

Where status of parties is affected (divorce)

Annex document that states particulars of claim

Rule 18(4) and Rule 20 (2), Form 10

Is combined summons because it combines in one document a summons and a declaration. The summons and the particulars of claim this form a unit.


	

	Procedure
	
	
	

	Plaintiff:
Summons & particulars of claim

Defendant:
No intention to defend (5day)

Plaintiff:
application for default judgment


	Plaintiff:
Summons & particulars of claim

Defendant:
Intention to defend 

Plaintiff:
PLEA (20 days) or Summary Judgment


	Provisional Sentence
	

	Rule 8… Form 3

It is extraordinary summons procedure, judgment given before trial.

Only use of cause of action is based on a liquid document. That is a document in which the debtor acknowledges, by means of signature his liability for the payment of certain ascertainable amount of money.

Court is concerned only with prima facie proof

Judgment is given on assumption that doc submitted are valid and genuine.

Plaintiff can execute on judgment by must provide security de restituendo

Defendant presents defence by way of affidavit.

Intended to avoid expensive illiquid procedures



	Procedure – pg 43
	
	

	1st Phase:
the provisional case (pg 43)

· Onus on defendant

· If provisional sentence given against defendant the plaintiff can execute

· Plaintiff must provide security

2nd Phase:
the principle case (pg 44)

· Onus on either defendant or plaintiff

· Defendant has 2 months in which to issue notice of intention to defend

· Defendant must pay judgment debt and costs

· Provisional sentence summons deemed to be combined summons

· Defendant must plead within 10 days

· The whole purpose of provisional sentence is to benefit a plaintiff who is in possession of a liquid document.
	


	REVIEW
	
	
	APPEAL

	
	
	
	
	

	
	
	Distinction
	
	

	
	
	
	
	
	

	Grounds (Sec 24)
	
	
	Grounds (Sec 82 &83)

	
	
	
	
	
	

	Lower Court
	Quasie-judicial bodies
	
	
	Magistrate (Sec 85)
	High Court (rule 49(1))

	
	
	
	
	
	

	Procedure
	
	
	Various courts

	
	
	
	
	
	

	Power of Court
	
	
	Procedure (rule 51(1)

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	








