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ASSIGNMENT 02 : Unique number: 883833 
QUESTION 1 
M issues summons against N for damages as a result of breach of contract. The nature of the claim that M has against N is — 

Indicate the most accurate statement. 

(1) a liquidated claim 

(2) an illiquid claim 

(3) an unliquidated claim 

(4) a liquid claim 

QUESTION 2 
The facts in Question 1 remain the same. In order to commence proceedings, M must issue one of the following summonses: 

Indicate the most accurate statement. 

(1) an illiquid summons 

(2) a combined summons 14 

(3) a simple summons 

(4) a provisional sentence summons 

QUESTION 3 
Determine which of the following groups of procedures are not related to each other: 

(1) default judgment and summary dismissal 

(2) an exception and an application to strike out 

(3) an ex parte application and a rule nisi 
(4) a notice of motion and a declaration 

QUESTION 4 
Indicate the most accurate statement. 

(1) One of the rules for the drafting of processes is that only facts, and not the law, must be pleaded. 

(2) To be defined as a liquid document, payment of the debt must be unconditional and must appear ex facie the document. 

(3) In the High Court, the amount tendered in settlement need only be available for payment and need not be paid into court. 

(4) The Uniform Rules of Court provide that the plaintiff has the sole responsibility to apply for the set-down of a matter. 

QUESTION 5 
Indicate the most accurate statement. 

In the High Courts the position is as follows: 

(1) Pleadings are deemed closed only after the plaintiff has filed his or her replication. 

(2) In reply to a defendant’s counterclaim, a defendant in reconvention may file a replication in reconvention. 

(3) An exception may be lodged only against a declaration or particulars of claim. 

(4) It is possible to inspect a clearly specified document or tape recording in a party’s possession and relating to a reasonably anticipated issue in the action before the close of pleadings. CIP3701/101 15 

QUESTION 6 
Indicate the most accurate statement. 

Summary judgment is relevant in the following circumstances: 

(1) where the defendant gives notice of his intention to defend on time 

(2) where the defendant fails to timeously deliver a notice of intention to defend 

(3) where the defendant has no bona fide defence to the plaintiff’s claim 

(4) where the action was instituted by means of a provisional sentence summons 

QUESTION 7 
Indicate the most accurate statement. 

(1) Some of the items of property exempt from execution in terms of section 67 of the Magistrates’ Courts Act 32 of 1944 are “professional books, documents or instruments necessarily used by the debtor” in his or her profession, in so far as the value of these items does not exceed R2 000. 

The most accurate statement is: (1)

Section 67 specifically excludes these items from execution. (See study unit 29 and activity question 2 at the end thereof).

(2) A cost order de bonis propriis is granted if a party to the action has been guilty of bad behaviour in conducting the action. 

Option (2) is incorrect, in that costs de bonis propriis are costs which the court directs the unsuccessful party to pay out of his or her own pocket, where he or she instituted proceedings or defended the matter in a representative capacity (for example, as attorney or executor). This usually applies where the litigation in question was conducted in a mala fide, negligent or unreasonable manner. (See study unit 28).

(3) The National Credit Act 34 of 2005 requires a written notice by way of a summons to be properly served on the defendant. 

Option (3) is incorrect, because the plaintiff must send a notice as contemplated in section 129(1) of the National Credit Act, 2005. There is no provision indicating that a summons must be used. (See section 129(1) of the National Credit Act, 2005).

(4) The plaintiff’s summons must contain a reference to section 26(1) of the Constitution in instances where he or she seeks an order for movable property to be declared executable in the magistrates’ court.

Option (4) is incorrect, in that such a notice is required in the instance of a summons in which an order is sought to declare, immovable property, which is the home of the defendant, executable. (See study unit 18).

QUESTION 8 
Indicate the most accurate statement. 

(1) The National Credit Act 34 of 2005 requires that the debt collection process must start with a letter of demand. 

(2) The request for further particulars in the magistrates’ court is meant only to allow a party to prepare a plea on the merits. 

(3) An exception in the magistrates’ court is raised on a pleading which contains scandalous or vexatious allegations. 

(4) A replication or subsequent pleading, which would amount to a mere denial of allegations in the previous pleading, is unnecessary and pleadings will be deemed closed in terms of rule 21A(b) of the Magistrates’ Court Rules.16 

QUESTION 9 
Indicate the most accurate statement. 

(1) In terms of Rule 42 of the Uniform Rules of Court, any variation of judgment sought under this Rule must be done by way of the action procedure. 

(2) Although the noting of an appeal against a decision of the High Court automatically suspends the execution of the judgment pending the outcome of the appeal, the party in whose favour judgment was given may approach the court that granted the original order for an order allowing execution. 

(3) In terms of section 13(2)(a) of the Supreme Court Act 59 of 1959 a court hearing an appeal from a lower court may consist of only one judge. 

(4) In terms of section 20(2)(a) of the Supreme Court Act 59 of 1959 a person has a right of appeal to the Supreme Court of Appeal against the judgment of a single judge. 

Option (4) is incorrect. No such right exist in the High court and each time application for leave to appeal must always be sought. A right to appeal only exists in the Magistrates’ court. (See study unit 32.2.1).

QUESTION 10 
Indicate the most accurate statement. 

(1) Review of the proceedings and decisions of quasi-judicial bodies takes place in terms of both common law and legislation. 

(2) Review of the proceedings of a lower court takes place by way of an ordinary opposed application and corresponds in all respects to ordinary opposed application proceedings. 

(3) If review proceedings are successful, the High Court which reviewed the proceedings will always refer the matter back to the particular body for a decision according to the correct procedure. 

(4) Both appeal and review must take place within a reasonable time.
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	Question 1

The most accurate statement is: (3)

A claim for damages due to breach of contract is an unliquidated claim which refers to any claim in respect of which the quantum must be determined, or where the status of the parties is affected. In every case where the claim is not for a debt or liquidated demand, the plaintiff must annex to his or her summons particulars of the material facts relied upon by him or her in support of the claim (the ‘‘particulars of claim’’) (See Uniform Rule 17(2)). (Also see study unit 6.3.2 – 6.3.3).

Option (1) is incorrect because a claim for damages is not a liquidated claim. The expression “liquidated claim” has been interpreted as ‘‘a claim for a fixed or definite thing, as, for instance, a claim for transfer or ejectment, for the delivery of goods, for rendering an account by a partner, for the cancellation of a contract or the like’’. The courts have also indicated that the debt is liquidated where it is admitted or where the monetary value is capable of being ascertained speedily. The meaning of the phrase “liquidated demand” may be understood more fully if it is contrasted with what is known as an “unliquidated claim”. Simply stated, an unliquidated claim is incapable of speedy ascertainment or mathematical calculation. Often a trial court is able to dispose speedily of the legal aspects relating to liability since the relevant law is clear and settled. However, a great deal of time is consumed by leading evidence to ascertain the quantum of damages, which in most instances involves highly technical evidence that is adduced from expert witnesses. (See study unit 6.2.2).

Option (2) is incorrect, in that there is no such claim as an “illiquid claim”. However, the concept illiquid summons procedure does exist (See study unit 3.2 and 6.1), which is a species of the summons procedure (as opposed to the application procedure) and consists of two types of summonses: the simple summons and the combined summons.
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Option (4) is incorrect in that a liquid claim must be based on a liquid document. A liquid document may be defined as a document in which the debtor acknowledges, by means of his or her signature (or that of a duly authorised representative), his or her liability for the payment of a certain and ascertainable amount of money, or is legally deemed to have acknowledged such liability without the signature concerned having in reality being appended thereto. A cheque is the most common form of a liquid document – the payee (debtor) acknowledges by means of his or her signature, liability for payment of a fixed and ascertainable amount of money. (See study unit 7.2.2.1).

Question 2

The most accurate statement is: (2)

A combined summons is used where the nature of the plaintiff’s claim is unliquidated, that is, where it is not a claim for a debt or liquidated demand. See Uniform Rule 17(2)(a) – Rule 5(2)(a) is the equivalent rule in the Magistrates’ Court).

Option (1) is incorrect, since it contains a reference to a species of the genus “summons proceedings” (ie, illiquid summons procedure). (See study unit 3.2) The illiquid summons proceedings are instituted by means of a simple summons and combined summons. The simple summons and combined summons may be distinguished from each other on the basis of the nature of the claim in respect of which each is applied. The simple summons is used where the plaintiff’s claim is for a debt or liquidated demand and the combined summons is used where the plaintiff’s claim is unliquidated. There is no such thing as an “illiquid summons”. (See study units 6.2.1 and 6.3.1).

Option (3) is incorrect. Uniform Rule 17(2)(b) specifically provides that in every case “where the claim is for a debt or liquidated demand” the summons used shall be “as near as may be in accordance with Form 9 of the First Schedule”. This summons is called the simple summons.

Option (4) is incorrect in that the claim is not based on a liquid document. A provisional sentence summons can only be used if the cause of action is based on a liquid document. (See study unit 7.2.).

Question 3

The groups of procedures which are not related to each other is: (4)

The notice of motion is simply a prescribed form which is used in application proceedings, and which is used to institute an application. It is also a “process”. (See study unit 2.1). In contrast, the declaration is a pleading which is served and filed on the defendant at the start of litigation proceedings that have been instituted by way of a simple summons. It is served and filed after a defendant delivers a notice of intention to defend. (See study unit 6.2.3).

The option (1) groups of procedures are related to each other in that default judgment and summary dismissal are examples of pre-trial judgments that may effect a disposition of an action without trial. (See study unit 12.3 and 12.4.6).

The option (2) groups of procedures are related to each other in that both are remedial steps, that may be taken if pleadings are defective. (See study unit 10.3 and 10.5).

The option (3) groups of procedures are related to each other in that a rule nisi is issued in ex parte application proceedings if an order is issued which affects the rights of other persons (other than the applicant). By issuing this order such other person is granted the opportunity on the return day to show cause why the order should not be made final.
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Therefore there is a clear connection between a rule nisi and the ex parte application. (See study unit 2.2.1).

Question 4

The most accurate statement is: (1)

It is a standard rule for the drawing up of pleadings that facts, and not the law, must be pleaded. Evidence must, however, not be pleaded. (Study Uniform Rule 18(4), and also see study unit 8.3).

Option (2) is incorrect, because for a document to constitute a liquid document, the indebtedness (and not the payment!) must appear unconditionally and clearly ex facie the document. (See study unit 7.2.2.1).

Option (3) is incorrect, because Uniform Rule 34 does not make provision for payment into court. In fact, no court rule makes provision for such a step. (See Uniform Rule 34).

Option (4) is incorrect, because the plaintiff is dominus litis and consequently has the right to apply for set-down in the first instance. After pleadings have closed, the plaintiff may, by giving notice to the Registrar, forthwith set down the case on the roll for the allocation of trial dates. If the plaintiff neglects to do so within a certain period after close of pleadings, the defendant may set the matter down in a similar manner. (See study unit 13.3.7).

Question 5

The most accurate statement is: (4)

Uniform Rule 35(14) expressly provides for inspection in these circumstances.

Uniform Rule 35(14) provides as follows:

“After appearance to defend has been entered, any party to any action may, for purposes of pleading, require from the other party to make available for inspection within five days a clearly specified document or tape recording in his possession which is relevant to a reasonably anticipated issue in the action and to allow a copy or transcription to be made thereof.”

Option (1) is incorrect. Pleadings are regarded as closed only in the circumstances set out in Uniform Rule 29. (Also see Rule 21A for the position in the Magistrates’ court).

Option (2) is incorrect. The defendant may, together with his or her pleadings, file a counterclaim. By means of the counterclaim, the claim in reconvention is introduced, and the plaintiff (now the defendant in reconvention) responds to the defendant’s (now the plaintiff in reconvention) counterclaim by means of a plea in reconvention. As is the case in convention where the defendant must respond to the plaintiff’s claim, so must the defendant in reconvention also respond to the counterclaim. If not, he or she runs the risk of a default judgment being granted against him or her. (See study unit 9.3 and 9.4).

Option (3) is incorrect because a party may in terms of the court rules raise an exception to any pleading on one of the following grounds:

• that the pleading as drafted is vague and embarrassing, and/or

• that it discloses no cause of action or defence.

No such stated restriction does in fact exist. (See study unit 10.5 and 23.2).

Question 6

The most accurate statement is: (3)

The relevant rules (Uniform Rule 32(2) and Magistrates’ Court rule 14(2)) provide that the plaintiff must, within a specified period after receipt of a notice of intention to defend, deliver a notice of application for summary judgment, if:

• in his or her opinion, there is no bona fide defence to the action

• the purpose of entering appearance is merely to delay the action

(See study unit 12.4.2 and 22.1).

Option (1) is incorrect, in that a notice of intention to defend will not always give rise to an application to court for summary judgment. For example, when the claim in the summons is not based on one of the following causes of action:

• a liquid document;

• a liquidated amount in money;

• for delivery of specified movable property, or

• for ejectment.

(See Uniform Rule 32(1) and Magistrates’ Court rule 14(1).)

Option (2) is incorrect, because the plaintiff may then apply for default judgment. (See study unit 12.3.2 for a detailed discussion thereof).

Option (4) is incorrect, in that a provisional sentence summons is already an extraordinary and summary procedure. It accelerates the procedure for granting judgment – although such judgment is provisional – and entitles a successful plaintiff to execute the judgment immediately (subject to giving the defendant the necessary security de restituendo). (See study unit 7.2 for a detailed discussion).

Question 7

The most accurate statement is: (1)

Section 67 specifically excludes these items from execution. (See study unit 29 and activity question 2 at the end thereof).

Option (2) is incorrect, in that costs de bonis propriis are costs which the court directs the unsuccessful party to pay out of his or her own pocket, where he or she instituted proceedings or defended the matter in a representative capacity (for example, as attorney or executor). This usually applies where the litigation in question was conducted in a mala fide, negligent or unreasonable manner. (See study unit 28).

Option (3) is incorrect, because the plaintiff must send a notice as contemplated in section 129(1) of the National Credit Act, 2005. There is no provision indicating that a summons must be used. (See section 129(1) of the National Credit Act, 2005).

Option (4) is incorrect, in that such a notice is required in the instance of a summons in which an order is sought to declare, immovable property, which is the home of the defendant, executable. (See study unit 18).

Question 8

The most accurate statement is: (4)
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The reading of Magistrates’ Court rule 21 is essentially the same as Uniform Rule 25, and the procedures in the two courts are the same.

As in the High Court, a replication is necessary only if the defendant raises new factual allegations in the plea on the merits to which the plaintiff has to respond. In the normal course of events, a replication will not be necessary, because a defendant will either admit the various allegations, or deny them and no new allegations are made.

Option (1) is incorrect in that the National Credit Act, 2005 requires the debt collection process to commence with a notice contemplated in section 129(1) of the Act. (See study unit 18.4)

Option (2) is incorrect, as this procedure is no longer available to a defendant in terms of the Magistrates’ Court rules. A request for further particulars may now only be requested after close of pleadings, by any of the parties, for trial purposes. See Magistrates’ Court rule 16(2) in this regard.

Option (3) is incorrect, because Magistrates’ Court rule 19(1) is a mirror image of Uniform Rule 23. As you will recall, an exception may be raised owing to a defect which appears ex facie a document, while the grounds are that the pleading;

• does not disclose a claim or a defence,

• is vague and embarrassing.

(See study unit 23.2)

Question 9

The most accurate statement is: (2)

The noting of an appeal automatically suspends the execution of the judgment, pending the outcome of the appeal. Upon application, however, the court may order that the judgment be put into effect (see, generally, s 78 of the Magistrates’ Courts Act). Therefore, the onus rests on the successful party who is now seeking to execute, to approach the court for an order allowing execution despite the noting of an appeal. (See study unit 32.2.2).

Option (1) is incorrect, since Uniform Rule 42 specifically provides for the use of the application procedure. If the setting aside of a judgment in terms of common law is sought, it is done by means of the action procedure. (See study unit 30.3.2).

Option (3) is incorrect, because section 14(3) of the Superior Courts Act, 2013, provides that a court which hears the appeal must consist of two judges. One judge therefore cannot hear such an appeal. (See section 14(3) of the Superior Courts Act, 2013).

Option (4) is incorrect. No such right exist in the High court and each time application for leave to appeal must always be sought. A right to appeal only exists in the Magistrates’ court. (See study unit 32.2.1).

Question 10

The most accurate statement is: (1)

A superior court has inherent jurisdiction to entertain all causes arising within its area of jurisdiction. If a statutory body (e.g. a liquor licensing board, which is not a court in the usual sense of the word) does not conduct its proceedings in a fair and reasonable manner, a superior court will have the inherent jurisdiction necessary to correct such shortcomings. This type of review is therefore often termed a ‘‘review under the common law’’, as opposed to a review of inferior court proceedings authorised by statute. A superior court has jurisdiction to review the proceedings of any body or tribunal empowered to perform statutory duties, as well as to review the proceedings of quasi-judicial bodies. (See study unit 31.2.2)

Option (2) is incorrect. The procedure pertaining to review is set out in Uniform Rule 53. This Rule provides that motion proceedings must be used when the review of a decision of any inferior court or quasi-judicial body is sought, however it does not state that it should be opposed motion proceedings. (See Uniform Rule 53).

Option (3) is incorrect. If review proceedings are successful, the High Court will set aside the decision or the proceedings that it has reviewed, and remit the matter to the particular body for decision in accordance with the correct procedure. However, the court will not substitute its own discretion for that of the body or official whose decision it has reviewed, unless there are exceptional circumstances (see Roopsingh v Rural Licensing Board for Lower Tugela and Others 1950 4 SA 248 (N)).

It should also be noted that the court will not remit the matter to the particular body whose proceedings are reviewed, in the following circumstances:

• when the end result is clear and referring it back will merely waste time

• when a remittance will be futile

• when there are valid reasons why the court should exercise its discretion in favour of the applicant and substitute its own decision for that of the respondent.

(See study unit 31.4).

Option (4) is incorrect, in that the Uniform Rules of Court (for example, Uniform Rule 50) provide that an appeal must be noted within a stipulated number of days, and that the steps to prosecute it must be taken within a further specified period. In regard to reviews, however, there is generally no fixed period within which the proceedings must be brought, but this must be done within a ‘‘reasonable time’’. (See study unit 31.1.2).
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QUESTION 1

As N’s landlord, M wishes to evict N from industrial premises that N rents in terms of a contract of lease. The exact nature of the claim that M will have against N is… Indicate the most accurate statement.

(1) an illiquid claim

(2) a liquid claim.

(3) a debt or liquidated demand

(4) an unliquidated claim.

QUESTION 2

The facts in Question 1 remain the same. In order to commence proceedings, M must issue one of

the following summonses:

Indicate the most accurate statement.

(1) an illiquid summons

(2) a liquid summons

(3) a combined summons

(4) a simple summons.

QUESTION 3

Indicate the most accurate statement:

(1) Application proceedings may be instituted by way of the ex parte application, the “ordinary

application” and the urgent application.

(2) If a party wishes to oppose an application, he or she must deliver a notice of intention to

defend within the dies induciae.

(3) The purpose of a special power of attorney essentially is to define the extent of an

attorney’s mandate.

(4) Any indigent person may approach the registrar of his or her local High Court for free legal

services in terms of Uniform Rule 40.

QUESTION 4

Indicate the most accurate statement:

(1) A party who fails to timeously deliver a notice of intention to defend, is automatically barred.

(2) A party who fails to timeously deliver a declaration and who despite having received a

notice of bar, persists in such failure, is in default as well as barred.

(3) To enable a defendant to deliver her plea on the merits, she can request further particulars

from the plaintiff in terms of Uniform Rule 21(2).

(4) The objective of the pre-trial conference in terms of Uniform Rule 37 is to facilitate a

settlement between the parties.

QUESTION 5

Indicate the most accurate statement.

(1) An offer to settle in terms of Rule 34 of the Uniform Rules of Court can be used in both

summons and application proceedings.

The most accurate statement is: (1)

Uniform Rule 34(14) clearly stipulates that the provisions of this Rule apply mutatis mutandis to

application proceedings, claims in reconvention and proceedings in terms of Rule 13 (third party

proceedings). See Uniform Rule 34(14). 
(2) A judgment can only be delivered at the end of the litigation process, in other words, at the

end of a trial, because the court is only competent to deliver a judgment after hearing and

properly considering the evidence.

Statement (2) is incorrect because it is possible for the court to give judgment disposing of a matter even before the hearing. This may occur if an application for summary judgment or for default judgment is successful. It is also possible for a party to consent to judgment, but judgment in such instance is normally not given in open court, but in chambers. See Uniform Rule 32 (study unit 12.4); Uniform Rule 31 (study unit 12.3) and study unit 12.2 respectively.

 (3) If a party intends instituting an action and a document which forms a vital part of the claim is

in the possession of a party who is to become the defendant in such an action, the

prospective plaintiff can require the prospective defendant to make discovery thereof in

terms of Rule 35 of the Uniform Rules of Court.

Statement (3) is incorrect because discovery in terms of Rule 35 is not possible before close of pleadings. The purpose of discovery is not to assist a prospective party to determine his or her prospects in respect of a prospective defendant – the purpose is to assist the court and the party to discover the truth, and in so doing, to effect a fair determination of the matter. This can obviously only happen once the dispute has been adjudicated. See Uniform Rule 35 and study unit 13.3.3.

(4) Only viva voce evidence can be given by witnesses in open court.

Statement (4) is incorrect because oral evidence is only one method of placing evidence before court. Although oral evidence must be heard unless special circumstances exist, evidence can also be heard on commission, by interrogatories and on affidavit. See study unit 13.4.2 for a full discussion. Note that this statement is a so-called absolute statement, denoted by the word “only”. Be careful of such statements – they are often incorrect (not always!) because either they contain half-truths, or they conveniently ignore exceptions.

QUESTION 6

Indicate the most accurate statement.

(1) Only two types of summonses are found in the magistrates’ courts, namely the simple

summons and the provisional sentence summons.

(2) In the magistrate’s court it is unnecessary for a plaintiff to aver in a summons that a

particular court has jurisdiction to hear a particular matter.

(3) Payment into court in terms of Rule 18 of the magistrates’ courts rules, and tender, are

methods for settling any claim in the magistrate’s court.

(4) The grounds for exception in the magistrate’s court are essentially the same as those that

apply in the High Court.

QUESTION 7

Indicate the most accurate statement.

(1) The replication is the final pleading that can be exchanged in the magistrates’ courts.

(2) The defendant in the magistrates’ courts has an option of paying into court to ward off a summary judgment application.

Statement (2) is incorrect because, firstly, payment into court has been done away with and, secondly, rule 14(3)(a) provides that security may be given to the satisfaction of the registrar or

clerk of the court. Security is not the same as payment into court. Read the provisions of the rules of court carefully and ensure that you always use the correct terminology. See rule 14(3)(a). See Tutorial Letter 102/3/2013.

(3) Rule 19 of the magistrates’ courts rules provides that an exception can be used in both

summons proceedings and application proceedings.

(4) The plaintiff’s summons must contain a reference to section 26(1) of the Constitution in

instances where he or she seeks an order for immovable property on which the defendant

lives to be declared executable in the magistrates’ courts.

QUESTION 8

Indicate the most accurate statement.

(1) 
A combined summons is preferred to the simple summons in matters relating to the National Credit Act 34 of 2005, as the National Credit Act requires many averments to show compliance.

(2) 
The effect of an order for the absolution of the instance is that the matter is considered res iudicata.

(3) 
The National Credit Act 34 of 2005 requires the debt collection process to commence with either a simple summons or a combined summons.

(4) 
The National Credit Act 34 of 2005 regulates consumer credit only in respect of goods sold and leased and credit granted.
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QUESTION 9

Indicate the most accurate statement.

(1) If a party in a civil action is dissatisfied with the judgment of the Supreme Court of Appeal,

such party can still appeal to the Constitutional Court.

(2) An appeal from a lower court is heard by a provincial division of the High Court in terms of

section 83 of the Magistrates’ Court Act 32 of 1944.

(3) Lower court proceedings are reviewed by way of the summons procedure.

(4) Both appeal and review must take place within a reasonable time.

QUESTION 10

Indicate the most accurate statement.

(1) The proceedings of all courts and quasi-judicial bodies are subject to review.

(2) A court hearing an appeal from a lower court, as in the case of a court of first instance,

consists of a single judge.

(3) A litigant who is dissatisfied with the outcome of a matter in a magistrate’s court always has

one appeal as of right.

(4) An application for leave to appeal to the Supreme Court of Appeal must be lodged in

duplicate with the Chief Justice.
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Question 1

The most accurate statement is: (3)

A claim for eviction is a claim for a fixed or definite thing, and therefore falls within the meaning of

“debt or liquidated demand” according to the guidelines provided by the courts. Thus, M would

have a claim for a debt or liquidated demand against N. See study unit 6.2.2.

Option (1) is incorrect. Summons proceedings comprise illiquid summons proceedings and liquid

summons proceedings. However, summons proceedings are instituted by means of the provisional

sentence summons, simple summons and combined summons. Thus, the term “illiquid” refers to

simple summons and combined summons proceedings, and not to any specific type of claim. See

study unit 3.2.

Option (2) is incorrect. As already stated, summons proceedings comprise illiquid summons

proceedings and liquid summons proceedings. However, summons proceedings are instituted by

means of the provisional sentence summons, simple summons and combined summons. Thus, the

term “liquid” refers to provisional sentence summons proceedings, and not to any specific type of

claim. See study unit 3.2.

Statement (4) is incorrect because a claim for eviction is not an unliquidated claim. As already

stated, a claim for eviction is a claim for a fixed or definite thing, and falls within the definition of a

liquidated claim. An unliquidated claim refers to any claim in respect of which the quantum must be

determined, or where the status of the parties is affected. See study units 6.2.2 and 6.3.2.
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Question 2

The most accurate statement is: (4)

As already stated, a claim for eviction is a claim for a fixed or definite thing. The claim is based on

“debt or liquidated demand”. The simple summons is employed where the plaintiff’s claim is for a

debt or liquidated demand (conforms to Form 9). See study units 6.2.1- 6.2.2 and Rule 17(2)(b).

Statement (1) is incorrect. Illiquid summons proceedings are instituted by means of the simple

summons and combined summons. The simple summons and combined summons may be

distinguished from each other on the basis of the nature of the claim in respect of which each is

applied. The simple summons is applied where the plaintiff’s claim is for a debt or liquidated

demand and the combined summons is used where the plaintiff’s claim is unliquidated. There is no

such thing as an “illiquid summons”. Please note the correct terminology, as you will be penalised

in the examination for using incorrect terminology. See study units 6.2.1 and 6.3.1.

Statement (2) is incorrect. Liquid summons proceedings are instituted by means of the provisional

sentence summons only if the cause of action is based on a liquid document. The claim for eviction

is not based on a liquid document. Again, the terminology is incorrect and one of the purposes of

the question was to teach you the use of the correct terminology. See study unit 7.2.

Statement (4) is incorrect. As already stated, a combined summons is used where the plaintiff’s

claim is unliquidated. A claim for eviction is not an unliquidated claim, but falls within the definition

of a “debt or liquidated claim”. See study units 6.2.2 and 6.3.2.

Question 3

The most accurate statement is: (3)

A properly drafted power of attorney is important for the protection of both the attorney and the

client, in that it prevents the institution of a claim or defence in the name of a party that never

authorised such action and it prevents a party from repudiating a properly authorised process

afterwards or from denying that authority was given. See study unit 4.2.2.

Statement (1) is incorrect. There are two specific types of application used to institute litigation,

namely the “ordinary” application (Form 2(a)) and the ex parte application (Form 2). The “ordinary”

application is used when notice of the proceedings must be given to other parties, and the ex parte

application is used when it is unnecessary to notify another party of the proceedings.

The urgent application is a further form of the application proceedings and is used when urgent

relief is necessary which the party cannot be afforded at a hearing in due course (conforms to

Form 2(a)). See study units 2.2.1–2.2.3 and Rule 6(12)(b).

Statement (2) is incorrect. A party opposes an application by delivering a notice of intention to

oppose within the dies induciae. It should be noted that the notice of intention to oppose fulfils the

same function as the notice of intention to defend in summons proceedings. See study unit 2.3.2

and Rule 6(5)(d)(i).

Statement (4) is incorrect. Rule 40 sets out the procedure in terms of which indigent persons may

obtain free legal aid by approaching the Registrar. Rule 40(2)(a) specifies who qualifies for legal

aid (not all indigent persons). These proceedings are called in forma pauperis proceedings. See

Rule 40 and study unit 4.5.
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Question 4

The most accurate statement is: (2)

A declaration is a pleading and one of the “any other pleadings” referred to in Rule 26 in respect of

which a notice of bar must be given before an application for default can be brought. Any party that

fails to deliver the pleading referred to in the notice of bar within the time required therein shall be

in default of filing such pleading, and ipso facto barred. See study unit 12.3.2.3 and Uniform Rule

26.

Statement (1) is incorrect. Statement (1) is incorrect because a party who fails to deliver a notice of intention to defend timeously is “in default” of delivering the notice (and not “barred”). A plaintiff can thus immediately apply for default judgment. This notice is not a pleading, but a process, and bar applies only to pleadings. Automatic bar only applies to a replication and subsequent pleadings – read Uniform Rule 26 carefully.

Statement (3) is incorrect because the Uniform Rules do not provide for a request for further

particulars for purposes of a plea – only after close of pleadings may further particulars be

requested in terms of Rule 21(2), but only such particulars as are strictly necessary for preparation

for trial. See study unit 13.3.1 for a discussion of this step.

Statement (4) is incorrect because the purpose of the pre-trial conference is the curtailment of a

trial. In fact, if the court is of the opinion that a party failed substantially to advance the effective

finalisation of the litigation, the court may penalise such party by awarding a special costs order.

See Uniform Rule 37 and study unit 13.3.2.

Question 5

The most accurate statement is: (1)

Uniform Rule 34(14) clearly stipulates that the provisions of this Rule apply mutatis mutandis to

application proceedings, claims in reconvention and proceedings in terms of Rule 13 (third party

proceedings). See Uniform Rule 34(14).

Statement (2) is incorrect because it is possible for the court to give judgment disposing of a matter

even before the hearing. This may occur if an application for summary judgment or for default

judgment is successful. It is also possible for a party to consent to judgment, but judgment in such

instance is normally not given in open court, but in chambers. See Uniform Rule 32 (study unit

12.4); Uniform Rule 31 (study unit 12.3) and study unit 12.2 respectively.

Statement (3) is incorrect because discovery in terms of Rule 35 is not possible before close of

pleadings. The purpose of discovery is not to assist a prospective party to determine his or her

prospects in respect of a prospective defendant – the purpose is to assist the court and the party to

discover the truth, and in so doing, to effect a fair determination of the matter. This can obviously

only happen once the dispute has been adjudicated. See Uniform Rule 35 and study unit 13.3.3.

Statement (4) is incorrect because oral evidence is only one method of placing evidence before

court. Although oral evidence must be heard unless special circumstances exist, evidence can also

be heard on commission, by interrogatories and on affidavit. See study unit 13.4.2 for a full

discussion. Note that this statement is a so-called absolute statement, denoted by the word “only”.

Be careful of such statements – they are often incorrect (not always!) because either they contain half-truths, or they conveniently ignore exceptions.

Question 6

The most accurate statement is: (4)

Rule 19(1) of the Magistrates’ Court Rules sets out two grounds for an exception which are

essentially the same as those that apply in the High Court, namely where any pleading is vague

and embarrassing or lacks averments to sustain an action or defence. See study unit 21.4 and

Tutorial Letter 102/3/2013.

Statement (1) is incorrect. There are now three types of summons used in the magistrates’ courts,

namely a simple summons (debt or liquidated demand: rule 5(2)(b)); a combined summons

(unliquidated claims: rule 5(2)(a)) and a provisional sentence summons (rule 14A)). See study

units 18.4 and 20.2 and Tutorial Letter 102/3/2013.

Statement (2) is incorrect. There are two instances in which it is compulsory for a plaintiff to aver in

a summons that a particular court has jurisdiction to hear a particular matter. Where a plaintiff

relies on the jurisdiction conferred upon the court in terms of section 28(1)(d) of the Magistrates’

Courts Act 32 of 1944 to aver that the whole course of action arose within the district or region (rule

5(6)(a)), and where a plaintiff relies on section 28(1)(g) of the Act for jurisdiction, the summons

must contain an averment that the property concerned is situated within the court’s jurisdiction (rule

5(6)(b)). See study unit 18.4.5 and Tutorial Letter 102/3/2013.

Statement (3) is incorrect. This rule has been amended and is now in essence a copy of the

Uniform Rules of Court. These methods for settling a claim cannot be used in respect of “any”

claim. Also note that payment into court is no longer possible. An offer to settle and tender can be

used only in respect of monetary claims or the performance of some act. It is also important to note

that no offer or tender in terms of this rule shall be disclosed to the court at any time before

judgment has been granted. See study unit 19.6, rule 18 (1)–(2) and Tutorial Letter 102/3/2013.

Question 7

The most accurate statement is: (4)

Such a reference must be included in a summons where an order is sought to declare immovableproperty especially executable. This requirement is the result of the ruling in Gundwana v Steko Developments 2010 3 SA 608 (CC).See Tutorial Letter 102/3/2013.

Statement (1) is incorrect. Rule 21 now introduces the concept of further pleadings following a

plaintiff’s replication (reply) in the magistrate’s court. In this respect the position in the magistrate’s

court is now similar to that of the High Court, where it is possible to exchange further pleadings.

See rule 21 and Tutorial Letter 102/3/2013.

Statement (2) is incorrect because, firstly, payment into court has been done away with and, secondly, rule 14(3)(a) provides that security may be given to the satisfaction of the registrar or

clerk of the court. Security is not the same as payment into court. Read the provisions of the rules of court carefully and ensure that you always use the correct terminology. See rule 14(3)(a). See Tutorial Letter 102/3/2013.

Statement (3) is incorrect. An exception is raised in respect of any pleading which is vague and

embarrassing or lacks averments which are necessary to sustain an action or defence. Pleadings do not find application in application proceedings but in summons proceedings. See rule 19 and Tutorial Letter 102/3/2013.

Question 8

The most accurate statement is: (1)

As the National Credit Act requires many averments to show compliance, a combined summons is

preferred in matters relating to the National Credit Act. A summons for the enforcement of a debt in

terms of the Act must contain sufficient particulars to determine whether the requirements set out

in the Act have been met. See study unit 18.4 and Tutorial Letter 102/3/2013.

Statement (2) is incorrect. The statement is incorrect because it creates the impression that a

matter that has been heard and in relation to which an order of absolution of the instance has been

given, is res iudicata, which would allow a defendant to raise a special plea should the plaintiff

again issue a summons on the same cause of action. The effect of an order for absolution of the

instance is that the parties are placed in the same position in which they would have been had the

action not been instituted. This means that the plaintiff can re-issue a summons against the

defendant on the same cause of action. Remember, a matter is res iudicata only if a court makes a

finding on the merits determining the rights of the parties. This is precisely what does not happen in

an instance where the court grants an order for absolution from the instance. See study unit 27.1.

(3) 
The NCA 34 of 2005 requires the debt collection process to commence with either a simple summons or a combined summons.

Statement (3) is incorrect. The National Credit Act 34 of 2005 does not require the debt collection process to commence with either a simple summons or a combined summons. The Act requires the debt collection process to commence with a letter of demand. See study unit 18.4, section 129(1)(a)–(b) of the Act and Tutorial Letter 102/3/2013.

Statement (4) is incorrect. The National Credit Act regulates consumer credit regarding goods to

be purchased, leased or otherwise acquired, service rendered, or credit granted. See Tutorial

Letter 102/3/1013.

Question 9

The most accurate statement is: (2)

Section 83 of the Magistrates’ Courts Act 32 of 1944 provides that a party to any civil suit or

proceeding in a lower court may appeal to the provincial or local division of the Supreme Court.

See section 83 of the Magistrates’ Courts Act.

Statement (1) is incorrect because the statement is unqualified. The Supreme Court of Appeal is

the highest court in nonconstitutional matters; the Constitutional Court only hears constitutional

matters. Ordinary civil matters therefore cannot be taken to the Constitutional Court on appeal. See

study unit 32.4.3.2 as well as activity question 5 at the end of study unit 32. (Please note that this

position has changed in the interim and the Constitutional Court will in future be the apex court. We

will inform you of the implications of this amendment. See also Tutorial Letter 201/1/2013).

Statement (3) is incorrect. Rule 53(1) of the Uniform Rules of Court provides that the proceedings

of lower courts are reviewed by means of the application procedure. See study unit 31.3.

Statement (4) is incorrect. One of the distinctions between appeal and review is that an appeal is

noted within a stipulated number of days, whereas there is no fixed period within which

proceedings with regard to reviews must be brought, although this must be done within a

reasonable time. See study unit 31.1.2.

Question 10

The most accurate statement is: (3)

The only time a right of appeal is mentioned, is when an appeal is noted against the judgment of a

magistrate. An aggrieved litigant is allowed only one appeal as of right in respect of decisions of

magistrates’ courts. This right is derived from section 83 of the Magistrates’ Courts Act 1944, which

provides that a party “may appeal to the provincial or local division of the Supreme Court having

jurisdiction to hear the appeal ...” Contra this position, no appeal can be lodged against a judgment

of a High Court without leave to appeal from an appropriate High Court. See study unit 32.1.1.

Statement (1) is incorrect. The proceedings of a High Court are not subject to review by other High

Courts, and therefore statement (1) is incorrect when it states that the proceedings of all courts are

subject to review. Only the proceedings of lower courts and quasi judicial bodies are subject to

review and then only by the High Court. See study units 31.1.1 and 31.2.1.

Statement (2) is incorrect. A court hearing an appeal from an inferior court must be constituted

before not less than two judges (section 13(2)(a)(i)). Section 13(2)(a)(i) of the Supreme Court Act

1959 specifically provides that at least two judges must hear the appeal (study unit 32.3.2). Please

take note of the wording of the section! Please ensure that your preparation includes the accurate

reading of provisions and court rules so that your answers in the examination reflect such detail.

Statement (4) is incorrect on two grounds. First, an application for leave to appeal to the Supreme

Court of Appeal must be lodged in triplicate with the Registrar. Secondly, because the court is now

presided over by the “President” and not the “chief justice”. See study unit 32.4.3.2 and Tutorial

Letter 102/3/2013
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QUESTION 1

Indicate the most accurate statement.

(1) If a dispute arises over whether a summons was served on a particular party, such dispute

can be resolved by referring to the return of service of the sheriff.

(2) Leaving a copy of a summons at the defendant’s place of employment does not fulfil the

stated requirements for ordinary service.

(3) A combined summons is a unique document in the sense that the summons and the

declaration are inextricably linked.

(4) A notice of intention to defend is the first pleading which is exchanged between parties after

service of the summons on the defendant.
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QUESTION 2

Indicate the most accurate statement:

X hands over a cheque to Y as payment in terms of a contract. The bank returns the cheque to Y,

marked “refer to drawer”. Y now wishes to institute action against X because of this. Y can institute

the action in the following manner:

(1) by using only the provisional sentence summons

(2) by using only the simple summons

(3) by using the summary judgment procedure

(4) by using either the provisional sentence summons or the simple summons.

QUESTION 3

The plaintiff, A, claims payment from B in the amount of R500 000 in terms of an agreement in

respect of which the defendant, B, would be liable for such payment should Z fail to pay this

amount. The plaintiff does not aver in the particulars of claim that Z failed to pay the amount. The

defendant may respond to this defect in the pleading in the following manner:

Indicate the most accurate statement:

(1) The defendant can apply for the setting aside of the pleading as an irregular proceeding in

terms of Uniform Rule 30

(2) The defendant can deliver a special plea

(3) The defendant can raise an exception

(4) The defendant can apply for an amendment.

QUESTION 4

Indicate the most accurate statement:

(1) It is customary for the successful party to be awarded litigation costs on the attorney-andclient-

scale.

(2) Expert evidence cannot be presented to court at will by the parties to an action.

(3) The mandamenten van spolie is an example of a mandatory interdict.

(4) If the activities of a night club which is situated within a residential area lead to a

disturbance, action can be taken against the owners of the club by applying for an order for

perpetual silence.

CIP3701/101
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QUESTION 5

You passed your attorneys’ admission examination and you wish to be admitted as an attorney. To

accomplish this, you need to approach the court by using –

Indicate the most accurate statement:

(1) an ordinary application

(2) either an ordinary application, or an ex parte application

(3) an ex parte application

(4) an interlocutory application.

QUESTION 6

Indicate the most accurate statement:

(1) To be defined as a liquid document, payment of the debt must be unconditional and must

appear ex facie the document.

(2) One of the rules for the drafting of processes is that only facts, and not the law, must be

pleaded.

(3) The three sets of affidavits which are usually exchanged between the parties in an opposed

application are the supporting affidavit, the answering affidavit and the replication.

(4) The Uniform Rules of Court provide that the plaintiff has the primary responsibility to apply

for the set-down of a matter.

QUESTION 7

Indicate the most accurate statement:

(1) A power of attorney must be filed before a summons may be issued in the magistrates’

courts.

(2) Some of the items of property exempt from execution in terms of section 67 of the

Magistrates’ Courts Act 32 of 1944 is “professional books, documents or instruments

necessarily used by the debtor” in his or her profession, in so far as the value of these items

does not exceed R 2 000.

(3) The magistrates’ courts rules do not provide for the exchange of any further pleadings after

delivery of the replication.

(4) After close of pleadings a litigant must apply for further particulars for purposes of trial.

Statement (4) is incorrect because there is no such requirement. In fact, rule 16(2) provides that a party, after close of pleadings, may request further particulars for purposes of preparation for trial. It is important to note that only such particulars as are strictly necessary for such preparation may be requested. Read rule 16(2) attentively. 

QUESTION 8

Indicate the most accurate statement:

(1) In terms of rule 21A of the magistrates’ courts rules only the court may declare pleadings

closed, and parties may not agree that pleadings have closed.

Statement (1) is incorrect because rule 21A clearly provides that the court will only declare pleadings closed on the application of a party if the parties are unable to agree that pleadings are closed: see rule 21A(c) in this regard. 6 

(2) If a party fails to respond to a request for discovery in the magistrates’ courts, the party

requesting discovery may enforce such request in terms of rule 23(8).

Most accurate statement: (2) 
As in the case of the High Court, a party must within a certain period after close of pleadings give notice to the other party requiring discovery of documents in the possession of such party or under his or her control. Discovery therefore takes place at the request of a party. Rule 23(8) provides that if a party fails to make discovery, the party requesting discovery may apply to court for an order ordering compliance. Failing compliance, the court may then either dismiss the action or strike out the defence, whichever is applicable. See rule 23(8). 
(3) A party may request further particulars for purposes of pleading in the magistrates’ courts in

terms of rule 16 of the magistrates’ courts rules.

Statement (3) is incorrect. In Question 7 (statement (4)) above the request for further particulars for trial has already been referred to. The rules of court make no provision whatsoever for further particulars for purposes of pleading. 

(4) The grounds on which a party may raise an exception in the magistrates’ courts differ substantially from those that apply in the High Court for the same purpose. 

Statement (4) is incorrect because the opposite is true: after the recent introduction of the new magistrates’ courts rules the grounds for an exception in the magistrates’ courts are similar to those for an exception in the High Court. Compare Uniform Rule 23 and magistrates’ courts rule 19. 

QUESTION 9

Indicate the most accurate statement:

(1) A party dissatisfied with the result (outcome) of a trial may take the matter on review.

(2) A court hearing an appeal from a lower court, consists of two judges.

(3) The proceedings of lower courts and quasi-judicial bodies are subject to review.

(4) A judgment of a High Court may still be executed even if an appeal has been noted.

QUESTION 10

Indicate the most accurate statement:

(1) 
As indicated by its name, heads of argument for appeal purposes simply comprise the

main points to be made in counsel’s address to court.

(2) Both appeals and reviews are brought on notice of motion.

(3) 
Where a magistrate has admitted inadmissible evidence, the proceedings may be reviewed,


and an appeal may also be permissible in an appropriate case.


Most accurate statement: (3) 

This is one of the instances when either appeal or review may apply. However, in the case of appeal the appellant is confined to the record of the matter. See study unit 31.2.1 for a discussion of this matter. 

(4) 
An interim order may be appealed against, because the granting of such an order means


that the party against whom the order was granted, has lost the case.
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Question 1 
Most accurate statement: (1) 
Apart from the requirement that the sheriff must explain the nature and content of the process or document to the person being served, the sheriff must sign the return of service. The return of service not only indicates the manner of service, but also the person served, the date and time of service. Reference to the return of service can consequently easily resolve such dispute. See study unit 5.2. 

Statement (2) is incorrect because Uniform Rule 4(1)(iii) authorises service at the defendant’s place of employment to a person apparently not younger than 16 years of age and apparently in authority over the defendant. 

Statement (3) is incorrect because a combined summons consists of the summons and the particulars of claim. The particulars of claim is similar to the declaration, but the declaration is used when a claim has been instituted by means of a simple summons. See study unit 6.2. CIP3701/202 3 

Statement (4) is incorrect because a notice of intention to defend is not a pleading, but a process. The first pleading exchanged after service of the summons is either the plea on the merits (in the case of a combined summons), or a declaration (in the case of a simple summons). See study unit 8 for a discussion of pleadings and processes. Ensure that you understand the distinction, because a number of procedures relate only to pleadings. 

Question 2 
Most accurate statement: (4) 
The cheque is probably the best known example of a liquid document, and from the definition of a liquid document it is clear that it evinces a “debt or liquidated demand”. The claim is based on a liquid document (the dishonoured cheque). The provisional sentence summons can therefore be used. However, such a claim, as stated, also falls within the definition of a “debt or liquidated demand”, which means that one may also use the simple summons. (Note the definition of a liquid document!) In practice a plaintiff will thus have a choice to use either of these summonses. 

Considerations influencing the choice between the two are costs and time. In other words, the plaintiff will use whichever summons will ensure the speediest payment of the claim and in the shortest time period (in theory the provisional sentence summons, because using the simple summons will entail applying for summary judgment before payment can be obtained, leading to more legal costs). (Also note that a claim based on a liquid document is one of the claims which may lead to an application for summary judgment: see Rule 32(1). This clearly indicates the connection between the summary judgment and the simple summons.) While studying you should constantly seek connections between the various procedures, because they are in fact all interrelated, one way or another. For this reason you should not study any procedure in isolation, and always strive to see these connections and where they fit into the litigation process. See study unit 7.2; 6.2 and Rule 32(1). 

Statement (1) and (2) are incorrect in light of the explanation above, and statement (3) is incorrect because an action cannot be instituted by way of an application for summary judgment: summary judgment is an interlocutory application in a matter which has already been instituted, most probably by way of a simple summons. See study unit 12.4 and 2.2.3 in respect of interlocutory applications. 

Question 3 
Most accurate statement: (3) 
The averment omitted is clearly necessary to establish a cause of action, and the omission consequently results in the fact that the particulars of claim do not disclose a cause of action. This defect establishes one of the grounds for the raising of an exception, and therefore the defendant can raise an exception. See study unit 10.5. 

Statement (1) is incorrect because the omission of the averment does not amount to an irregular step: there is no formal irregularity. See study unit 10.7.1 for a discussion of the meaning of an irregular proceeding. 

Statement (2) is incorrect because a special plea is raised in respect of certain facts which do not appear ex facie a declaration or particulars of claim, and which do not deal with the merits of the action. See study unit 10.6. 4 

Statement (4) is incorrect because only averments which appear in a pleading may be amended, and a party may also amend only his or her own pleading. The defendant may therefore, for obvious reasons, not amend a pleading of the plaintiff. See study unit 10.4. 

Question 4 
Most accurate statement: (2) 
Uniform Rule 36(9) specifically provides that an expert witness may be used during trial only if notice of the intention of using the witness is given within a specific period of time prior to the trial and a summary of the witness’s opinions and reasons therefor is delivered within a specific time period before trial. Read this Rule attentively. 

Statement (1) is incorrect, because the usual costs order is “party-and-party costs”. The awarding of costs on the scale of costs known as attorney-and-client will occur when the court wishes to show its displeasure at the conduct of a party, and therefore this order has a clear penal quality. See study unit 14.2.1.1 and 14.2.1.2 respectively. 

Statement (3) is incorrect because the mandamenten van spolie is an example of a restitutory interdict, and is used to restore possession. See study unit 16.1.1.3. 

Statement (4) is incorrect because an interdict should be used to stop the night club from continuing the disturbance. Perpetual silence is used either to order a prospective litigant to institute litigation within a specific time or be perpetually barred from doing so. See study unit 16.1.1 and 16.2.2.1 respectively. 

Question 5 
Most accurate statement: (3) 
Because the application affects your rights and interests only, an ex parte application should be used. See study unit 2.2.1. 

Statement (1) is clearly incorrect because no other person’s rights or interests are affected by the application (which would necessitate notice to such a person), and therefore use of the ordinary application is inappropriate. See study unit 2.2.2. 

Statement (2) is incorrect because in light of the preceding comments, no such choice exists. 

Statement (4) is incorrect because an action is instituted by way of an ex parte application (as in this instance) or an ordinary application, and an interlocutory application cannot be used to institute an action and can only be used when an action has already been instituted and relates to such an action. See study unit 2.2.3. 

Question 6 
Most accurate statement: (4) 
This statement is correct because the plaintiff is dominus litis and places the matter on the roll for hearing after close of pleadings. Setdown is not regulated by the Uniform Rules of Court, but by the rules of procedure of each division of the High Court. If the plaintiff fails to set the matter down within the time allowed by these rules, any other party may do so. See further study unit 13.3.7. CIP3701/202 5 

Statement (1) is incorrect because it is not payment of the debt, but the acknowledgement of the debt that must be unconditional and appear ex facie the document, otherwise provisional sentence will not be given: the document on its own, without extrinsic evidence, must evince true indebtedness. In other words, from the document it must be apparent that the defendant truly owes the amount concerned. It can therefore be said that the document creates the presumption of indebtedness, and judgment is based on this presumption. See study unit 7.2. 

Statement (2) is incorrect: this is a rule which applies in respect of pleadings, not processes. Affidavits in application proceedings contain not only the formulation of the factual dispute, but also the evidence in support thereof. See study unit 1.3.2.and 8.3. 

Statement (3) is incorrect because the third set of affidavits is called the replying affidavit. The replication is used in summons proceedings. It is important that you use the correct terminology in the examination, as the incorrect use in particular circumstances will lead to a loss of marks. See study unit 2.3.2 and 9.4. 

Question 7 
Most accurate statement: (2) 
This statement simply repeats the contents of part of section 67 of the Magistrates’ Courts Act, 1944. This section contains a number of items that are excluded for execution purposes. See in this regard activity question 2 (with feedback) at the end of study unit 29. 

Statement (1) is incorrect because rule 52(2) specifically states that it is unnecessary for any person to file a power of attorney to act. Read this rule. 

Statement (3) is incorrect. See the comments in Question 6, statement (3) above. This statement has simply been repeated. 

Statement (4) is incorrect because there is no such requirement. In fact, rule 16(2) provides that a party, after close of pleadings, may request further particulars for purposes of preparation for trial. It is important to note that only such particulars as are strictly necessary for such preparation may be requested. Read rule 16(2) attentively. 

Question 8 
Most accurate statement: (2) 
As in the case of the High Court, a party must within a certain period after close of pleadings give notice to the other party requiring discovery of documents in the possession of such party or under his or her control. Discovery therefore takes place at the request of a party. Rule 23(8) provides that if a party fails to make discovery, the party requesting discovery may apply to court for an order ordering compliance. Failing compliance, the court may then either dismiss the action or strike out the defence, whichever is applicable. See rule 23(8). 

Statement (1) is incorrect because rule 21A clearly provides that the court will only declare pleadings closed on the application of a party if the parties are unable to agree that pleadings are closed: see rule 21A(c) in this regard. 6 

Statement (3) is incorrect. In Question 7 (statement (4)) above the request for further particulars for trial has already been referred to. The rules of court make no provision whatsoever for further particulars for purposes of pleading. 

Statement (4) is incorrect because the opposite is true: after the recent introduction of the new magistrates’ courts rules the grounds for an exception in the magistrates’ courts are similar to those for an exception in the High Court. Compare Uniform Rule 23 and magistrates’ courts rule 19. 

Question 9 
Most accurate statement: (3) 
Section 24 of the Supreme Court Act 59 of 1959 sets out the grounds for the review of proceedings of lower courts, and empowers the High Court to review such proceedings. Quasi-judicial bodies (such as municipal valuation boards and liquor license boards) are not “courts” in the ordinary sense, and a High Court has inherent power to review their proceedings: see for example Ex parte Commissioner for Child Welfare: in re Adoption Volczer 1960 2 SA 312 (O). 

Statement (1) is incorrect because such a party may note an appeal: review is not concerned with the correctness of the decision (merits), but with the decision making process in order to determine whether the process was regular and valid. See further study unit 31.1.2. 

Statement (2) is incorrect because section 13(2)(a)(i) provides that this court may not consist of less than two judges. Note the wording of the section: the court is not composed of “two” judges – it must be composed of not less than two (in other words, at least two). 

Statement (4) is incorrect: the noting of an appeal automatically suspends execution: see Uniform Rule 49(11), as well as study unit 32.2.2.1. 

Question 10 
Most accurate statement: (3) 
This is one of the instances when either appeal or review may apply. However, in the case of appeal the appellant is confined to the record of the matter. See study unit 31.2.1 for a discussion of this matter. 

Statement (1) is incorrect because the heads of argument comprise both the main points to be made in counsel’s address to court and a list of authorities relied upon in support of these points. The statement is thus only partially correct. See study unit 32, activity question 4. 

Statement (2) is incorrect because review is undertaken by notice of motion. An appeal is noted by way of a notice of appeal. Note the wording of Uniform Rule 53(1) and see the example notice of appeal in study unit 32.4.1. Also compare the wording of Uniform Rule 49(3) (which stipulates the contents of a notice of appeal) with the provisions of Uniform Rule 53(1) and Uniform Rule 6(2) (which deals with the notice of motion). 

Statement (4) is incorrect because the giving of an interim order does not mean that a party lost his or her case, and so the order is not “final”. In terms of section 83 of the Magistrates’ Courts Act, 1944 appeal is noted only against an order which is final (in other words, an order which has the effect of bringing a matter to an end for a party). See study unit 31.1.2.
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QUESTION 1

Indicate the most accurate statement.

(1) Application proceedings may be instituted by way of the ex parte application, the “ordinary

application” and the urgent application.

(2) Application proceedings may not be used should a dispute of fact arise between parties and

the form of proceedings are neither prescribed nor compulsory.

(3) In accordance with the audi alteram partem principle a rule nisi ensures the protection of

the rights of a person, which rights may be affected by an order.

(4) If a party wishes to oppose an application, he or she must deliver a notice of intention to

defend within the dies induciae.

QUESTION 2

Indicate the most accurate statement.

(1) The supporting affidavit is the equivalent of a pleading in summons proceedings.

Consequently, its contents may, as in the case of a pleading, be amended in the event of a

factual error.

(2) If the plaintiff’s claim is based on an acknowledgement of debt, the action may be instituted

by way of the combined summons.

(3) If a pedestrian sustains bodily injuries as result of a collision between two vehicles, but does

not know which of the drivers was negligent, he or she may join both drivers as defendants.
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(4) In accordance with the audi alteram partem maxim, and in order to notify defendants of

proceedings instituted against them, notices of motion and summons must be served on the

defendants personally.

QUESTION 3

Indicate the most accurate statement:

(1) The term “combined summons” refers to the distinctive composition of the summons,

namely that it combines in one document the summons and the declaration.

(2) Where a final interdict is sought, the court is always approached by way of the summons

procedure.

(3) Although the general rule is that evidence must be given viva voce and in open court, the

court may, for sufficient reasons, order that evidence be given on affidavit.

(4) An interlocutory application is brought by way of a notice of motion.

QUESTION 4

Indicate the most accurate statement:

(1) In terms of Rule 35 of the Uniform Rules of Court, a party is obliged to disclose

correspondence exchanged “without prejudice”.

(2) If a defendant fails timeously to give notice of intention to defend, the plaintiff must first give

notice of bar before he or she may apply for default judgment against the defendant.

Statement (2) is incorrect for obvious reasons. If a defendant fails to enter an appearance to defend, such defendant is not a party before court, and there is thus no reason why he or she should receive any further notice. Also, a notice of intention to defend is not a pleading, and barring only applies to pleadings. The plaintiff may go ahead and apply for default judgment. See study unit 12.3.2.1.

(3) Failure by an advocate to sign the particulars of claim causes the document to be defective

and enables the defendant to apply for the setting aside of such irregular proceedings to

rectify the defect.

(4) Arbitration is an example of a plea in abatement because it seeks to destroy an action.

QUESTION 5

Indicate the most accurate statement.

(1) It is customary for the successful party to be awarded litigation costs on the attorney-andclient-

scale.

(2) An offer to settle in terms of Rule 34 of the Uniform Rules of Court can be used in both

summons and application proceedings.

(3) The mandamenten van spolie is an example of a prohibitory interdict.

(4) If the activities of a nightclub which is situated within a residential area lead to a

disturbance, action can be taken against the owners of the club by applying for an order

for perpetual silence.

QUESTION 6

Indicate the most accurate statement.

(1) Two types of summonses are found in the magistrate’s court, namely the simple summons

and the provisional sentence summons.

(2) In the magistrate’s court it is unnecessary for a plaintiff to aver in a summons that a

particular court has jurisdiction to hear a particular matter.

(3) Payment into court in terms of Rule 18 of the Magistrates’ Court Rules, and tender, are

methods for settling any claim in the magistrate’s court.

(4) The grounds for exception in the magistrate’s court are essentially the same as those that

apply in the High Court.
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QUESTION 7

Indicate the most accurate statement.

(1) If a defendant realises that an error has occurred in his or her notice of intention to defend,

he or she can rectify such error in terms of Rule 55A of the Magistrates’ Court Rules.

(2) The request for further particulars in the magistrate’s court is intended only to enable a

party to draw up a plea on the merits.

(3) The discovery of documents in the magistrate’s court is important because it allows a

litigant to properly prepare his or her case for trial.

(4) The effect of an order for absolution from the instance is that the parties are placed in the

same position as if the case had never been brought.

QUESTION 8

Indicate the most accurate statement.

(1) If a claim in the magistrate’s court is based on a liquid document, the plaintiff must attach

the original liquid document to the application for summary judgment.

(2) The grounds for an application to strike out in the magistrate’s court are more extensive

than those grounds for which such application may be brought in the High Court.

(3) The National Credit Act 34 of 2005 requires the debt collection process to commence with

either a simple summons or a combined summons.

(4) A combined summons is preferred to the simple summons in matters relating to the National Credit Act 34 of 2005, as the National Credit Act requires many averments to show compliance.

QUESTION 9

Indicate the most accurate statement.

(1) A High Court derives the power to review the proceedings of inferior courts from the

Supreme Court Act 59 of 1959.

(2) The Constitutional Court is the highest court of appeal in respect of all civil matters.

(3) Lower court proceedings are reviewed by way of the summons procedure.

(4) Both appeal and review must take place within a reasonable time.

QUESTION 10

Indicate the most accurate statement.

(1) Section 83 of the Magistrates’ Courts Act 32 of 1944 provides, inter alia, that an appeal may

be brought in the magistrates’ court against an order which has the effect of a final

judgment, for example the refusal of a summary judgment.

(2) In the High Court the noting of an appeal suspends the execution of the judgment, provided

that the party in whose favour such an order was granted provides security de restituendo.

(3) A litigant who is dissatisfied with the outcome of a matter in the magistrates’ court always

has one appeal as of right.

(4) An application for leave to appeal to the Supreme Court of Appeal must be lodged in

duplicate with the Chief Justice.
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Question 1

The most accurate statement is (3). Where the rights of other persons are affected by an order

granted in pursuance of an ex parte application, the court will not grant a final order, but will issue a

rule nisi. The rule nisi calls upon all interested parties to show cause on a return day of the rule nisi

why the relief specified in the rule nisi should not be finally granted. Consequently, the rule nisi

ensures the protection of the rights of persons in accordance with the audi alteram partem principle

in affording a person the opportunity to be heard before an order or judgment is granted against

him or her. See study units 1.2 and 2.2.1.

Statement (1) is incorrect. There are two specific types of applications used to institute

proceedings, namely the “ordinary” application (Form 2(a)) and the ex parte application (Form 2).

The “ordinary” application is used when notice of the proceedings must be given to other parties,

whereas the ex parte application is used when it is unnecessary to notify another party of the

proceedings.

The urgent application is a further form of the application proceedings and is used in exceptional circumstances when urgent relief is necessary (conforms to Form 2(a)). See study units 2.2.1-

2.2.3.

Statement (2) is incorrect. Application proceedings is not permissible where it is compulsory to use

summons proceedings or if there is a real dispute of fact in instances where the form of

proceedings are neither prescribed nor compulsory. A real dispute of fact must have occurred on a

material question of fact. Accordingly, the mere fact that the parties are not in agreement on all

facts does not mean that a real dispute of fact has occurred. See study unit 1.5.

Statement (4) is incorrect. A party opposes an application by delivering a notice of intention to

oppose within the dies induciae. It should be noted that the notice of intention to oppose fulfils the

same function as the notice of intention to defend in summons proceedings. See study unit 2.3.2

and Rule 6(5)(d)(i).
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Question 2

The most accurate statement is (3). Rule 10(3) of the Uniform Rules of Court allows for the joinder

of more than one defendant in a single action if the matter arising between the defendants

involves substantially the same question of law or fact. This Rule prevents multiplicity of

actions which can occur when a wrong defendant has been sued. The reason for joinder is usually

convenience. By joining parties time, effort and costs are saved as opposed to bringing separate

actions. See study unit 4.3.2.2.

Statement (1) is incorrect. The contents of a supporting affidavit represents evidence given under

oath which is placed before the court in written form. An amendment to an affidavit would amount

to the amending of evidence given under oath, and cannot be allowed by simply giving notice in

terms of Rule 28 (as in the case of a pleading). Study unit 10.4.

Statement (2) is incorrect. A written acknowledgement of debt is a liquid document, and falls

within the meaning of “debt or liquidated demand”. Either a simple summons or a provisional

sentence summons may be used. On the other hand, the combined summons is used in respect of

an unliquidated claim where the claim is not for a debt or liquidated demand. See study units 6.3.1

and 7.2.

Statement (4) is incorrect. Although personal service of documents is always preferable, it is not

compulsory in all cases, and there are a variety of other methods of service which can be used

when personal service is not possible. It is only compulsory in practice in matrimonial matters.

Consequently, the audi alteram partem principle is adhered to when notice is given to a party of

any proceedings, and not when a specific type of notice is given. See study unit 5.3.1 and Rule

4(1)(a)(i)-(4)(1)(a)(viii).

Question 3

The most accurate statement is (3). Rule 38(2) specifically provides for this possibility. Please note that the test is whether or not “sufficient reason” exists. If not, the court will not order evidence to be given on affidavit. Furthermore, if the court is of the opinion that a party would reasonably need to cross-examine a witness and that such witness can be produced, evidence on affidavit will notbe allowed. Such a witness will have to give oral evidence. See study unit 13.4.2. 

Statement (1) is incorrect as the uniqueness of a combined summons is found in the fact that it is composed of a summons and the particulars of claim (and not the “declaration”). Although these two pleadings have the same purpose and function, each one is used in a different context. For example, the declaration is used only in the context of a simple summons. The summons, together with the particulars of claim, is known as the “combined summons” since it combines in one document a summons and the particulars of claim. A declaration may never be used in the case of a combined summons. See further study units 6.2 and 6.3.3.

Statement (2) is incorrect. Although final interdicts are usually sought by way of the summons

procedure, they may also be sought by way of the application procedure if the facts are not in

disputes. Note the use of the word “always”. See study unit 16.1.3.

Statement (4) is incorrect. While Rule 6(11) of the Uniform Rules of Court provides that

interlocutory applications are brought on notice, the court has decided that this does not mean

notice of motion. Such a notice need not be served by the sheriff, and it can be served on the

party’s attorney of record. See study unit 2.2.3.
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Question 4

The most accurate statement is (3). Rule 18 of the Uniform Rules of Court specifically requires

that a pleading be signed by both an advocate and an attorney. Failure to sign the pleading

amounts to an irregular proceeding, and the other party is entitled to apply for the setting aside of

the irregularity in terms of Rule 30. See study unit.10.7.

Statement (1) is incorrect. A party may refuse to discover a document if he or she claims privilege

in respect of the document on some ground. Examples are communications made “without

prejudice”. The reason why “without prejudice” correspondence is excluded from discovery is to be

found in public-policy considerations: parties to a dispute are encouraged to avoid litigation and to

seek a resolution through full and frank discussions without fear that any admissions made during

the course of such discussions will be used against them in subsequent litigation, should

negotiations fail. See study unit 13.3.3.

Statement (2) is incorrect for obvious reasons. If a defendant fails to enter an appearance to defend, such defendant is not a party before court, and there is thus no reason why he or she should receive any further notice. Also, a notice of intention to defend is not a pleading, and barring only applies to pleadings. The plaintiff may go ahead and apply for default judgment. See study unit 12.3.2.1.

Statement (4) is incorrect. Arbitration is not an example of a plea in abatement, but is an example

of a dilatory plea which seeks to postpone the action. See study unit 10.6.2.

Question 5

The most accurate statement is (2). For the purposes of Rule 34 of the Uniform Rules of Court,

the option open to the defendant to make an offer to settle the plaintiff’s claim is available with the

necessary changes (mutatis mutandis) to the defendant in reconvention or respondent in

application proceedings. See study unit 11.2 and Rule 34 (14).

Statement (1) is incorrect. A court will not lightly grant litigation costs on the attorney and client

scale. The most common ground on which a court will order a party to pay the other party’s

attorney and client costs is if his or her motives have been vexatious, reckless or malicious, or

where he or she has seriously misconducted him- or herself in the course of the proceedings. See

study unit 14.2.1.2.

Statement (3) is incorrect. A prohibitory interdict may be described as an order requiring a person

to abstain from committing a threatened wrong, or from continuing an existing one. A mandament

van spolie is an example of a restitutory interdict which is an order that immediately restores the

possession of property to a person who is unlawfully disturbed in his or her possession even

before the merits of the dispute are investigated by a court. See study units 16.1.1.1 and 16.1.1.3.

Statement (4) is incorrect. An order for perpetual silence can be obtained against a prospective

litigant to institute litigation within a specific time or be barred from doing so.

Such an order can be requested if there are threats of litigation against the applicant, or if his or

her reputation is suffering damage or if a delay would prejudice the applicant’s ability to defend the

threatened action. This remedy is clearly not appropriate in the circumstances. See study unit

16.2.2.1.

Question 6

The most accurate statement is (4). Rule 19(1) of the Magistrates’ Court Rules sets out two

grounds for an exception which are essentially the same as those that apply in the High Court,

namely where any pleading is vague and embarrassing or lacks averments to sustain an action or

defence. See study unit 21.4 and Tutorial letter 103/03/2012.
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Statement (1) is incorrect. There are now three types of summonses used in the magistrates’

courts, namely a simple summons (debt or liquidated demand; rule 5(2)(b)); a combined summons

(unliquidated claims: rule 5(2)(a)) and a provisional sentence summons (rule 14A)). See study

units 18.4 and 20.2, and Tutorial letter 103/3/2012.

Statement (2) is incorrect. There are two instances in which it is compulsory for a plaintiff to aver

in a summons that a particular court has jurisdiction to hear a particular matter, namely where a

plaintiff relies on the jurisdiction conferred upon the court in terms of section 28(1)(d) of the

Magistrates’ Court Act 32 of 1944 to aver that the whole course of action arose within the district or

region (rule 5(6)(a)), and where a plaintiff relies on section 28 (1)(g) of the Act for jurisdiction, the

summons must contain an averment that the property concerned is situated within the court’s

jurisdiction (rule 5(6)(b)). See study unit 18.4.5 and Tutorial letter 103/3/2012.

Statement (3) is incorrect. This rule has been amended and is in essence a copy of the Uniform

Rules of Court. These methods for settling a claim cannot be used in respect of “any” claim. Also

note that payment to court is no longer possible. An offer to settle and tender can be used only in

respect of monetary claims. It is also important to note that no offer or tender in terms of this rule

shall be disclosed to the court at any time before judgment has been granted. See study unit 19.6,

Rule 18 and Tutorial letter 105/2/2012.

Question 7

The most accurate statement is (4). The effect of an order for absolution from the instance is to

leave the parties in the same position as if the case had never been brought. This means that the

plaintiff may take out summons and sue on the identical cause of action. See study unit 27.1.

Statement (1) is incorrect. Rule 55A regulates the amendment of a pleading. A notice of intention

to defend is not a pleading; it is simple a notice. This remedy is clearly not appropriate in the

present circumstances. See study unit 19.4 and Rule 55A.

Statement (2) is incorrect. Rule 16(2)(a) provides that a request for further particulars must be

made only for purposes of trial. Any party may make such a request within 20 days before trial and

after close of pleadings. See study unit 21.3, Rule 16(2)(a) and Tutorial letter 103/3/2012.

Statement (3) is incorrect. This statement is contained in the provisions of Rule 23 (2). The reason

for this rule is to prevent a party from being taken by surprise at the trial, and to give such a party

the opportunity to prepare for trial. See study unit 25.3.

Question 8

The most accurate statement is (4). As the National Credit Act requires many averments to show

compliance, a combined summons is preferred in matters relating to the National Credit Act. A

summons for the enforcement of a debt in terms of the Act must contain sufficient particulars to

determine whether the requirements set out in the Act have been met. See study unit 18.4 and

Tutorial letter 103/3/2012.

Statement (1) is incorrect. If the claim in the magistrates’ court is based on a liquid document, the

plaintiff is not required to attach the original document, but he or she is required to attach a copy of

the liquid document to the application. The original must be handed in at the hearing. See study

unit 20.1.2.

Statement (2) is incorrect. Rule 19(2) of the Magistrates’ Court Rules provides that the grounds for striking out in the magistrates’ court are if any pleading contains averments which are scandalous, vexatious or irrelevant. This rule is in essence a copy of Rule 23 (2) of the Uniform Rules of Court. See study unit 21.5 and Tutorial letter 103/3/2012.

Statement (3) is incorrect. The National Credit Act 34 of 2005 does not require the debt collection

process to commence with either a simple summons or a combined summons. The Act requires

the debt collection process to commence with a letter of demand. See study unit 18.4, section 129

(1)(a)-(b) of the Act and Tutorial letter 103/3/2012.

Question 9

The most accurate statement is (1). A High Court’s authority to review the proceedings of inferior

courts is derived from statute, unlike its authority to review the proceedings of other bodies which is

founded in the High Court’s inherent jurisdiction. Section 24 of the Supreme Court Act 59 of 1959

lays down the grounds for reviewing proceedings of lower courts. See study unit 31.1.1 and 31.2.1.

Statement (2) is incorrect. The Constitutional Court has no jurisdiction over civil matters, because

this court may only hear constitutional matters .See study unit 32.3.1.

Statement (3) is incorrect. Rule 53(1) of the Uniform Rules of Court provides that the proceddings

of lower courts are reviewed by way of the application procedure. See study unit 31.3.

Statement (4) is incorrect. One of the distinctions between appeal and review is that an appeal is

noted within a stipulated number of days, whereas, there is no fixed period within which

proceedings with regard to reviews must be brought, but this must be done within a reasonable

time. See study unit 31.1.2.

Question 10

The most accurate statement is (3). Section 83 of the Magistrates’ Court Act allows an aggrieved

litigant only one appeal as of right in respect of decisions of magistrates’ courts. Contra this

position, no appeal can be lodged against a judgment of a High Court without leave to appeal from

an appropriate High Court. See study unit 32.1.1.

Statement (1) is incorrect. A rule or order has the effect of final judgment if it disposes of an issue,

or any portion of an issue in the main action, or precludes some of the relief which might be given

at the main hearing. The refusal of a summary judgment does not have the effect of a final

judgment in that, if the plaintiff does not succeed in an application for summary judgment, the main

action proceeds. This differs from an order for summary judgment in that the actions is finalised if

the application for summary judgment is successful. See study units 20.1 and 32.1.2.

Statement (2) is incorrect. Operation and execution of judgment in the High Court is automatically

suspended upon the noting of an appeal. Execution may only take place if the court that gave the

judgment grants leave to execute upon application by the successful party. See rule 49(11) and

study unit 32.2.2.1.

Statement (4) is incorrect. An application for leave to appeal to the Supreme Court of Appeal must

be lodged in triplicate with the Registrar. See study unit 32.4.3.2 and Tutorial letter 103/3/2012.
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QUESTION 1

Indicate the most accurate statement.

(1) Application proceedings may be instituted by way of the ex parte application, the “ordinary”

application and the interlocutory application.

(2) The three sets of affidavits which are usually exchanged between the parties in application

proceedings are the supporting affidavit, the answering affidavit and the replication.

(3) A power of attorney usually seeks to define the extent of an attorney’s mandate.

(4) Urgent applications are used when the relief sought is a preliminary step in the

proceedings.

QUESTION 2

The following are all examples of a “debt or liquidated” demand:

Indicate the most accurate statement:

(1) a claim for the delivery of ten selected and marked vehicles

(2) payment of an amount, being the apparent value of a piece of land

(3) a claim for payment for future maintenance

(4) a claim for a divorce order
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QUESTION 3

Indicate the most accurate statement:

(1) A party who fails to timeously deliver his or her notice of intention to defend, is automatically

barred.

(2) A party who fails to timeously deliver his or her declaration and who despite having

received a notice of bar, persists in such failure, is in default as well as barred.

(3) To enable a defendant to deliver his or her plea on the merits, he or she can request further

particulars from the plaintiff in terms of Rule 21(2) of the Uniform Rules of Court.

(4) The objective of the pretrial conference in terms of Rule 37 of the Uniform Rules of Court is

to facilitate a settlement between the parties.

QUESTION 4

Indicate the most accurate statement:

(1) If a dispute arises over whether a summons was served on a particular party, such dispute

can be resolved by referring to the return of service of the sheriff.

(2) Leaving a copy of a summons at the defendant’s place of employment does not fulfil the

stated requirements for ordinary service.

(3) A combined summons is a unique document in the sense that the summons and the

declaration are inextricably linked.

(4) A notice of intention to defend is the first pleading which is exchanged between parties after

service of the summons on the defendant.

QUESTION 5

X hands over a cheque to Y as payment in terms of a contract. The bank returns the cheque to Y,

marked “refer to drawer”. Y now wishes to institute an action against X because of this. Y can

institute the action in the following manner:

Indicate the most accurate statement:

(1) by using the combined summons

(2) by using only the simple summons

(3) by using the summary judgment procedure

(4) by using either the provisional sentence summons or the simple summons

QUESTION 6

Indicate the most accurate statement:

(1) An offer to settle in terms of Rule 34 of the Uniform Rules of Court can be used in both

summons and application proceedings.

(2) A judgment can only be delivered at the end of the litigation process, in other words, at the

end of a trial, because the court is only competent to deliver a judgment after hearing and

properly considering the evidence.

(3) If a party intends instituting an action and a document which forms a vital part of the claim is

in the possession of a party who is to become the defendant in such an action, the

prospective plaintiff can require the prospective defendant to make discovery thereof in

terms of Rule 35 of the Uniform Rules of Court.

(4) Only viva voce evidence can be given by witnesses in open court.
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QUESTION 7

Indicate the most accurate statement:

(1) 
A cost order de bonis propriis is granted if a party to the action has been guilty of bad behaviour in conducting an action. 

(2) Some of the items of property exempt from execution in terms of section 67 of the

Magistrates’ Courts Act 32 of 1944 is “professional books, documents or instruments

necessarily used by the debtor” in his or her profession, in so far as the value of these items

does not exceed R 2000.

(3) The National Credit Act 34 of 2005 requires a written notice by way of a summons to be

properly served on the defendant.

(4) The plaintiff’s summons must contain a reference to section 26(1) of the Constitution in

instances where he or she seeks an order for movable property to be declared executable

in the magistrates’ court.

QUESTION 8

Indicate the most accurate statement:

(1) Default judgments in the magistrates’ court must now be considered by registrars or clerks of court in instances when such claims are based on an agreement governed by the National Credit Act 34 of 2005.

(2) 
The defendant in the magistrates’ court has an option of paying into court to ward off a summary judgment application.

(3) A party may request further particulars for purposes of pleading in terms of Rule 16 in the

magistrates’ court.

(4) No provision is made in the magistrates’ court for automatic discovery.

QUESTION 9

Indicate the most accurate statement:

(1) In terms of Rule 42 of the Uniform Rules of Court, any variation of judgment sought under

this rule must be done by action procedure.

(2) In terms of section 20(2)(a) of the Supreme Court Act 59 of 1959 a person has a right of

appeal to the Supreme Court of Appeal against the judgment of a single judge.

(3) The proceedings of lower courts and quasi-judicial bodies are subject to review.

(4) Lower court proceedings are reviewed by way of the summons procedure.

QUESTION 10

Indicate the most accurate statement:

(1) In terms of common law a judgment in the High Court may be set aside because of error on

the part of the court.

(2) Both appeals and reviews are brought on notice of motion.

(3) The Chief Justice may entertain applications for condonation in the Supreme Court of

Appeal.

(4) An application for leave to appeal to the Supreme Court of Appeal must be lodged in

triplicate with the Registrar.
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QUESTION 1

Indicate the most accurate statement.

(1) The supporting affidavit is the equivalent of a pleading in summons proceedings.

Consequently, its contents may, as in the case of a pleading, be amended in the event

of a factual error.

(2) Summons proceedings are instituted by way of either the illiquid or the liquid summons.

(3) If a pedestrian sustains bodily injuries as a result of a collision between two vehicles

but does not know which of the drivers was negligent, he or she may join both drivers

as defendants.

(4) In accordance with the audi alteram partem maxim, and in order to notify defendants of

proceedings instituted against them, notices of motion and summons must be served

on the defendants personally.

QUESTION 2

Indicate the most accurate statement:

(1) The term “combined summons” bears reference to the distinctive composition of the summons, namely that it combines in one document the summons and the declaration.

Option (1) is incorrect. The summons together with the particulars of claim is known as the

“combined summons” since it combines in one document a summons and a declaration.

However, the particulars of claim does not constitute a separate pleading (unlike the

declaration) and is inseparably linked to the summons hence the designation “combined

summons”. The summons and particulars of claim form one unit. A declaration may never be

used in the case of a combined summons. See study unit 6.3.3.

(2) Where a temporary interdict is sought, the court is approached by way of the

summons procedure.

Option (2) is incorrect. The court is approached by way of the application procedure where a

temporary interdict is sought. It should be noted that final interdicts are usually sought by way of

action procedure.See study unit 16.1.3.

(3) The fact that after the granting of sentence in provisional sentence proceedings a

plaintiff may proceed to enforce the judgment only after providing security de

restituendo, means that the defendant’s interests are protected.

The statement which is closest to correct: (3)

Security de restituendo is the security which the plaintiff must use for the restitution of the

money he has received from the defendant in terms of the judgment in the event of the

defendant defending and succeeding in the main case. The defendant’s interests are therefore

protected. See study unit 7.3.

(4) An interlocutory application is brought by way of a notice of motion.

Option (4) is incorrect. An interlocutory application is brought purely by way of notice. In terms of rule 6(11), interlocutory applications are brought by way of a “notice”. The courts have decided that this does not mean “notice of motion”. See study unit 2.2.3.

(3) 
Although the general rule is that evidence must be given viva voce and in open court, the court may, for sufficient reasons, order that evidence be given on affidavit. 

QUESTION 3

Indicate the most accurate statement:

(1) In terms of Rule 35 of the Uniform Rules of Court, a party may lawfully refuse to

disclose correspondence exchanged “without prejudice”.

(2) It is an accepted rule that an offer to settle in terms of Rule 34 and a tender may not be

disclosed in court before judgment has been given.

(3) Failure by an advocate to sign the particulars of claim causes the document to be

defective and enables the defendant to use the remedy known as the “special plea”

with which to rectify the defect.

(4) The amendment procedure is used only to correct errors in pleadings and may not, for

instance, be used to extend the relief claimed.

QUESTION 4

Indicate the most accurate statement.

In the High Courts, the position is as follows:

(1) Pleadings are deemed to be closed only after the plaintiff has filed his or her

replication.

(2) In reply to a defendant’s counterclaim, a defendant in reconvention may file a

replication in reconvention.

(3) An exception may be lodged only against a declaration or particulars of claim.

Option 3 is incorrect: An exception may be lodged against any pleading whilst a special plea

may be pleaded to a declaration or particulars of claim. See study unit 10.6.1.

(4) It is possible to inspect a clearly specified document or tape recording in a party’s

possession and relating to a reasonably anticipated issue in the action before the close

of pleadings.

QUESTION 5

Indicate the most accurate statement.

(1) It is customary for the successful party to be awarded litigation costs on the attorneyand-

client-scale.

(2) Expert evidence may not be presented to court at will by the parties to an action.

(3) The mandamenten van spolie is an example of a mandatory interdict.

(4) If the activities of a nightclub which is situated within a residential area lead to a

disturbance, action can be taken against the owners of the club by applying for an

order for perpetual silence.

QUESTION 6

Indicate the most accurate statement.

(1) The automatic rent interdict is a separate type of summons used in the

magistrate’s court.

(2) In the magistrate’s court it is unnecessary for a plaintiff to aver in a summons that a

particular court has jurisdiction to hear a particular matter.

(3) A defendant may require security for costs from the plaintiff if the plaintiff is a close

corporation.

(4) The grounds on which one can apply for striking out in the magistrate’s court are

essentially the same as those that apply in the High Court.
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QUESTION 7

Indicate the most accurate statement.

(1) If a defendant realises that an error has occurred in his notice of intention to defend, he

can rectify such error in terms of section 111(1) of the Magistrates’ Courts Act, 1944,

and rule 55A of the magistrates’ court rules.

(2) The magistrate’s court is competent to decide to subpoena a person as a witness if

the court feels that such a witness would be able to contribute towards settling the

action.

(3) The discovery of documents in the magistrate’s court is important because it allows a

litigant to properly prepare his or her case for trial.

Although it is correct that discovery aims to assist litigants to prepare for trial,

the objective of this procedure is much wider: it also aims to protect litigants in the sense that

they are not taken by surprise during the trial
(4) The effect of an order for absolution of the instance is that the parties are placed in

the same position as if the case had never been brought.

QUESTION 8

Indicate the most accurate statement.

(1) A cost order de bonis propriis is granted if a party to the action has been guilty of

misconduct in conducting the action.

(2) One of the items of property exempt from execution in terms of section 67 of the

Magistrates’ Courts Act, 1944 is “professional books, documents or instruments

necessarily used by the debtor” in his or her profession, in so far as the value of

these items does not exceed R2 000.

(3) Variation of judgment in both the magistrate’s court and the High Court is sought by

way of application procedure.

(4) The term “review” is only used when the proceedings of magistrates’ courts are

reconsidered by the High Court.

QUESTION 9

Indicate the most accurate statement.

(1) Review of the proceedings and decisions of quasi-judicial bodies takes place in terms of both common law and legislation.

The statement which is closest to correct: (1)

Please note that when dealing with the review powers of the High Court in terms of the common law, we are dealing with the inherent jurisdiction of this court. Consequently proceedings of statutory bodies (such as a liquor licensing board), are dealt with in terms of the common law, while those of the magistrate’s court, in terms of statutory law. However, in addition to review under common law, various statutes also make provision for review of decisions by tribunals. See study unit 31.2.2.

(2) Review of the proceedings of a lower court takes place by way of an ordinary,

opposed application and corresponds in all respects to ordinary, opposed

application proceedings.

(3) If review proceedings are successful, the High Court which reviewed the

proceedings will always refer the matter back to the particular body for a decision

according to the correct procedure.

(4) Both appeal and review must take place within a reasonable time.

QUESTION 10

Indicate the most accurate statement.

(1) Section 83 of the Magistrates’ Courts Act 1944 provides, inter alia, that an appeal in the

magistrate’s court may be brought against an order which has the effect of a final

judgment, for example the granting of a summary judgment.

(2) In the High Court the noting of an appeal suspends the execution of the

judgment, provided that the party in whose favour such an order was granted provides

security de restituendo.

(3) If a party in a civil action is dissatisfied with the judgment of the Supreme Court of

Appeal, such party can still appeal to the Constitutional Court.

(4) A full bench of a provincial division of the High Court, which hears an appeal against the judgment of a single judge, consists of three judges.

This seems to be a wrong match-up of answers… check out!!!
QUESTION 1

The statement which is closest to correct: (3)

Both drivers may be joined as defendants jointly and alternatively. The set of facts are covered

by the provisions of rule 10(3) of the Uniform Rules of Court. This rule provides that defendants

may be joined in an action, either jointly, jointly and severally, separately or in the alternative if

the question arising depends upon the determination of substantially the same question of law

or fact. This rule prevents multiplicity of actions which typically can occur in instances such as

this particular case when it appears that the wrong defendant has been sued.See study unit

4.3.2.2.

Option (1) is incorrect. Although the supporting affidavit is the equivalent of a pleading in

summons proceedings, the amendment procedure excludes an affidavit. An amendment to an

affidavit would amount to the amending of evidence given under oath and cannot be allowed by

simply giving notice in terms of Rule 28 (as in the case of a pleading). See study unit 10.4.

Option (2) is incorrect. Summons proceedings comprise the illiquid summons proceedings and

the liquid summons proceedings. However, summons proceedings are instituted by way of the

provisional sentence summons, simple summons and combined summons. Thus, the terms

“Illiquid” and “liquid” refer to the two categories of the summons proceedings, and not to any

specific type of summons. See study unit 3.2.

Option (4) is incorrect. In ordinary applications, notices of motion are served with notice to the

defendant personally whereas no notice is served with regard to ex parte applications.

Summons need not be served personally. See Rule 4 regarding the various methods for service

of summons. See study units 2-3 and 5.

QUESTION 2

The statement which is closest to correct: (3)

Security de restituendo is the security which the plaintiff must use for the restitution of the

money he has received from the defendant in terms of the judgment in the event of the

defendant defending and succeeding in the main case. The defendant’s interests are therefore

protected. See study unit 7.3.

Option (1) is incorrect. The summons together with the particulars of claim is known as the

“combined summons” since it combines in one document a summons and a declaration.

However, the particulars of claim does not constitute a separate pleading (unlike the

declaration) and is inseparably linked to the summons hence the designation “combined

summons”. The summons and particulars of claim form one unit. A declaration may never be

used in the case of a combined summons. See study unit 6.3.3.

Option (2) is incorrect. The court is approached by way of the application procedure where a

temporary interdict is sought. It should be noted that final interdicts are usually sought by way of

action procedure.See study unit 16.1.3.

Option (4) is incorrect. An interlocutory application is brought purely by way of notice. In terms of

rule 6(11), interlocutory applications are brought by way of a “notice”. The courts have decided

that this does not mean “notice of motion”. See study unit 2.2.3.

QUESTION 3

The statement which is closest to correct: (1)

A party may validly object to the discovery of a document if he or she can claim privilege for the

contents of the document. See study unit 13.3.3.

Option (2) is incorrect. Although an offer to settle in terms of Rule 34 may not be disclosed in

court before judgment has been given, a tender must be pleaded. The second part of the

statement relates to common law tender and the rule is that common law tender must be

pleaded. The first part of the statement relating to Rule 34 is correct in that an offer or tender in

terms of Rule 34 may not be disclosed to the court before judgment (rule 34(10)). The existence

of such an offer may be disclosed after judgment because it is taken into consideration for

purposes of making a suitable costs order. See also, study units 11.2 and 11.3 as well as rules

34(10) and 34(11).

Option (3) is incorrect. Rule 30 (irregular proceedings) applies. An example of irregular

proceedings is the failure by an advocate to sign the particulars of claim as required by rule

18(1). Rule 18 specifically requires a pleading to be signed by both an advocate and an

attorney. Failure in this regard amounts to an irregular proceeding and therefore, the correct

remedy to use is to apply for the setting aside of such irregular proceeding. See study unit 10.7.

Option (4) is incorrect. The amendment procedure is used for a variety of purposes such as

inter alia, to correct errors in pleadings, to amplify the cause of action and to extend or limit the

relief claimed. See study unit 10.4.
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QUESTION 4

The statement which is closest to correct: (4)

Rule 36(6) states that a party may request inspection of any document or tape recording “at any

time”. Also see rule 36(14) which stipulates that inspection of any document or tape recording

can be requested after an appearance to defend has been entered. Please note that inspection

cannot be obtained in respect of any document or tape recording: the document or tape

recording must be relevant to a reasonably anticipated issue in the action. Inspection in this

instance occurs after notice of intention to defend has been given and it is for purposes of

pleading. Therefore, it is possible for inspection to take place before close of pleadings. See

rules 36(6) and 36(14) and study unit 13.3.4.

Option (1) is incorrect. See rule 29 regarding the four circumstances for closure of pleadings.

According to rule 29(b), pleadings are deemed to be closed after the last day for filing a

replication has elapsed. Also see study unit 9.4.

Option (2) is incorrect: The defendant in reconvention may file a plea in reconvention. As soon

as a counterclaim is instituted it is referred to as a claim in reconvention and the parties are

cited in reverse order. Therefore, the defendant in reconvention is the plaintiff in convention.

The defendant in reconvention must obviously react to the counterclaim in the same manner as

the defendant in convention would to the claim, namely by delivering a plea on the merits. In this

instance it will be called a plea on the merits in reconvention. A replication is delivered only if

new facts are averred in the plea on the merits to which a reply is necessary.See study units

3.3, 9.3 and 9.4.

Option (3) is incorrect: An exception may be lodged against any pleading whilst a special plea

may be pleaded to a declaration or particulars of claim. See study unit 10.6.1.

QUESTION 5

The statement which is closest to correct: (2)

Uniform Rule 36(9) specifically provides that a party may use expert evidence only if the

requirements of the Rule have been met prior to its use. If not, it may be used only with the

leave of the Court, of with the consent of all litigants. Strict compliance is required to avoid

prejudice to litigation parties. See study unit 13.2.4 and Rule 36(9). (Expert evidence must be

presented with the court’s leave.)

Option (1) is incorrect because attorney and client costs are not lightly awarded by courts, and

the award is usually employed as a punitive measure, for example where a party has been

guilty of misconduct in the course of proceedings. By awarding this type of costs, the court

expresses its displeasure with such conduct. See further study unit 14.2.1.2. (It is customary for

the successful party to be awarded costs on the party-to-party scale. See SU 14.2).

Option (3) is incorrect because the mandamenten van spolie is a procedure used to restore

possession of property which has been unlawfully disturbed. The mandamenten van spolie is an

example of a restitutory interdict not a mandatory interdict. See SU 16.1.1.3. Also see study unit

16.1 for a discussion of the various types of interdicts.
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Option (4) is incorrect because an order for perpetual silence is not a type of interdict, but a

procedure for either ordering a litigant to institute litigation within a specific time, or for

perpetually barring such litigant from doing so. See study unit 16.2.2.1.

PLEASE NOTE: The following questions on magistrates’ courts procedure will be

addressed or answered in terms of the old rules. However, clarity will also be given on

the application of the new rules.

QUESTION 6

The statement which is closest to correct: (3)

Magistrates’ court rule 62 specifically provides that a defendant may request security from a

plaintiff if the latter is a Close Corporation. See rule 62 and study unit 19.2. (This rule has been

amended. The new rule 62 refers to “any party”. The answer would be incorrect in terms

of the new rules).

Option (1) is incorrect because only two types of summons are used in the magistrate’s court:

the summons and the provisional sentence summons. (See study units 18 and 20.2

respectively). When arrear rental is recovered through court proceedings, a summons is used. A

clause which is inserted into the summons serves as a notice prohibiting anyone from removing

any household goods from the premises which is subject to the plaintiff’s hypothec. From your

studies of CIP2601, you will remember that this notice automatically acts as an interdict. This

notice is thus clearly simply an addition to the standard summons and does not establish a

separate type of summons. (This question illustrates that you need to remember what you have

learned in other modules/courses.)

Option (2) is incorrect because there are two instances when such averment must be made,

namely when the plaintiff relies on jurisdiction in terms of section 28(1)(d) and in terms of

section 28(1)(g) of the Magistrates’ Court Act, 1944. See study unit 18.4.5 in this regard where

such an averment in terms of jurisdiction is necessary (also see new rules 5(6)(a) and 5(6)(b)

where it is necessary to make such averments. Rule 5(6)(a) states that it is compulsory

for a plaintiff who relies on the jurisdiction conferred upon the court in terms of section

28(1)(d) of the Magistrates’ Courts Act 32 of 1944, to aver that the whole cause of action

arose within the district or region, and to set out the particulars in support of such

averment.)

Option (4) is incorrect because the procedure in the two courts overlaps to a very limited extent;

in fact, the grounds for the striking out procedure in the magistrate’s court are far more specific

and broader than in the High Court. Compare study unit 10.3 and 21.5 in this regard. (In terms

of the old rules, the grounds are different as illustrated above. However, in terms of the

new rules, the grounds are now the same. The answer would be correct if the new rules

are applied. See new rule 19 in this regard).
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QUESTION 7

The statement which is closest to correct: (4)

The result is that the plaintiff may again issue a summons and may do so on the identical cause

of action. See study unit 27.1.

Option (1) is incorrect because section 111(1) and rule 55A deal with the amendment of

pleadings, while a notice of intention to defend is not a pleading but a process. See study unit

8.1 in this regard as well as study unit 24.2 for a discussion of the amendment procedure.

Option (2) is incorrect because the court is not competent to mero motu call any new witnesses

– however, it may recall any witness which has already testified for further examination. See

Rowe v Assistant Magistrate, Pretoria 1925 TPD 361 and study unit 26.2.

Option (3) is incorrect because the statement is stated in too narrow terms and is thus only

partially correct. Although it is correct that discovery aims to assist litigants to prepare for trial,

the objective of this procedure is much wider: it also aims to protect litigants in the sense that

they are not taken by surprise during the trial. See further study unit 25.3.

(The above answers are unchanged by the new rules.)

QUESTION 8

The statement which is closest to correct: (2)

This item is contained in section 67(specifically s 67(f)) of the Magistrates’ Court Act, 1944). For

students who consulted their prescribed textbook, this option was the obvious choice. See also

activity question 2 at the end of study unit 29 for a full discussion of section 67.

Option (1) is incorrect because the statement is correct only to a limited extent. Although this

type of cost order is awarded where misconduct has occurred, it is important to note that it is

awarded only when an unsuccessful party acted in a representative capacity. Misconduct

during the course of litigation is dealt with an award of costs on the attorney and client scale.

See study unit 28.

Option (3) is incorrect. Although the variation of judgment in the magistrate’s court takes place

in terms of the application procedure, in the High Court the procedure used depends on whether

variation takes place in terms of the common law, or in terms of Uniform Rule 42. The action

procedure must be followed in terms of applications in terms of the common law, whilst the

application procedure must be followed when a variation of judgment in terms of rule 42 is

sought. See study unit 30.1 for a schematic outline. Also see study unit 30.3.

Option (4) is clearly incorrect, because not only the proceedings of magistrate’s courts, but also

those of various statutory bodies can be reviewed by the High Court. See study units 31.1.1 and

31.2.
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QUESTION 9

The statement which is closest to correct: (1)

Please note that when dealing with the review powers of the High Court in terms of the common

law, we are dealing with the inherent jurisdiction of this court. Consequently proceedings of statutory bodies (such as a liquor licensing board), are dealt with in terms of the common law, while those of the magistrate’s court, in terms of statutory law. However, in addition to review under common law, various statutes also make provision for review of decisions by tribunals. See study unit 31.2.2.

Option (2) is incorrect. Although it is correct that ordinary, opposed motion proceedings are

used when review is sought, the second part of the statement is incorrect in that two important

additions need to be added. These additions encompass the following: provision is made for the

record to be made available to all parties, and provision is made that the applicant may amend

or add to the documents. See study unit 31.3.

Option (3) is incorrect. If review proceedings are successful, the decision will be set aside and

the matter will be referred back to relevant body for a decision in accordance with the correct

procedure. However, the High Court will not interfere with such a body’s discretion, unless

exceptional circumstances exist. See study unit 31.4.

Option (4) is incorrect. Review has no fixed period and must occur within a “reasonable time”,

while court rules governing appeals require that appeals be noted within a specific number of

days. See study units 31.1.2 and 32.

QUESTION 10

The statement which is closest to correct: (1)

The phrase “having the effect of a final judgment” has a particular meaning in terms of the

Pretoria Garrison Institute case (see study unit 32.1.2). It was held that the test for determining

whether a rule or order has this effect is whether it disposes of any issue (or part thereof) in the

main action, or irreparably anticipates or precludes some of the relief. The granting of summary

judgment has such an effect.

Option (2) is incorrect because of the qualification in the statement. The common law rule of

practice, as reflected in the Uniform Rules of Court, is that the execution of a judgment is

automatically suspended upon the noting of an appeal. Security is not required to affect

suspension. Security becomes relevant only if the successful party approaches the court for

leave to execute the judgment. See study unit 32.2.2.1.

Option (3) is incorrect because the statement in unqualified. The Supreme Court of Appeal is

the highest court in non-constitutional matters while the Constitutional Court only hears

constitutional matters. Ordinary civil matters therefore cannot be taken on appeal to the

Constitutional Court. See study unit 32.4.3.2 as well as activity question 5 at the end of study

unit 32.

Option (4) is incorrect – a full bench in this instance consists of at least three judges (section

13(2)(a)(ii) of the Supreme Court Act, 1959). In other words, it can consist of more than three.

Also see study unit 32.3.2. Please take note of the wording of the section! This question has
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been asked in the past in the examination, and an answer stating “three” was marked incorrect.

Please ensure that your preparation includes the accurate reading of provisions and court rules!

(Please note that the amendment to the Supreme Court of Appeal does not impact on

these answers)
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S2
CIP3701/101/3/2011 
ASSIGNMENT 02

Due date: 12 September 2011

Unique number: 388827
QUESTION 1

Indicate the most accurate statement.

(1) Application proceedings may be instituted by way of the ex parte application, the

“ordinary” application and the urgent application.

(2) If a party wishes to oppose an application, he or she must deliver a notice of intention

to defend within the dies induciae.

(3) A power of attorney essentially seeks to define the extent of an attorney’s mandate.

(4) Any indigent person may approach the registrar of his or her local High Court for free

legal services in terms of Rule 40 of the Uniform Rules of Court.

QUESTION 2

Indicate the most accurate statement:

(1) If a dispute arises over whether a summons was served on a particular party, such

dispute can be resolved by referring to the return of service of the sheriff.

(2) Leaving a copy of a summons at the defendant’s place of employment does not fulfil the

stated requirements for ordinary service.

(3) A combined summons is a unique document in the sense that the summons and the

declaration are inextricably linked.

(4) A notice of intention to defend is the first pleading that is exchanged between parties

after service of the summons on the defendant.

QUESTION 3

A issues a combined summons against B in which A claims damages from B. During the

course of the litigation process the following circumstances occur:

Indicate the most accurate statement:

(1) A avers in the particulars of claim that breach of contract occurred on 1 February

“2080”, instead of “2008”. B notices this error and applies for the amendment of the

particulars of claim.

(2) B wishes to defend the matter and delivers his plea on the merits.

(3) A is of the opinion that B does not have a bona fide claim and that he entered an

appearance simply to delay the action. Consequently A applies for summary judgment.

(4) B is of the opinion that A’s claim has prescribed and therefore he objects to A’s

summons by delivering a special plea.

QUESTION 4

Indicate the most accurate statement.

(1) Although the general rule is that evidence must be given viva voce and in open

court, the court may, for sufficient reasons, order that evidence be given on affidavit.

(2) If a defendant fails to timeously give notice of intention to defend, the plaintiff must first

give a notice of bar before he or she may apply for default judgment against the

defendant.

(3) Passengers of a minibus suffer damage in that their personal possessions are either

damaged or destroyed in a collision. Because actions for damages tend to be of a

protracted nature and most of the passengers involved will suffer financial hardship

while the action drags on, the passengers may, in terms of Rule 34A of the Uniform

Rules of Court, apply to court for interim payment.

(4) If a plaintiff issues two summonses against the same defendant on the same cause of

action and in two different courts, the defendant may approach the court to have the

more recent summons struck out on the ground that that summons is irrelevant.

QUESTION 5

Indicate the most accurate statement.

(1) In the magistrate’s court, unlike the High Court, three types of application may be

distinguished where a respondent is cited.

(2) One of the consequences of issuing a summons is that it interrupts prescription.

(3) Summonses may be amended at any time before the defendant enters an

appearance to defend, by having the clerk of the court initial them.

(4) A summons lapses if it is not served within three years after issue, or if it is issued

but no further steps are taken within three years after that.

QUESTION 6

Indicate the most accurate statement.

(1) A power of attorney must be filed before a summons may be issued in the

magistrates’ courts.

(2) A summons in the magistrates’ courts which does not state that the whole cause of

action arose within the court’s area of jurisdiction in terms of section 28(1)(d) is

excipiable.

(3) In the magistrates’ courts, if a defendant fails to give notice of his intention to defend

within the stated dies induciae, he will be in default and will not be permitted to file a

late notice of intention to defend.

(4) All applications for default judgment in the magistrates’ courts are granted by a

magistrate sitting in an open court.
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QUESTION 7

Indicate the most accurate statement.

(1) Rule 15 of the magistrate’s court rules enables a defendant to obtain copies of all

documents or accounts that relate to the action.

(2) The magistrate’s court rules do not provide for the exchange of any further pleadings

after the delivery of the reply.

(3) After close of pleadings, a party involved in litigation in a magistrate’s court may

request further particulars to enable him to prepare for trial.

(4) A defendant may raise res iudicata as a defence should the plaintiff again issue

summons on the same cause of action in respect of which an order for absolution of

the instance was granted.

QUESTION 8

Indicate the most accurate statement.

(1) In the magistrates court an application for summary judgment is an example of an

application for which a special form is prescribed.

(2) Two types of summonses are found in the magistrate’s court, namely the simple

summons and the provisional sentence summons.

(3) Payment into court in terms of rule 18 of the magistrate’s court rules and tender are

methods of settling any claim in the magistrate’s court.

(4) The request for further particulars in the magistrate’s court is intended only to enable a

party to draw up a plea on the merits.

QUESTION 9

Indicate the most accurate statement.

(1) In terms of Rule 42 of the Uniform Rules of Court, any variation of judgment sought

under this rule must be done by way of the action procedure.

(2) Although the noting of an appeal against a decision of the High Court automatically

suspends the execution of the judgment pending the outcome of the appeal, the party

in whose favour judgment was given may approach the court that granted the original

order for an order allowing execution.

(3) In terms of section 13(2)(a) of the Supreme Court Act 59 of 1959, a court hearing an

appeal from a lower court may consist of only one judge.

(4) In terms of section 20(2)(a) of the Supreme Court Act 59 of 1959, a person has a right

of appeal to the Supreme Court of Appeal against the judgment of a single judge.

QUESTION 10

Indicate the most accurate statement.

(1) A judgment of a High Court which was procured by fraud may be set aside only if it can

be shown that the successful litigant was a party to such fraud.

(2) The proceedings of all courts and quasi-judicial bodies are subject to review.

(3) Lower court proceedings are reviewed by way of summons procedure.

(4) A litigant who is dissatisfied with the outcome of a matter always has one appeal as of

right.
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QUESTION 1

Indicate the statement which is the most accurate.

(1) A supporting affidavit is the equivalent of a pleading in summons proceedings.

Consequently its contents can, as in the case of a pleading, be amended in the

event of a factual error.

(2) Summons proceedings are instituted by way of either the illiquid or the liquid

summons.

(3) If a pedestrian sustains bodily injuries as a result of a collision between two vehicles

but does not know which of the drivers was negligent, he or she may join both

drivers as defendants.

(4) In accordance with the audi alteram partem maxim, and in order to notify

defendants of proceedings instituted against them, notices of motion and summons

must be served on the defendants personally.

QUESTION 2

Indicate the statement which is the most accurate.

(1) The term “combined summons” bears reference to the distinctive composition of

this particular summons, namely that it combines in one document the summons

and the declaration.

(2) A contract of suretyship, in terms of which the surety undertakes to pay an

unspecified amount if the debtor fails to do so, is an example of a liquid document,

and any action that may arise from it may therefore be instituted by way of a

provisional sentence summons.

(3) The fact that after the granting of sentence in provisional sentence proceedings a

plaintiff may proceed to enforce the judgment only after providing security de

restituendo means that a defendant’s interests are protected.

(4) A specific loan amount that is repayable at an interest rate of “prime plus 2%” is an

example of a “debt or liquidated demand”.
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QUESTION 3

Indicate the statement which is the most accurate.

(1) 
The basic rule for the drafting of pleadings is that the material facts upon which the claim or defence is based must be fully pleaded. Evidence is therefore also pleaded.(
Option (1) is incorrect. Although it is correct that one must plead facts (as opposed to the law), this does not mean that evidence must be pleaded. 

The facts pleaded refer to the material facts relied upon to establish the claim or defence. Any other facts would be irrelevant and liable to be struck out (if applied for by the opposing party). The facts should be such as to enable the opposing party to answer thereto. During the trial the court will, after considering the facts, decide whether the facts have been proved to such an extent to lead to a specific legal conclusion. See study unit 8.3, read with study unit 8.2.

(2) 
A notice of intention to defend is the first pleading delivered by a defendant who wishes to defend an action.

Option (2) is incorrect because a notice of intention to defend is a process, not a pleading. See study unit 8.1. As the name indicates, this document simply informs the opponent that the defendant intends to oppose the action, without giving any indication of the defendant’s defence – see again study unit 8.2 for a discussion of the function of pleadings.

(3) 
Whether an action is instituted by way of a combined or a simple summons, the prescribed dies induciae for the delivery of a plea (with or without a counterclaim) is the same.

Closest to correct answer: (3)

In terms of the provisions of Rule 22(1) of the Uniform Rules of Court it is clear that the dies

induciae is 20 days in both instances. You would have had to read this particular Rule to

arrive at the answer. See in general also study unit 9.3.

(4) 
In the High Court pleadings are deemed to be closed as soon as the plaintiff has delivered a replication.

Option (4) is incorrect for the following reasons: Rule 25(5) specifically provides for the exchange of further pleadings and also, the question has to be asked whether or not a replication is needed in a particular situation. If not, pleadings are considered closed only when the last day for delivery of the replication has lapsed (Rule 25(2) and 29(b)).

QUESTION 4

Indicate the statement which is the most accurate.

C issues a simple summons against D in which he claims D’s ejection because D is

allegedly six months in arrears with his rent. On receipt of the summons, D may react in

one of the following ways:

(1) He may deliver a special plea in which he disputes the jurisdiction of the court.

(2) He may note an exception on the ground that the claim is vague and embarrassing.

(3) He may deliver a plea on the merits in which he fully discloses his defence.

(4) He may apply for the summary dismissal of C’s action, since he (D) vacated the

premises concerned six months after terminating the lease in a proper manner.

QUESTION 5

Indicate the statement which is the most accurate.

The question of bar is raised in the following circumstances:

(1) The defendant does not timeously give notice of his intention to defend

(2) A party fails to appear at the trial

(3) A party fails to timeously deliver a replication

(4) A party fails to timeously request further particulars for the purposes of trial.
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QUESTION 6

Indicate the statement which is the most accurate.

(1) In terms of Rule 35 of the Uniform Rules of Court a party may lawfully refuse to

disclose correspondence exchanged “without prejudice”.

(2) It is an accepted rule that an offer to settle in terms of Rule 34 and a tender may not

by disclosed in court before judgment has been given.

(3) Failure by an advocate to sign the particulars of claim causes the document to be

defective and enables the defendant to use the remedy known as the “special plea”

with which to rectify the defect.

(4) The amendment procedure is used only to correct errors in pleadings and may not,

for instance, be used to extend the relief claimed.

QUESTION 7

Indicate the statement which is the most accurate.

In the High Courts the position is as follows:

(1) Pleadings are deemed to be closed only after the plaintiff has filed his or her

replication

(2) In reply to a defendant’s counterclaim, a defendant in reconvention may file a

replication in reconvention

(3) An exception may be lodged only against a declaration or particulars of claim.

(4) It is possible to inspect a clearly specified document or tape recording in a party’s

possession and relating to a reasonably anticipated issue in the action before the

close of pleadings.

QUESTION 8

Indicate the statement which is the most accurate.

(1) In the magistrate’s court, unlike the High Court, three types of applications may be

distinguished where a respondent is cited.

(2) One of the consequences of issuing a summons is that it interrupts prescription.

(3) Summonses may be amended at any time before the defendant enters an

appearance to defend and by having the clerk of the court initial them.

(4) A summons lapses if it is not served within three years after issue, or if it is issued

but no further steps are taken within three years thereafter.
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QUESTION 9

Indicate the statement which is the most accurate.

(1) A subpoena duces tecum compels a witness to present himself at a civil trial.

(2) In principle no book or document that has not been disclosed may be used for any

purpose during the trial by the party in whose possession or under whose control it

is.

(3) In the magistrates’ court absolution from the instance will be considered only at the

end of the plaintiff’s case, because the plaintiff must discharge his or her onus of

proof.

(4) Banknotes do not form part os movable property that may be attached for purposes

of execution in terms of section 68 of the Magistrates’ Courts Act 32 of 1944.

QUESTION 10

Indicate the statement which is the most accurate.

(1) In terms of Rule 42 of the Uniform Rules of Court, any variation of judgment sought

under this rule must be by way of the action procedure.

(2) Although the noting of an appeal against a decision of the High Court automatically

suspends the execution of the judgment pending the outcome of the appeal, the

party in whose favour judgment was given may approach the court that granted the

original order for an order allowing execution.

(3) In terms of section 13(2)(a) of the Supreme Court Act 59 of 1959, a court hearing

an appeal from a lower court may consist of only one judge.

(4) In terms of section 20(2)(a) of the Supreme Court Act 59 of 1959, a person has a right of appeal to the Supreme Court of Appeal against the judgment of a single judge.

Option (4) is incorrect for various reasons. 

First, a right of appeal only exists in the magistrates’ court. In the High Court leave to appeal always has to be sought. 

Secondly, section 20(2)(a) of the High Court Act provides that an appeal against the decision of a single judge has to be heard by a full bench of the same division, unless the nature of the matter is deemed such as to warrant the attention of the Supreme Court of Appeal. 

As mentioned, there is no right of appeal and section 20(2)(b) provides that leave to appeal may be sought from the Supreme Court of Appeal to have the matter heard by this court, rather than by the full bench. See study unit 32.4.2
QUESTION 1

Closest to correct answer: (3)

The set of facts are covered by the provisions of Rule 10(3) of the Uniform Rules of Court.

This Rule provides that defendants may be joined in an action, either jointly, jointly and

severally, separately or in the alternative if the question arising depends upon the

determination of substantially the same question of law or fact. This Rule prevents multiplicity

of actions which typically can occur in instances such as this particular case when it appears

that the wrong defendant has been sued. See study unit 4.3.2.2.

Option (1) is incorrect. Although there are certain similarities between the contents of a

supporting affidavit and a pleading in summons proceedings, the contents of a supporting

affidavit represents evidence given under oath which is placed before court in written form. An

amendment to an affidavit would amount to the amending of evidence given under oath and

cannot be allowed by simply giving notice in terms of Rule 28 (as in the case of a pleading).

Option (2) is incorrect because technically, an illiquid summons does not exist. However, one

does refer to the illiquid summons procedure (as opposed to the liquid summons procedure).

The terms “Illiquid” and “liquid” refer to the two categories of the summons procedure, and

not to any specific type of summons. In this regard you are referred to the schematic outline

found in study unit 3.2. Please ensure that you use the subject terminology accurately as you

will be penalised in the examination for incorrect usage.

Option (4) is also incorrect. Although personal service of documents is always preferable, it is

not compulsory in all cases and there are a variety of other methods of service which can be

used when personal service is not possible: see study unit 5.3. Consequently, the audi

alteram partem principle is adhered to when notice is given to a party of any proceedings,

and not when a specific type of notice is given.

QUESTION 2

Closest to correct answer: (3)

Security de restituendo refers to the security given by a plaintiff for the return of the money

received from the defendant in terms of a judgment, in the event of the defendant entering the

main action and succeeding. See study unit 7.3 and activity question (3) at the end of study

unit 7.

Although the combined summons certainly is singular in the sense that it is composed of two

inextricably linked parts, namely a process and a pleading, the pleading part is not called a

declaration, but the particulars of claim. See study unit 6.3.3. For this reason option (1) is

incorrect.
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Option (2) is also incorrect. A surety is only liable for payment if the debtor fails to pay, and

when dealing with a liquid document only payment may be subject to a simple condition (e.g.,

payment will take place if demanded in writing), and not liability. See study unit 7.2.2.1 for a

definition of a liquid document. Clearly an unconditional acknowledgement of debt (i.e., an

unconditional acceptance of liability) is required.

Option (4) is incorrect since a debt or liquidated demand can be described, inter alia, as

something “fixed and definite” and which is easily ascertainable through a simple

mathematical calculation. In this instance it is not the case, because evidence will need to be

given to determine exactly what the prime lending rate is which is levied by commercial banks

from time to time over the lending period. On the basis of this evidence calculations will be

done (which will not necessarily be “simple”).

QUESTION 3

Closest to correct answer: (3)

In terms of the provisions of Rule 22(1) of the Uniform Rules of Court it is clear that the dies

induciae is 20 days in both instances. You would have had to read this particular Rule to

arrive at the answer. See in general also study unit 9.3.

Option (1) is incorrect. Although it is correct that one must plead facts (as opposed to the law),

this does not mean that evidence must be pleaded. The facts pleaded refer to the material

facts relied upon to establish the claim or defence. Any other facts would be irrelevant and

liable to be struck out (if applied for by the opposing party). The facts should be such as to

enable the opposing party to answer thereto. During the trial the court will, after considering

the facts, decide whether the facts have been proved to such an extent to lead to a specific

legal conclusion. See study unit 8.3, read with study unit 8.2.

Option (2) is incorrect because a notice of intention to defend is a process, not a pleading.

See study unit 8.1. As the name indicates, this document simply informs the opponent that the

defendant intends to oppose the action, without giving any indication of the defendant’s

defence – see again study unit 8.2 for a discussion of the function of pleadings.

Option (4) is incorrect for the following reasons: Rule 25(5) specifically provides for the

exchange of further pleadings and also, the question has to be asked whether or not a

replication is needed in a particular situation. If not, pleadings are considered closed only

when the last day for delivery of the replication has lapsed (Rule 25(2) and 29(b)).

QUESTION 4

Closest to correct answer: (4)

As the contract was duly been terminated and the defendant has already vacated the

premises six months ago, there clearly is no legal ground for the action. The plaintiff’s action

appears to be vexatious and in these circumstances summary dismissal would be a cheap

and speedy method of disposing of the action: see study unit 12.4.6.

Option (1) is incorrect because a special plea is delivered at a later stage in the litigation

process, and in any event, not before a notice of intention to defend has been delivered: see

study unit 10.6.
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Option (2) is incorrect because the specific ground for an exception in this instance would be

that the summons does not disclose a cause of action. Also, in this instance an exception

would only be raised after a notice of intention to defend has been given, and not on receipt of

the summons. See study unit 10.5.

Option (3) is incorrect because a plea on the merits is delivered only at a later stage of the

litigation proceedings, should matters proceed that far. On receipt of the summons a

defendant, if he or she wishes to oppose the action, must first deliver a notice of intention to

defend to prevent default judgment from being taken against him or her. A plea on the merits

will only be considered after this step: see study unit 9.2 and 12.3.2.1.

QUESTION 5

Closest to correct answer: (3)

The wording of Rule 26 is very clear: if a party fails to deliver a replication or subsequent

pleading within the stated dies induciae, then that party is automatically barred. This means

that the opposing party may immediately proceed to the next procedural step without first

referring to such defaulting party. See study unit 12.3.1 for a discussion on bar.

Option (1) in incorrect because a defendant who does not give a notice of intention to defend

timeously, opens him- or herself up for an application for default judgment: see study unit

12.3.2.1 and Rule 31. Also, a notice of intention to defend does not fall within the provisions of

Rule 26, since it is a process and not a pleading as required.

Option (2) is incorrect because there is no question of bar at this stage: pleadings have

already been exchanged and are, in fact, already closed. See study unit 12.3.2.4 as well as

Rule 39(1) and 39(3).

As the request for further particulars for trial and the subsequent reply do not form part of the

pleadings, bar need also not be considered in this instance and therefore option (4) is also

incorrect. See study unit 13.3.1.

QUESTION 6

Closest to correct answer: (1)

A party may refuse to discover a document if he or she claims a privilege in respect of the

contents of the document on some ground. The reason why “without prejudice”

correspondence is excluded from discovery, is to be found in public policy: parties to a dispute

are encouraged to avoid litigation and to seek a resolution through full and frank discussions

without fear that any admissions made during the course of such discussions will be used

against them in subsequent litigation, should negotiations fail. See study unit 13.3.3.

Option (2) is incorrect since the statement contains both incorrect and correct facts. The

second part of the statement relates to common law tender and the rule is that common law

tender must be pleaded. The first part of the statement relating to Rule 34 is correct in that an

offer or tender in terms of Rule 34 may not be disclosed to the court before judgment: see the

provisions of Rule 34(10). The existence of such an offer may be disclosed after judgment

because then it is taken into consideration for purposes of making a suitable costs order. See

also, study unit 12.2 and 11.3 as well as Rule 34(11).
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Option (3) is also incorrect. A special plea is used to address a defect which does not appear

ex facie a particular pleading. Failure to sign a pleading clearly appears ex facie such

document. Rule 18 specifically requires a pleading to be signed by both an advocate and an

attorney. Failure in this regard amounts to an irregular proceeding and the correct remedy to

use is to apply for the setting aside of such irregular proceeding. See study unit 10.7.

Option (4) is incorrect because the amendment procedure is not limited to mistakes which

occur in pleadings. See study unit 10.4 in this regard.

QUESTION 7

Closest to correct answer: (4)

This situation is specifically covered by Rule 35(14) – see study unit 10.2. Please note that

inspection cannot be obtained in respect of any document or tape recording: the document or

tape recording must be relevant to a reasonably anticipated issue in the action. Inspection in

this instance occurs after notice of intention to defend has been given and is for purposes of

pleading.

Option (1) is incorrect because Rule 29 makes provision for four specific instances when

pleadings will be deemed closed. You would have been able to eliminate this option if you

consulted the Rule. Please note that this question forms part of one of the activity questions at

the end of study unit 9. See in general study unit 9.4.

Option (2) is incorrect. As soon as a counterclaim is instituted it is referred to as a claim in

reconvention and the parties are cited in reverse order. Therefore: the defendant in

reconvention is the plaintiff in convention. The defendant in reconvention must obviously react

to the counterclaim in the same manner as the defendant in convention would to the claim,

namely by delivering a plea on the merits. In this instance it will be called a plea on the merits

in reconvention. A replication is delivered only if new facts are averred in the plea on the

merits to which a reply is necessary. See study unit 9.3 and 9.4 in this regard.

Option (3) is incorrect because an exception can also be raised against a plea on the merits.

Furthermore, an exception is raised on the basis of a defect which appears ex facie a pleading

– see Rule 23 as well as study unit 10.5.

QUESTION 8

Closest to correct answer: (1)

The three types of applications are listed in study unit 17.3.1 and so this option requires no

further comment.

Option (2) is incorrect. The mere issue of a summons does not interrupt prescription, only

service does. However, the issue of summons indicates when an action commences. See

study unit 18.5.
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Option (3) is incorrect because amendments may only be effected “at any time” before

service (provided that they have been initialled by the clerk of the court). After service the

procedure set out in rule 55A has to be followed. See study unit 18.7.

Option (4) is incorrect because rule 10 provides that the relevant period is twelve months, and

not three years. See study unit 18.8 for a discussion of this rule.

QUESTION 9

Closest to correct answer: (2)

This statement is contained in the provisions of Rule 23(2) and you would have found the

answer by reading the rule. The reason behind this rule is to prevent a party from being taken

by surprise at the trial and to give such a party the opportunity to prepare for trial. See study

unit 25.3.

Option (1) is incorrect: a subpoena compels a witness to be present at a trial, whereas a

subpoena duces tecum directs a witness to make books and/or documents available at the

trial. See study unit 25.6.

Option (3) is incorrect because absolution from the instance may also be issued at the close

of the defendant’s case: see in this regard study unit 27.2 and 27.3.

Option (4) is incorrect because section 68(1) of the Magistrates’ Court Act 32 of 1944

specifically provides that execution may be levied upon money and bank notes. Again you

would have had to read the particular section to be able to eliminate this option. See in

general study unit 29.1.3 as well as question 1 of the activity questions at the end of study unit

29.

QUESTION 10

Closest to correct answer: (2)

Please note that it is this court only that is competent to grant leave to execute. Execution is of

course subject to the applicant furnishing security de restituendo. See study unit 32.2.2.1 for a

full discussion of this matter.

Option (1) is incorrect, since Rule 42 specifically provides for the use of the application

procedure. If the setting aside of a judgment in terms of common law is sought, it is done by

means of the action procedure. See study unit 30.3.2.

Option (3) is incorrect, because section 13(2)(a)(i) provides that a court which hears the

appeal must consist of “at least” two judges. Please note the wording of the section. One

judge therefore cannot hear such an appeal. Be careful not to confuse this situation with the

one in which the High Court sits as court of first instance. See study unit 32.3.2.

CIP301K
Option (4) is incorrect for various reasons. First, a right of appeal only exists in the

magistrates’ court. In the High Court leave to appeal always has to be sought. Secondly,

section 20(2)(a) of the High Court Act provides that an appeal against the decision of a single

judge has to be heard by a full bench of the same division, unless the nature of the matter is

deemed such as to warrant the attention of the Supreme Court of Appeal. As mentioned, there

is no right of appeal and section 20(2)(b) provides that leave to appeal may by sought from

the Supreme Court of Appeal to have the matter heard by this court, rather than by the full

bench. See study unit 32.4.2.
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QUESTION 1

Indicate the statement which is the most accurate:

An ex parte application may be brought in the High Court when

(1) requesting that a writ of execution be issued

(2) applying for the attachment of property ad fundandam iurisdictionem

(3) applying for a final interdict

(4) one of the parents apply for an amendment of access rights in respect of minor

children.

QUESTION 2

Indicate the statement which is the most accurate:

If the plaintiff’s claim is based on an acknowledgment of debt, the action may be instituted

by way of the following summons(es):

(1) only the simple summons

(2) only the provisional sentence summons

(3) only the combined summons

(4) both the provisional sentence summons and the simple summons.

QUESTION 3

Indicate the statement which is the most accurate:

D wishes to divorce her husband, F. F lives and works in London, but D does not know his

exact whereabouts. The summons must be served on F

(1) by way of substituted service (because F’s exact whereabouts are unknown)

(2) by way of normal service (because it is a matrimonial action)

(3) by way of edictal citation (because F is overseas)

(4) by way of a combination of substituted service and edictal citation (because of a

combination of factors).
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QUESTION 4

Indicate the statement which is the most accurate:

X sues Y in the Transvaal Provincial Division of the High Court. X subsequently moves to

Cape Town and sues Y in the Cape Provincial Division of the High Court in respect of the

same cause of action. To prevent the second action against her being proceeded with, Y

must

(1) raise an exception

(2) deliver a special plea

(3) apply for the striking out of the matter

(4) in terms of Rule 30 of the Uniform Rules of Court apply to have the summons set

aside as an irregular proceeding.

QUESTION 5

Indicate the statement which is the most accurate:

(1) Although the general rule is that evidence must be given viva voce and in open

court, the court may, for sufficient reasons, order that evidence be given on

affidavit.

(2) If a defendant fails to timeously give notice of intention to defend, the plaintiff must

first give a notice of bar before he or she may apply for default judgment against the

defendant.

(3) Passengers of a minibus taxi suffer damages because their personal possessions

were either damaged or destroyed in a collision. Because actions for damages tend

to be of a protracted nature and most passengers involved suffer financial hardship

while the action drags on, the passengers may, in terms of Rule 34A of the Uniform

Rules of Court, apply to court for interim payment.

(4) If a plaintiff issues two summonses against the same defendant on the same cause

of action and in two different courts, the defendant may approach the court to have

the more recent summons struck out on the ground that that summons is irrelevant.
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QUESTION 6

Indicate the statement which is the most accurate:

(1) Both the plaintiff and the defendant may, as soon as pleadings in a matter have

closed, immediately set down the case on the roll for the allocation of a trial date.

(2) If a party or his or her attorney fails to attend a pretrial conference properly

convened in terms of Rule 37 of the Uniform Rules of Court, the court may penalise

such conduct at trial by ordering him or her to pay party-and-party costs.

(3) Because the South African legal system forms part of the Anglo-American legal

system, the principle applies that the losing party in a court case is ordered to pay

the winning party’s legal costs.

(4) High Court judgments are enforced by way of a writ of execution, issued by the

registrar of the Court concerned

QUESTION 7

Indicate the statement which is the most accurate:

(1) A power of attorney must be filed before a summons may be issued in the

magistrates’ courts.

(2) A summons in the magistrates’ courts which does not state that the whole cause of

action arose within the court’s area of jurisdiction in terms of section 28(1)(d) of the

Magistrates’ Courts Act, 1944, is excipiable.

(3) If a defendant fails to give notice of his intention to defend within the stated dies

induciae in the magistrates’ courts, he will be in default and will not be permitted to

file a late notice of intention to defend.

(4) All applications for default judgment in the magistrates’ courts are granted by a

magistrate sitting in an open court.
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QUESTION 8

Indicate the statement which is the most accurate:

(1) If a claim in the magistrates’ courts is based on a liquid document, the plaintiff must

attach the original liquid document to the application for summary judgment.

(2) The grounds for raising an exception in the magistrates’ court are the same as

those in the High Court.

(3) If a court, after hearing evidence from both parties, is convinced that there is a

person who should be called as a witness because such a person possesses vital

information, the court may call such a person as a witness.

(4) Tools and implements of trade up to a value of R2 000 form part of the items that

are exempt from execution in terms of section 67 of the Magistrates’ Court Act,

1944.

QUESTION 9

Indicate the statement which is the most accurate:

(1) After entering an appearance to defend, the defendant must deliver a plea on the

merits, together with a special plea in order to raise a defence on the merits.

(2) The grounds on which an application to strike out may be brought in the

magistrate’s court are more extensive than those on which such application may be

brought in the High Court.

(3) Lower court proceedings are reviewed by way of the summons procedure.

(4) A party may rectify an error in his or her pleading by simply lodging an application

for leave to amend and offering to pay costs.

QUESTION 10

Indicate the statement which is the most accurate:

(1) Although a magistrate may, during a trial, recall any witness for further examination,

he or she may not mero motu call a new witness.

(2) If a plaintiff in a magistrate’s court action adduces new allegations of fact in his or

her reply, the defendant may react to it by way of a rejoinder.

(3) The single judge of the High Court whose judgment or order is being appealed

against may sit on the full bench at the hearing of the appeal.

(4) If the court has granted absolution from the instance, the matter is res iudicata, and

the defendant will be able to raise this defence if the plaintiff again issues a

summons on the identical cause of action.

QUESTION 1

The statement which is the closest to correct: (2)

Because an ex parte application is heard without notice being given to anyone, it may be

brought only in exceptional circumstances. One such exceptional circumstance arises where

the relief sought is a preliminary step in the proceedings, as in the present instance where an

application to attach property ad fundandam jurisdictionem is made.

Option (1) is incorrect. The procedure for obtaining an order for the arrest suspectus de fuga

is governed by Rule 9 of the Uniform Rules of Court and is by writ of arrest addressed to the

sheriff and to the officer commanding the goal. The writ must be as nearly as possible in

accordance with the relevant form (Form 4, Schedule 1) to the Uniform Rules of Court. See

Rule 9 and study unit 16.3. This particular procedure is now largely only of academic interest

due to the (as yet) unreported case of Tatiana Malachi v Cape Dance Academy International

(Pty) Ltd (Case number CCT 05/10 [2010] ZACC 13). This court ruled that the procedure of

arrest tanquam suspectus de fuga in terms of section 30(1) and (3) of the Magistrates’ Court

Act, 1944 is unconstitutional and invalid. We were expecting such a ruling since the ruling in

the Bid Investments case (discussed in CIP201G and to which we directed your attention in

the prescribed handbook in respect of the various provisions relating to arrest.)

Option (3) is also incorrect, since a final interdict can be instituted by way of action as well as

notice of motion. See study unit 16.1.3.

Option (4) is incorrect as an ex parte application can never be used under these

circumstances. Where one parent seeks to amend the access rights of the other parent, one

is clearly dealing with a situation where the rights of a person is affected; such a person will

obviously have an interest in the order given by the court. Such a person (parent, in our facts)

should therefore receive notice of the proceedings according to the audi alteram partem

principle. See study unit 2.2.1.

QUESTION 2

The statement which is the closest to correct: (4)

Both types of summonses can be used. An acknowledgement of debt not only fulfils the

requirements set for qualifying as a liquid document (see study unit 7.2.2.1 for a definition of a

liquid document), but due to its nature it also falls within the description of a “debt or liquidated

demand” (see study unit 6.2.2). In practice the plaintiff’s choice between the provisional

sentence summons and the simple summons will be influenced by considerations of cost and

procedural effectiveness.

Option (1) and option (2) are both incorrect for the same reason: neither type of summons is

the only option, as discussed above.
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Option (3) is incorrect, as a combined summons is only used where the claim is unliquidated.

A claim for damages is an example of such a claim as the exact amount will only be

determined by the court after hearing evidence which proves such damages. The mere fact

that the amount of the claim is expressed in money terms does not mean that the plaintiff is

entitled to such an amount: the amount is at this stage no more than an estimate by the

plaintiff of the damages. See study unit 6.3.

QUESTION 3

The statement which is the closest to correct: (3)

Rule 5 of the Uniform Rules of Court prescribes the method of service on a defendant who is

(or is believed to be), outside the borders of the Republic. Whether or not the defendant’s

exact address is known does not change the fact that edictal citation must be used. In fact, it

is the only manner in which such a person can be summonsed before our courts. See study

unit 5.3.3.

Option (1) is incorrect. Substituted service is effected where the defendant is within the

borders of the Republic, but his or her exact whereabouts are unknown. In the given facts F is

clearly outside the borders of the Republic. See study unit 5.3.2.

Option (2) is incorrect, as normal or ordinary service can obviously not take place in respect of

a person outside the borders of the Republic without leave of the court (see Rule 5 above).

The fact that this is a matrimonial matter and that most courts insist on personal service in

such matters, does not change the position as the provisions of Rule 5 are compelling. See

study unit 5.3.1 for a discussion of normal service.

Option (4) is incorrect because no such method of service exists. Such a method would in any

event have been nonsensical, as the two methods referred to in the statement are opposites.

See the comments in respect of options (1) and (3) above.

QUESTION 4

The statement which is the closest to correct: (2)

A special plea is a means of raising an objection against facts which do not appear in a

particular pleading and which, if the objection is upheld, will either destroy or postpone the

action. In the present instance, the fact that an identical action has already been instituted will

not appear from the declaration or particulars of claim (the plaintiff is unlikely to allege this!).

To prevent the continuation of the second action, Y must therefore raise a special plea of lis

pendens (action pending). See study unit 10.6.2.1.

Option (1) is incorrect. In contradistinction with a special plea, the cause for complaint appears

ex facie the pleading where an exception is taken to a pleading. See study unit 10.5.

Option (3) is incorrect because again this type of objection is directed at matters contained in

a pleading and thus apparent on reading. See study unit 10.3 for a discussion of striking out.
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Option (4) is incorrect. Although an irregular proceeding is not defined in the Rules of Court, it

is generally understood to refer to a formal irregularity, in other words, the non-compliance

with formal requirements in respect of procedural matters. In this instance there is no question

of non-compliance with some or other procedural requirement. See study unit 10.7.

QUESTION 5

The statement which is the closest to correct: (1)

Rule 38(2) specifically provides for this possibility. Please note that the test is whether or not

“sufficient reason” exists. If not, the court will not order that evidence be given on affidavit.

Furthermore, if the court is of the opinion that a party would reasonably need to crossexamine

a witness and that such witness can be produced, evidence on affidavit will not be

allowed. Such witness will have to give oral evidence. See Rule 38(2) of the Uniform Rules of

Court and study unit 13.4.2.

Option (2) is incorrect for obvious reasons: if a defendant fails to enter an appearance to

defend, such defendant is not a party before court and there is thus no reason why he or she

should receive any further notice. The plaintiff may go ahead and apply for default judgment.

See study unit 12.3.2.1.

Option (3) is incorrect because interim payment will only be ordered in an action for damages

as a result of either personal injuries or the death of a person, and not for damages due to

loss of or damage to personal property. See study unit 11.4.

Option (4) is incorrect and linked to question 4 above. The defendant’s remedy is a special

plea of lis pendens. See study unit 10.6.

QUESTION 6

The statement which is the closest to correct: (1)

In principle the plaintiff is dominus litis and consequently has the right to apply for set-down in

the first instance. However, this right is not absolute, and nothing prohibits the defendant to

apply for set-down if the plaintiff neglects to do so within a certain period after close of

pleadings. See study unit 13.3.7.

Option (2) is incorrect since Rule 37(9) provides that the court must consider whether a

special order as to costs should not be made against such a party. See in general study unit

13.3.2.

Option (3) is incorrect. The principle in the Anglo-American legal tradition is that the loser pays

the winning party’s legal costs (apart from his or her own costs). However, this is not an

inflexible rule and has never been applied in such a manner as to interfere with a court’s wide

discretion when awarding costs. See study unit 14.2.

Option (4) is partially incorrect, since a writ of execution is only applicable when a judgment ad

pecuniam solvendam is enforced. Execution is against the debtor’s property. On the other

hand, in the case of orders ad factum praestandum, orders are enforced by means of an order

to commit for contempt of court. See study unit 15.2 and 15.3.
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QUESTION 7

The statement which is closest to correct: (2)

In the normal course of events a plaintiff need not allege that a particular court has jurisdiction,

because the jurisdictional facts are usually evident from the defendant’s address and value

and nature of the claim. However, if a plaintiff relies on jurisdiction in terms of section 28(1)(d),

she or he must state in the summons that the whole cause of action arose within the court’s

area of jurisdiction. See rule 6(5)(f) and study unit 18.4.5.

Option (1) is incorrect because rule 52(2) provides that it is not necessary for anyone to file a

power of attorney to act in a magistrate’s court. See also study unit 18.3.

Option (3) is incorrect. Although the defendant is late in giving the notice, this does not mean

that he is barred from giving such notice. In fact, if she or he submits it late, the notice is valid,

provided notice is given prior to a request for default judgment. See study unit 19.4.

Option (4) is incorrect because default judgment is not heard in open court: the plaintiff merely

lodges a written request with the clerk of the court. See study unit 19.5.

QUESTION 8

The statement which is the closest to correct: (4)

Section 67 of the Magistrates’ Court Act, 1944 specifically states that these articles are

exempt from execution. You would have found the answer by reading this section. However, it

is also an activity question at the end of study unit 29, and the answer could also have been

found there.

Option (2) is incorrect, because the grounds for raising an exception in the magistrate’s court

are more extensive than those in the High Court. Please compare study unit 10.5 (High Court)

and study units 21.4 and 23.3 (magistrate’s court) in this regard.

Option (3) is incorrect, because the rejoinder is only exchanged in the High Court. The last

pleading in the magistrate’s court is the reply. See study unit 23.5.

QUESTION 9

The statement which is the closest to correct: (2)

The statement is correct when the content of Rule 23(2) of the Uniform Rules of Court is

compared with that of rule 17(6) of the magistrate’s court rules. In the High Court striking out

is limited to statements that are “scandalous, vexatious or irrelevant”, whereas in the

magistrate’s court the defendant may apply to strike out any one of two or more claims in a

summons which, not being in the alternative, are mutually inconsistent, or are based on

inconsistent averments of fact, or may apply to strike out any vexatious, irrelevant,

superfluous or contradictory matter. See study unit 10.3 and 21.5.
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Option (1) is incorrect since a defendant is not compelled to deliver a special plea. A special

plea is a means of raising an objection in particular circumstances, and may only be delivered

if grounds exist that would give rise to an objection. See study unit 10.6. Option (3) is

incorrect. Rule 53 of the Uniform Rules of Court provides that lower court proceedings be

reviewed by way of application procedure on notice of motion. See study unit 31.3. Option (4)

is incorrect. In both the High Court (Rule 28 of the Uniform Rules of Court) and the

magistrate’s court (rule 55A of the magistrate’s court rules) very specific provisions regulating

the amendment of pleadings are found, and entails, amongst others, that notice of such

amendment must first be given to the opponent and that the opponent must be given the

opportunity to object to the amendment. It is customary to tender costs in the notice of

intention to amend and the purpose is to compensate the opponent for costs occasioned by

such amendment. However, such costs do not necessarily compensate for all prejudice

suffered, and in such event the court will not grant the amendment. See study unit 10.4 and

24.2.

QUESTION 10

The statement which is the closest to correct: (1)

Rule 29(12) authorises the court to recall any witness for further examination on its own

motion or on application by either party and at any time before judgment, but does not provide

for the court of its own motion to call any new witness to testify. This has been confirmed in

Rowe v Assistant Magistrate, Pretoria 1925 TPD 361. See study unit 26.2.

Option (2) is incorrect. The reply is the final pleading that may be delivered by the parties

during the exchange of pleadings in the course of an action in the magistrate’s court. Rule

21(4) of the magistrate’s court rules provide that pleadings will be deemed to be closed upon

expiry of the period allowed for reply. See study unit 23.5. 

Option (3) is incorrect because

section 13(2)(b) of the High Court Act, 1959 expressly forbids such a single judge to sit on the

full bench hearing the appeal. See study unit 32.3.2. 

Option (4) is incorrect because the effect

of such an order is to place the parties in the same position as if the action has never been

brought. The result is that the plaintiff may again take out a summons and sue on the identical

cause of action. The reason is that, on the evidence placed before it, the court could not give

judgment in favour of either party and therefore the matter cannot be said to be res iudicata:

for this, the matter would have had to be decided by a judgment which was final and which

determined the rights of the parties. See study unit 27.
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QUESTION 1

Indicate the statement which is the closest to being correct.

(1) Application proceedings may be instituted by way of the ex parte application, the

“ordinary” application and the urgent application.

(2) If a party wishes to oppose an application, he or she must deliver a notice of

intention to defend within the dies induciae.

(3) A power of attorney essentially seeks to define the extent of an attorney’s mandate.

(4) Any indigent person may approach the registrar of his or her local High Court for

free legal services in terms of Rule 40 of the Uniform Rules of Court.

QUESTION 2

Indicate the statement which is the closest to being correct.

(1) The essential difference between substituted service and edictal citation lies in the

fact that in the case of substituted service it is unknown exactly where within a

specific court’s area of jurisdiction a defendant finds himself, whereas in the case of

edictal citation it is unknown exactly where within the borders of the Republic a

defendant finds himself.

(2) Service ensures that the legal maxim audi alteram partem is adhered to.

(3) Persons with no legal capacity (such as minors and those under curatorship) cannot

act as litigants in the High Court.

(4) The three sets of affidavits which are usually exchanged between the parties in

application proceedings are the supporting affidavit, the answering affidavit and the

replication.

QUESTION 3

The following are all examples of a “debt or liquidated demand”:

Indicate the statement which is the closest to correct:

(1) a claim for the delivery of ten selected and marked bulls;

(2) payment of an amount, being the apparent value of a piece of land;

(3) a claim for payment for future maintenance;

(4) a claim for a divorce order.
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QUESTION 4

A issues a combined summons against B in which A claims damages from B. During the course of the litigation process the following circumstances occur:

Indicate the statement which is the closest to correct:

(1) A avers in the particulars of claim that breach of contract occurred on 1 February “2080”, instead of “2008”. B notices this error and applies for the amendment of the particulars of claim.

Option (1) is incorrect. Although an application to amend is the appropriate action in these circumstances, a party may amend only his or her own pleading – in this instance B, the defendant, will not be able to apply for an amendment, and it will be up to the plaintiff to use this remedy when he or she becomes aware of the error. See study unit 10.4.4. 

(2) B wishes to defend the matter and delivers his plea on the merits.

Option (2) is incorrect because a party wishing to indicate his or her intention to oppose a matter must do so by delivering a notice of intention to defend. Failure to do so timeously exposes such a party to default judgment. A plea on the merits sets out the defendant’s defence but can follow only once the defendant has entered an appearance. See study unit 9.2 and 9.3 in this regard.

(3) A is of the opinion that B does not have a bona fide claim and that he entered an appearance simply to delay the action. Consequently A applies for summary judgment.

Option (3) is incorrect because the given facts indicate that we are dealing with an unliquidated claim (damages), while the types of claim that give rise to an application for summary judgment (as set out in Uniform Rule 32) are all examples of claims which fall within the definition of a “debt or liquidated demand”. In other words, one cannot apply for summary

judgment if the claim is unliquidated. See study unit 12.4.1.

(4) B is of the opinion that A’s claim has prescribed and therefore he objects to A’s summons by delivering a special plea.

The statement which is closest to correct: (4)

A special plea is a means of raising an objection against facts which do not appear in a particular pleading (in this case the particulars of claim). 

Obviously no averment that the claim has prescribed will appear in the plaintiff’s summons. Therefore, if the defendant is of the opinion that the claim against him or her has prescribed, it will be raised in a special plea.
Prescription is an example of a plea in abatement which, if the objection is upheld, will destroy the action. See study unit 10.6
QUESTION 4

.

QUESTION 5

Indicate the statement which is the closest to correct:

(1) A party who fails to timeously deliver her notice of intention to defend, is

automatically barred.

(2) A party who fails to timeously deliver her declaration and who despite having

received a notice of bar, persists in such failure, is in default as well as barred.

(3) To enable a defendant to deliver her plea on the merits, she can request further

particulars from the plaintiff in terms of Rule 21(2) of the Uniform Rules of Court.

(4) The objective of the pretrial conference in terms of Rule 37 of the Uniform Rules of

Court is to facilitate a settlement between the parties.
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QUESTION 6

Indicate the statement which is the closest to correct:

(1) An offer to settle in terms of Rule 34 of the Uniform Rules of Court can be used in

both summons and application proceedings.

(2) A judgment can only be delivered at the end of the litigation process, in other words,

at the end of a trial, because the court is only competent to deliver a judgment after

hearing and properly considering the evidence.

(3) If a party intends instituting an action and a document which forms a vital part of the

claim is in the possession of a party who is to become the defendant in such an

action, the prospective plaintiff can require the prospective defendant to make

discovery thereof in terms of Rule 35 of the Uniform Rules of Court.

(4) Only viva voce evidence can be given by witnesses in open court.

QUESTION 7

Indicate the statement which is the closest to correct:

(1) As soon as a party closes his or her case, such a party forfeits any further

opportunity to present any new evidence which may come to the fore.

(2) If a debtor does not possess any assets and also does not have any income

against which execution can be levied, then execution can be levied against the

person of the debtor. This process is known as civil imprisonment.

(3) Final interdicts can be sought by way of notice of motion as well as by way of

action.

(4) A creditor who fears that a debtor is about to leave the country before

performing the judgment of the court, can apply to court for an order of arrest

tanquam suspectus de fuga of the debtor.

QUESTION 8

Indicate the statement which is the closest to correct:

(1) In the magistrate’s court an application for summary judgment is an example of an

application for which a special form is prescribed.

(2) Two types of summonses are found in the magistrate’s court, namely the simple

summons and the provisional sentence summons.

(3) Payment into court in terms of rule 18 of the magistrates’ court rules and tender are

methods for settling any claim in the magistrate’s court.

(4) The request for further particulars in the magistrate’s court is intended only to

enable a party to draw up a plea on the merits.
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QUESTION 9

Indicate the statement which is the closest to correct:

(1) If a claim in the magistrate’s court is based on a liquid document, the plaintiff must

attach the original liquid document to the application for summary judgment.

(2) The grounds for raising an exception in the magistrate’s court are the same as

those in the High Court.

(3) If a court, after hearing evidence from both parties, is convinced that there is a

person who should be called as a witness because such a person possesses vital

information, the court may call such a person as a witness.

(4) The effect of an order for absolution from the instance is that the parties are placed

in the same position as if the case had never been brought.

QUESTION 10

Indicate the statement which is the closest to correct:

(1) A High Court derives the power to review the proceedings of quasi-judicial bodies

from the Supreme Court Act 59 of 1959.

(2) If a single judge from a particular division of the High Court heard a matter and an

appeal is lodged against his or her judgment, such a court is both the “court of first

instance” and the “court a quo”.

(3) The Constitutional Court is the highest court of appeal in respect of all civil matters.

(4) An appeal from a lower court is heard by a provincial division of the High Court in

terms of section 83 of the Magistrates’ Court Act 32 of 1944.
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QUESTION 1

The statement which is closest to correct: (3)

A power of attorney is a written document in which an agent is granted the authority to act on

behalf of his or her principal in a particular matter or in general. In litigation matters this means

that a person (the client) authorises an attorney in writing to institute or defend court

proceedings and to perform all necessary steps in that connection. The scope of this authority

depends on its specific terms, and a power of attorney must therefore be carefully

constructed. The person granting the power of attorney must sign it, and the power of attorney

must also be properly executed as required by Uniform Rule 7(4). See in general study unit

4.2.

Option (1) is incorrect, as an urgent application is simply a way in which an ordinary

application can be used (in other words, it is a related form) and is not one of the two forms of

the application procedure which can be used to institute proceedings. See study unit 2.1 and

2.2.3 in this regard. Option (2) is incorrect because in application proceedings a party delivers

a notice of intention to oppose. A notice of intention to defend is delivered only in summons

proceedings – see study unit 2.3.2 and 9.2 in this regard. Please note the terminology and use

it correctly. Option (4) is also incorrect. Uniform Rule 40 regulates in forma pauperis

proceedings. Rule 40(2)(a) clearly provides that a prospective litigant who wants to make use

of this form of assistance must qualify in terms of this Rule. It is clear from reading this Rule

that not every indigent person will qualify for assistance. See also study unit 4.5.

QUESTION 2

The statement which is closest to correct: (2)

It has been stated that one of the cornerstones of our legal system is that a person is entitled

to receive notice of any proceedings instituted against him or her. Notice in legal proceedings

is effected by the service of documents (whether process or pleadings) on him or her (and

also on any other interested party). Service enables such a person to protect his or her rights

and/or interests in an appropriate manner. It is therefore clear that the maxim audi alteram

partem obtains practical application through service. See study unit 5.2.

Option (1) is incorrect. The question that needs to be answered is whether the defendant is

within or outside the borders of the Republic. In the case of substituted service the defendant

is believed to be somewhere within the borders of the Republic, and the court is asked to give

directions as to how service is to be effected in circumstances that prevent the directions

contained in the rules of court from being complied with. Where a defendant is outside the

borders of the Republic, even if his or her exact address is known, edictal citation must be

used, as its use is prescribed by the rules of court. See study unit 5.3.2 and 5.3.3 respectively.

Option (3) is incorrect as persons without legal capacity can indeed act as litigants with the

necessary support. For example, minors can be assisted by their parents and natural

guardians, and persons under curatorships can be assisted by a curator ad litem or a curator

bonis. See study unit 4.1. Option (4) is incorrect because the replication is a pleading which is
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used during action proceedings. The correct third affidavit is of course the “replying affidavit”.

Again please note the proper use of technical terms. If you use them incorrectly in the

examination, you will be penalised. See study unit 2.3.2 and 9.4 respectively.

QUESTION 3

The statement which is closest to correct: (1)

In study unit 6.2.2 we discuss what is meant by the phrase “a debt or liquidated demand”. We

point out that it includes, inter alia, a claim for a fixed or definite thing and also the delivery of

property. The description of the ten bulls in the given facts, as well as the fact that their

delivery is sought, clearly falls within the meaning of the said phrase.

Option (2) is incorrect. Bearing in mind the meaning of the phrase referred to under (1) above,

you should realise that the “apparent” value of the piece of land does not fall within that

meaning – the value is not fixed, and whether it is easily ascertainable is a factual question

which can be ascertained only with reference to the prevailing circumstances. At this stage it

is a matter for speculation. Should one argue that it is indeed easily ascertainable, the answer

would be that this is not necessarily the case. Without some qualification attached to the

statement, this option is not more correct than statement (1) above (which is completely

correct).

Option (3) is incorrect because the maintenance must still be ascertained through evidence

and, furthermore, only once it becomes due and payable. It would of course have been a

different matter had the claim been for arrear maintenance. Option (4) is incorrect because

the nature of the claim is unliquidated (the status of the parties is affected by the order). See

also study unit 6.2.2 and 6.3.2.

QUESTION 4

The statement which is closest to correct: (4)

A special plea is a means of raising an objection against facts which do not appear in a

particular pleading (in this case the particulars of claim). Obviously no averment that the claim

has prescribed will appear in the plaintiff’s summons. Therefore, if the defendant is of the

opinion that the claim against him or her has prescribed, it will be raised in a special plea.

Prescription is an example of a plea in abatement which, if the objection is upheld, will destroy

the action. See study unit 10.6.

Option (1) is incorrect. Although an application to amend is the appropriate action in these

circumstances, a party may amend only his or her own pleading – in this instance B, the

defendant, will not be able to apply for an amendment, and it will be up to the plaintiff to use

this remedy when he or she becomes aware of the error. See study unit 10.4.4. 
Option (2) is incorrect because a party wishing to indicate his or her intention to oppose a matter must do so by delivering a notice of intention to defend. Failure to do so timeously exposes such a party to default judgment. A plea on the merits sets out the defendant’s defence but can follow only once the defendant has entered an appearance. See study unit 9.2 and 9.3 in this regard.

Option (3) is incorrect because the given facts indicate that we are dealing with an

unliquidated claim (damages), while the types of claim that give rise to an application for

summary judgment (as set out in Uniform Rule 32) are all examples of claims which fall within
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the definition of a “debt or liquidated demand”. In other words, one cannot apply for summary

judgment if the claim is unliquidated. See study unit 12.4.1.

QUESTION 5

The statement which is closest to correct: (2)

A declaration is a pleading other than a replication or one of the ensuing pleadings, and

therefore it is correct to first deliver a notice of bar. Should a party persist in his or her failure

to deliver the declaration, that party is in default in respect of the declaration and ipso facto

barred. See Uniform Rule 31, read with Rule 26, and study unit 12.3.2.3.

Option (1) is incorrect for an obvious reason: bar applies only to pleadings, and a notice of

intention to defend is not a pleading but a process. See study unit 8.1 for the difference

between a pleading and a process. A party who fails to enter an appearance is “in default”:

see study unit 12.3.2.1. Option (3) is incorrect because the Uniform Rules of Court do not

make provision for a request for further particulars for purposes of a plea on the merits. In the

magistrate’s court it is possible to request further particulars for purposes of pleading in terms

of rule 16 of the magistrate’s court rules -- see study unit 21.3 in this regard. Option (4) is

incorrect as the purpose of this conference is to shorten the trial and not settlement of the

action per se. However, if the parties reach a settlement of part of the matter (or even of the

matter as a whole), this could be seen as a side benefit because settlement is not the main

purpose of the conference, despite the fact that such a settlement may in effect contribute to a

shortening of the trial. See study unit 13.3.2 and Uniform Rule 37.

QUESTION 6

The statement which is closest to correct: (1)

Uniform Rule 43(14) provides that a “defendant” includes, inter alia, a respondent in

application proceedings. An offer to settle in terms of Rule 34 can therefore be used in both

application and action proceedings. See also study unit 11.2.1.

Option (2) is incorrect. On studying study unit 12 you would have realized that it is possible for

the court to give judgment even before the trial of a matter to bring the matter to a close. The

two most familiar pretrial judgments are default judgment and summary judgment. 
Option (3)

is also incorrect. In terms of Uniform Rule 35, a person who is a party to legal proceedings is

allowed to require any other party to such proceedings to make discovery of certain

documents and tape recordings. In this instance no proceedings have been instituted and so

there are no “parties” to any proceedings. Also note that discovery (with the exception of the

procedure set out in Rule 35(14)) cannot be requested before close of pleadings. See study

unit 13.3.3. Option (4) is incorrect because viva voce evidence is only one of the ways in

which evidence can be placed before court. Examples of other ways include by affidavit and

evidence on commission. See study unit 13.4.2 for a full discussion of this topic.
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QUESTION 7

The statement which is closest to correct: (3)

Although applications for final interdicts are usually made by way of action, they can also be

made by way of notice of motion, provided the facts are not in issue. See study unit 16.1.3.

Option (1) is incorrect. Although the general rule is that a party is not entitled to present further

evidence (except in rebuttal) after his or her case has been closed, the court has a discretion

to allow further evidence. Various principles have been formulated by the courts in this regard.

See study unit 14.1.2 for a full discussion of these principles. Option (2) is incorrect because

civil imprisonment was abolished in 1977, and so a judgment cannot be enforced in these

circumstances. See study unit 15.2.2. Option (4) is incorrect since the purpose of an order for

arrest suspectus de fuga is to keep a debtor within the jurisdiction area of a court until

judgment is given, and therefore it remains in force only until judgment is given. This

procedure does not ensure compliance with the judgment but is simply an arrest to abide by

the judgment. See study unit 16.3.1.

QUESTION 8

The statement which is closest to correct: (1)

Rule 14 of the magistrate’s court rules prescribes the procedure for summary judgment and

contains provisions regarding the form of the documents. See study unit 20.1 for a discussion

of the summary judgment procedure.

Option (2) is partly incorrect, since the magistrate’s court does not use a “simple” summons: a

summons is simply referred to as a summons. However, the statement is correct to the extent

that it indicates that apart from a summons, a provisional sentence summons is also used.

See study unit 18.3 and 20.2. Option (3) is incorrect because payment into court and tender

are not available in respect of any claim but in respect only of claims sounding in money. See

study unit 19.6. Option (4) is incorrect, since this request was designed to enable a party to

take the next step in the proceedings without being prejudiced. A request can be made after a

notice of intention to defend, a plea on the merits or a counterclaim. Clearly the purpose of

such a request is not “only” to enable a party to enter a plea. See study unit 21.3.

QUESTION 9

The statement which is closest to correct: (4)

Absolution of the instance is one of the judgments that a court can give after hearing

evidence, and it is considered either at the end of the plaintiff’s case or at the end of the

defendant’s case. It is important to note that an order for absolution can never be granted if

the onus rests on the defendant, irrespective of whether it is requested at the end of the

plaintiff’s or the defendant’s case. When a court has to make a decision regarding such an

order, the test applied is normally whether the plaintiff has established a prima facie case. If

an order for absolution is given, the effect is that the parties are placed in exactly the same

position as before the action was instituted. The plaintiff can then, of course, again institute

action. See study unit 27.1.
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Option (1) is incorrect since rule 14(2)(b) of the magistrate’s court rules specifically provides

that a copy of the liquid document must be attached to the application. The original must,

however, be available in court when the application is heard. See study unit 20.1.2 and rule

14. Option (2) is incorrect, as the grounds for an exception in the magistrate’s court are more

extensive (five as opposed to the two in the High Court): see study unit 21.4 and 10.5

respectively. Option (3) is incorrect as the court does not have the power mero motu to call a

new witness, but it may recall any witness that has already testified for further evidence. This

principle applies in both the High Court and the magistrate’s court. See also study unit 26.2

and the Rowe case referred to in this study unit. (You will recall that in Module 1 we discussed

the principle of party presentation as one of the characteristics of the adversarial system, as

well as the role of the court in such system. The principle under discussion is easily

understood if considered against this backdrop.)

QUESTION 10

The statement which is closest to correct: (2)

The court of first instance is the court which hears the matter for the first time, and the court a

quo is the court against whose decision an appeal is noted. See study unit 32.1.1.

Option (1) is incorrect because the High Court has inherent jurisdiction to review the

proceedings of such bodies – see study unit 31.2.2. 
Option (3) is incorrect because the

Supreme Court of Appeal is the highest court in respect of all civil matters (i.e. nonconstitutional

matters). The Constitutional Court is the highest court in respect of constitutional

matters. (You are again reminded of the discussion on the jurisdiction of the various courts in

Module 1.) See also study unit 32.4.3.2. 
Option (4) is incorrect because some local divisions

of the High Court may hear appeals (for example, the Witwatersrand Local Division).

Therefore it is not correct that only provincial divisions may hear appeals as implied by the

statement. See section 83(1) of the Magistrates’ Courts Act of 1944.
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QUESTION 1

Indicate the statement which is the closest to being correct.

(1) The audi alteram partem maxim, applied to the field of civil procedure, implies that

each person is entitled to be heard before an order or judgment is granted against

him or her. For this reason an order or a judgment can only be given in open court

and not in chambers.

(2) Application proceedings may not be used should a dispute of fact arise between

parties and the form of proceedings are neither prescribed, nor compulsory.

(3) In accordance with the audi alteram partem principle a rule nisi ensures the

protection of the rights of a person which can be affected by an order.

(4) The effect of a third party notice is that a party is voluntarily joined in an action.

QUESTION 2

Indicate the statement which is the closest to being correct.

(1) If a dispute arises over whether a summons was served on a particular party, such

dispute can be resolved by referring to the return of service of the sheriff.

(2) Leaving a copy of a summons at the defendant’s place of employment does not fulfil

the stated requirements for ordinary service.

(3) A combined summons is a unique document in the sense that the summons and the

declaration are inextricably linked.

(4) A notice of intention to defend is the first pleading which is exchanged between

parties after service of the summons on the defendant.

QUESTION 3

X hands over a cheque to Y as payment in terms of a contract. The bank returns the

cheque to Y, marked “refer to drawer”. Y now wishes to institute action against X because

of this. Y can institute the action in the following manner:

Indicate the statement which is the closest to correct.

(1) By using only the provisional sentence summons;

(2) By using only the simple summons;

(3) By using the summary judgment procedure;

(4) By using either the provisional sentence summons or the simple summons.
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QUESTION 4

The plaintiff, A, claims payment from B in the amount of R500 000 in terms of an agreement in respect of which the defendant, B, would be liable for such payment should Z fail to pay this amount. The plaintiff does not aver in the particulars of claim that Z failed

to pay the amount. The defendant may respond to this defect in the pleading in the

following manner:

Indicate the statement which is the closest to correct.

(1) The defendant can apply for the setting aside of the pleading as an irregular

proceeding in terms of Rule 30 of the Uniform Rules of Court;

(2) The defendant can deliver a special plea;

(3) The defendant can raise an exception;

(4) The defendant can apply for an amendment.

QUESTION 4

The statement which is closest to correct: (4)

A special plea is a means of raising an objection against facts which do not appear in a

particular pleading (in this case the particulars of claim). Obviously no averment that the claim

has prescribed will appear in the plaintiff’s summons. Therefore, if the defendant is of the

opinion that the claim against him or her has prescribed, it will be raised in a special plea.

Prescription is an example of a plea in abatement which, if the objection is upheld, will destroy

the action. See study unit 10.6.

Option (1) is incorrect. Although an application to amend is the appropriate action in these

circumstances, a party may amend only his or her own pleading – in this instance B, the

defendant, will not be able to apply for an amendment, and it will be up to the plaintiff to use

this remedy when he or she becomes aware of the error. See study unit 10.4.4. Option (2) is

incorrect because a party wishing to indicate his or her intention to oppose a matter must do

so by delivering a notice of intention to defend. Failure to do so timeously exposes such a

party to default judgment. A plea on the merits sets out the defendant’s defence but can follow

only once the defendant has entered an appearance. See study unit 9.2 and 9.3 in this regard.

Option (3) is incorrect because the given facts indicate that we are dealing with an

unliquidated claim (damages), while the types of claim that give rise to an application for

summary judgment (as set out in Uniform Rule 32) are all examples of claims which fall within

4

the definition of a “debt or liquidated demand”. In other words, one cannot apply for summary

judgment if the claim is unliquidated. See study unit 12.4.1.

QUESTION 5

Indicate the statement which is the closest to correct.

(1) It is customary for the successful party to be awarded litigation costs on the attorneyand-

client-scale.

(2) Expert evidence cannot be presented to court at will by the parties to an action.

(3) The mandamenten van spolie is an example of a mandatory interdict.

(4) If the activities of a night club which is situated within a residential area lead to a

disturbance, action can be taken against the owners of the club by applying for an

order for perpetual silence.

QUESTION 6

Indicate the statement which is the closest to correct.

(1) The automatic rent interdict is a separate type of summons used in the

magistrate’s court.

(2) In the magistrate’s court it is unnecessary for a plaintiff to aver in a summons that a

particular court has jurisdiction to hear a particular matter.

(3) A defendant can require security for costs from the plaintiff if the plaintiff is a close

corporation.

(4) The grounds on which one can apply for striking out in the magistrate’s court are

essentially the same as those that apply in the High Court.
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QUESTION 7

Indicate the statement which is the closest to correct.

(1) If a defendant realises that an error has occurred in his notice of intention to defend,

he can rectify such error in terms of section 111(1) of the Magistrates’ Court Act,

1944 and rule 55A of the magistrate’s court rules.

(2) The court in the magistrate’s court is competent to decide to subpoena a person as a

witness if the court feels that such a witness would be able to contribute towards

settling the action.

(3) The discovery of documents in the magistrate’s court is important because it allows a

litigant to properly prepare his or her case for trial.

(4) The effect of an order for absolution of the instance is that the parties are placed in

the same position as if the case had never been brought.

QUESTION 8

Indicate the statement which is the closest to correct.

(1) A cost order de bonis propriis is granted if a party to the action has been guilty of bad

behaviour in conducting the action.

(2) One of the items of property exempt from execution in terms of section 67 of the

Magistrates’ Court Act, 1944 is “professional books, documents or instruments

necessarily used by the debtor” in his or her profession, in so far as the value of

these items does not exceed R2 000.

(3) Variation of judgment in both the magistrate’s court and the High Court is sought by

way of application procedure.

(4) The term “review” is only used when the proceedings of magistrates’ courts are

reconsidered by the High Court.

QUESTION 9

Indicate the statement which is the closest to correct.

(1) The review of the proceedings and the decisions of quasi-judicial bodies takes place

in terms of both the common law and legislation.

(2) The review of the proceedings of a lower court takes place by way of an ordinary,

opposed application and corresponds in all respects with ordinary, opposed

application proceedings.

(3) If review proceedings are successful, the High Court which reviewed the

proceedings will always refer the matter back to the particular body for a decision

according to the correct procedure.

(4) Both appeal and review must take place within a reasonable time.
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QUESTION 10

Indicate the statement which is the closest to correct.

(1) Section 83 of the Magistrates’ Court Act, 1944 provides, inter alia, that an appeal in

the magistrate’s court may be brought against an order which has the effect of a final

judgment, for example the granting of a summary judgment.

(2) In the High Court the noting of an appeal suspends the execution of the

judgment, provided that the party in whose favour such an order was granted,

provides security de restituendo.

(3) If a party in a civil action is dissatisfied with the judgment of the Supreme Court of

Appeal, such party can still appeal to the Constitutional Court.

(4) A full bench of a provincial division of the High Court which hears an appeal against

the judgment of a single judge, consists of three judges.
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QUESTION 1

Indicate the statement which is the closest to being correct.

(1) The supporting affidavit is the equivalent of a pleading in summons proceedings.

Consequently its contents can, as in the case of a pleading, be amended in the event

of a factual error.

(2) Summons proceedings are instituted by way of either the illiquid or the liquid summons.

(3) If a pedestrian sustains bodily injuries as a result of a collision between two vehicles

but does not know which of the drivers was negligent, he or she may join both drivers

as defendants.

(4) In accordance with the audi alteram partem maxim, and in order to notify defendants

of proceedings instituted against them, notices of motion and summons must be

served on the defendants personally.

QUESTION 2

Indicate the statement which is the closest to being correct .

(1) The term “combined summons” bears reference to the distinctive composition of this

particular summons, namely that it combines in one document the summons and the

declaration.

(2) A contract of suretyship, in terms of which the surety undertakes to pay an unspecified

amount if the debtor fails to do so, is an example of a liquid document, and any action

that may arise from it may therefore be instituted by way of a provisional sentence

summons.

(3) The fact that after the granting of sentence in provisional sentence proceedings a

plaintiff may proceed to enforce the judgment only after providing security de

restituendo means that a defendant’s interests are protected.

(4) A specific loan amount that is repayable at an interest rate of “prime plus 2%” is an

example of a “debt or liquidated demand”.

QUESTION 3

Indicate the statement which is the closest to being correct.

(1) The basic rule for the drafting of pleadings is that the material facts upon which the

claim or defence is based must be fully pleaded. Evidence is therefore also pleaded.

(2) A notice of intention to defend is the first pleading delivered by a defendant who wishes

to defend an action.

(3) Whether an action is instituted by way of a combined or a simple summons, the

prescribed dies induciae for the delivery of a plea (with or without a counterclaim) is the

same.

(4) In the High Court, pleadings are deemed to be closed as soon as the plaintiff has

delivered a replication.

QUESTION 4

Indicate the statement which is the closest to being correct.

C issues a simple summons against D in which he claims D’s ejection because of D’s

allegedly being six months in arrears with his rent. On receipt of the summons, D may react

in one of the following ways:

(1) He may deliver a special plea in which he disputes the jurisdiction of the court.

(2) He may note an exception on the ground that the claim is vague and embarrassing.
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(3) He may deliver a plea on the merits in which he fully discloses his defence.

(4) He may apply for the summary dismissal of C’s action, since he (D) vacated the

premises concerned six months after terminating the lease in a proper manner.

QUESTION 5

Indicate the statement which is the closest to being correct.

The question of bar is raised in the following circumstances:

(1) the defendant does not timeously give notice of his intention to defend

(2) a party fails to appear at the trial

(3) a party fails to timeously deliver a replication

(4) a party fails to timeously request further particulars for the purposes of trial.

QUESTION 6

Indicate the statement which is the closest to being correct.

(1) In terms of Rule 35 of the Uniform Rules of Court, a party may lawfully refuse to

disclose correspondence exchanged “without prejudice”.

(2) It is an accepted rule that an offer to settle in terms of Rule 34 and a tender may not

by disclosed in court before judgment has been given.

(3) Failure by an advocate to sign the particulars of claim causes the document to be

defective and enables the defendant to use the remedy known as the “special plea”

with which to rectify the defect.

(4) The amendment procedure is used only to correct errors in pleadings and may not,

for instance, be used to extend the relief claimed.

QUESTION 7

Indicate the statement which is the closest to being correct.

In the High Courts the position is as follows:

(1) pleadings are deemed to be closed only after the plaintiff has filed his or her replication

(2) in reply to a defendant’s counterclaim, a defendant in reconvention may file a

replication in reconvention 

(3) an exception may be lodged only against a declaration or particulars of claim.

Option (3) is incorrect because an exception can also be raised against a plea on the merits.

Furthermore, an exception is raised on the basis of a defect which appears ex facie a pleading

– see Rule 23 as well as study unit 10.5.

(4) it is possible to inspect a clearly specified document or tape recording in a party’s

possession and relating to a reasonably anticipated issue in the action before the close

of pleadings.
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QUESTION 8

Indicate the statement which is the closest to being correct.

(1) In the magistrate’s court, unlike the High Court, three types of applications may be

distinguished where a respondent is cited.

(2) One of the consequences of issuing a summons is that it interrupts prescription.

(3) Summonses may be amended at any time before the defendant enters an appearance

to defend and by having the clerk of the court initial them.

(4) A summons lapses if it is not served within three years after issue, or if it is issued but

not further steps are taken within three years after that.

QUESTION 9

Indicate the statement which is the closest to being correct.

(1) A subpoena duces tecum compels a witness to present himself at a civil trial.

(2) In principle, no book or document that has not been disclosed may be used for any

purpose during the trial by the party in whose possession or under whose control it is.

(3) In the magistrate’s court absolution from the instance will be considered only at the end

of the plaintiff’s case, because the plaintiff must discharge his or her onus of proof.

(4) Banknotes do not form part os movable property that may be attached for purposes of

execution in terms of section 68 of the Magistrates’ Courts Act 32 of 1944.

QUESTION 10

Indicate the statement which is the closest to being correct.

(1) In terms of Rule 42 of the Uniform Rules of Court, any variation of judgment sought

under this rule must be done by way of the action procedure.

(2) Although the noting of an appeal against a decision of the High Court automatically

suspends the execution of the judgment pending the outcome of the appeal, the party

in whose favour judgment was given may approach the court that granted the original

order for an order allowing execution.

(3) In terms of section 13(2)(a) of the Supreme Court Act 59 of 1959, a court hearing an

appeal from a lower court may consist of only one judge.

(4) In terms of section 20(2)(a) of the Supreme Court Act 59 of 1959, a person has a right

of appeal to the Supreme Court of Appeal against the judgment of a single judge.
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VRAAG 1

Naaste aan korrekte antwoord: (3)

Die feitestel word natuurlik gedek deur die bepalings van Reël 10(3) van die Eenvormige

Hofreëls. Hierdie reël maak daarvoor voorsiening dat verweerders, hetsy gesamentlik,

gesamentlik en afsonderlik, afsonderlik of in die alternatief, gevoeg kan word indien die

geskilpunt afhang van die beslissing van wesenlik dieselfde regs- of feitevraag. Hierdie Reël

verhoed dat gedinge onnodig ingestel word soos wat tipies in hierdie geval kan plaasvind

indien dit later sou blyk dat die verkeerde verweerder gedagvaar is. Sien studie-eenheid

4.3.2.2.

Opsie (1) is foutief. Hoewel die inhoud van die stawende beëdigde verklaring ooreenkomste

toon met ‘n pleitstuk in dagvaardingverrigtinge, verteenwoordig die inhoud getuienis wat

onder eed afgelê is en in geskrewe vorm voor die hof geplaas is. ‘n Wysiging van ‘n

eedsverklaring sou neerkom op ‘n wysiging van getuienis wat onder eed afgelê is en kan

uiteraard nie toegelaat word bloot deur ‘n kennisgewing ingevolge Reël 28 (soos in die geval

van ‘n pleitstuk) nie. Opsie (2) is foutief, want tegnies bestaan daar nie ‘n illikwiede

dagvaarding nie: daar word wel verwys na die illikwiede dagvaardingsprosedure (in

teenstelling met die likwiede dagvaardingsprosedure). “Illikwied” en “likwied” is nie

benamings vir verskillende tipes dagvaardings nie, maar verwys bloot na die twee kategorieë

dagvaardingprosedures. In hierdie verband verwys ons u na die skematiese voorstelling in

studie-eenheid 3.2. Maak seker dat u die terminologie in hierdie vak akkuraat gebruik want u

word in die eksamen gepenaliseer indien u dit verkeerd gebruik. Opsie (4) is natuurlik ook

foutief, want hoewel persoonlike betekening van stukke sover moontlik persoonlik moet

geskied, is dit nie in alle gevalle verpligtend nie, en kan stukke op ‘n verskeidenheid van

wyses beteken word indien persoonlike betekening nie moontlik is nie: sien studie-eenheid

5.3.

VRAAG 2

Naaste aan korrekte antwoord: (3)

Sekerheidstelling de restituendo is die sekuriteit wat die eiser verskaf vir die teruggawe van

die geld wat hy ooreenkomstig die vonnis van die verweerder ontvang het, ingeval die

verweerder tot die hoofgeding toetree en sou slaag. Sien studie-eenheid 7.3 en

aktiwiteitsvraag (3) aan die einde van studie-eenheid 7.

Hoewel die gekombineerde dagvaarding wel eiesoortig is in die sin dat dit saamgestel is uit ‘n

proses- en ‘n pleitstuk wat onlosmaaklik verbind is, staan die pleitstukgedeelte nie bekend as

die deklarasie nie, maar as die besonderhede van vordering. Sien studie-eenheid 6.3.3. Om

hierdie rede is opsie (1) foutief. Opsie (2) is ook foutief. ‘n Borg is slegs aanspreeklik om te

betaal indien die skuldenaar versuim om te betaal en by ‘n likwiede dokument mag slegs

betaling afhanklik wees van ‘n eenvoudige voorwaarde (bv betaling sal geskied indien

skriftelik daartoe aangemaan), en nie aanspreeklikheid nie. Sien studie-eenheid 7.2.2.1 vir ‘n

omskrywing van ‘n likwiede dokument. Opsie (4) is foutief, aangesien ‘n skuld of gelikwideerde

vordering/eis onder andere beskryf kan word as een wat “seker en vasstaande” is en maklik

vasstelbaar is deur middel van ‘n eenvoudige rekenkundige berekening. In hierdie geval is dit
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nie so nie, aangesien getuienis aangebied sal moet word van presies wat die prima

uitleenkoers van handelsbanke was van tyd tot tyd oor die betrokke leningstydperk en op

grond daarvan sal die berekeninge gedoen word (wat ook nie noodwendig “eenvoudig” is soos

voorsien in die omskrywing nie).

VRAAG 3

Naaste aan korrekte antwoord: (3)

Ingevolge die bepalings van Reël 22(1) van die Eenvormige Hofreëls is dit duidelik dat die

dies induciae in beide gevalle 20 dae is. U sou spesifiek hierdie Reël moes nagegaan het om

die antwoord te kry. Sien in die algemeen ook studie-eenheid 9.3.

Opsie (1) is foutief. Hoewel dit korrek is dat feite (in teenstelling met die reg) gepleit moet

word, beteken dit nie dat getuienis gepleit word nie. Die feite wat gepleit word, verwys na die

wesentlike feite waarop ‘n party steun om sy of haar eis of verweer daar te stel. Enige ander

feite sou irrelevant wees en soos u weet, kan irrelevante feite deurgehaal word indien die

teenparty daarom aansoek doen. Die feite moet van so ‘n aard wees dat dit die teenparty in

staat stel om daarop te kan antwoord. Tydens die verhoor sal die hof, na oorweging van die

feite, besluit of die feite sodanig bewys is dat dit tot ‘n bepaalde regsgevolgtrekking lei. Sien

studie-eenheid 8.3, saamgelees met studie-eenheid 8.2. Opsie (2) is natuurlik foutief omdat ‘n

kennisgewing van voorneme om te verdedig ‘n prosesstuk, en nie ‘n pleitstuk, is nie. Sien

studie-eenheid 8.1. Opsie (4) is foutief om die volgende redes: Reël 25(5) voorsiening maak

vir die wisseling van verdere pleitstukke en die vraag is ook of ‘n repliek in ‘n bepaalde geval

nodig is of nie. Indien nie, word pleitstukke as gesluit beskou eers wanneer die laaste dag vir

die indiening van die repliek verstryk het (Reël 25(2) en 29(b)).

VRAAG 4

Naaste aan korrekte antwoord: (4)

Aangesien die kontrak behoorlik beëindig is en die verweerder reeds ses maande tevore die

perseel ontruim het, is daar duidelik geen regsgrond vir die aksie nie. Die eiser se aksie kom

kwelsugtig voor en dus sou summiere afwysing ‘n goedkoop en vinnige manier wees om van

die aksie ontslae te raak: sien studie-eenheid 12.4.6.

Opsie (1) is foutief omdat ‘n spesiale verweerskrif eers op ‘n later stadium van die

litigasieproses afgelewer kan word en in elk geval nie voordat ‘n kennisgewing van voorneme

om te verdedig afgelewer is nie: sien studie-eenheid 10.6. Opsie (2) is foutief omdat die

bepaalde grond vir ‘n eksepsie in hierdie geval sou wees dat die dagvaarding geen eisoorsaak

openbaar nie. Ook in hierdie geval sou die eksepsie eers opgewerp kon word nadat

verskyning aangeteken is, en nie by ontvangs van die dagvaarding nie. Sien studie-eenheid

10.5. Opsie (3) is foutief omdat ‘n verweerskrif op die meriete op ‘n later stadium van die

litigasieverrigtinge afgelewer word, sou die verrigtinge so ver vorder. By ontvangs van die

dagvaarding moet ‘n verweerder, indien hy of sy die aksie wil teenstaan, allereers ‘n

kennisgewing van voorneme om te verdedig aflewer om te verhoed dat vonnis by verstek

teen hom of haar geneem word. ‘n Verweerskrif sal eers hierna ter sprake kom. Sien studieeenheid

9.2 en 12.3.2.1.
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VRAAG 5

Naaste aan korrekte antwoord: (3)

Reël 26 se bewoording is baie duidelik: indien ‘n party versuim om binne die voorgeskrewe

dies induciae ‘n replikasie of daaropvolgende pleitstukke af te lewer, dan is daardie party

outomaties onder belet. Dit beteken dat so ‘n party nie eers aangemaan hoef te word nie en

dat die teenparty onmiddellik kan oorgaan tot die volgende prosessuele stap. Sien studieeenheid

12.3.1 vir ‘n bespreking van belet.

Opsie (1) is foutief aangesien ‘n verweerder wat nie betyds verskyning aanteken nie, hom- of

haarself blootstel aan ‘n aansoek om vonnis by verstek: sien studie-eenheid 12.3.2.1 en Reël

31. Hierbenewens val ‘n kennisgewing van voorneme om te verdedig nie binne die bepalings

van Reël 26 nie, aangesien dit ‘n prosesstuk is. Opsie (2) is foutief aangesien belet nie op

hierdie stadium ter sprake kan wees nie: pleitstukke is reeds gewissel en is trouens reeds

gesluit. Sien studie-eenheid 12.3.2.4 asook Reël 39(1) en 39(3). Aangesien die versoek om

verdere besonderhede vir die verhoor en die daaropvolgende antwoord nie deel van die

pleitstukke vorm nie, is belet ook nie hier ter sprake nie, en gevolglik is opsie (4) ook foutief.

Vir ‘n bespreking van hierdie versoek, sien studie-eenheid 13.3.1

VRAAG 6

Naaste aan korrekte antwoord: (1)

‘n Party mag natuurlik weier om ‘n dokument bloot te lê indien hy of sy aanspraak maak op ‘n

privilegie ten aansien van die inhoud van die dokument op die een of ander grond. Die rede

waarom “sonder benadeling van regte”-korrespondensie aldus uitgesluit word van

blootlegging, is geleë in openbare beleid: partye tot ‘n dispuut word aangemoedig om litigasie

te vermy en ‘n oplossing van die dispuut te probeer bewerkstellig deur volledige en

openhartige onderlinge besprekings sonder die vrees dat enige erkennings wat gemaak word

gedurende sulke besprekings teen hulle gebruik sal word in daaropvolgende litigasie, sou

onderhandelings misluk. Sien verder studie-eenheid 13.3.3.

Opsie (2) is foutief aangesien die stelling sowel korrekte as foutiewe stellings bevat. Die

tweede deel van die stelling verwys na gemeenregtelike tender en hierdie deel van die stelling

is foutief want dit is ‘n vereiste dat gemeenregtelike tender gepleit moet word. Die eerste deel

van die stelling is korrek, want dit is wel so dat ‘n aanbod of tender ingevolge Reël 34 nie voor

uitspraak aan die hof geopenbaar mag word nie: sien die bepalings van Reël 34(10). Die

bestaan van so ‘n aanbod mag egter na uitspraak geopenbaar word, aangesien dit dan in

aanmerking geneem word vir doeleindes van die maak van ‘n gepaste kostebevel. Sien ook

studie-eenheid 11.2 en 11.3 asook Reël 34 (11). Opsie (3) is ook foutief. ‘n Spesiale

verweerskrif word gebruik om ‘n defek wat nie ex facie die betrokke pleitstuk blyk nie, aan te

spreek. Die versuim om ‘n pleitstuk te onderteken blyk duidelik ex facie sodanige stuk. Reël

18(1) vereis uitdruklik dat ‘n pleitstuk deur sowel ‘n advokaat as ‘n prokureur onderteken moet

word. Die versuim om die stuk aldus te onderteken kom dus neer op ‘n onreëlmatige verrigting

en die korrekte remedie wat gevolg moet word sou dus wees om aansoek te doen om die

tersydestelling van die onreëlmatige verrigting. Sien studie-eenheid 10.7. Opsie (4) is foutief

aangesien die wysigingsprosedure nie beperk is tot foute wat in pleitstukke voorkom nie. Sien

studie-eenheid 10.4 in hierdie verband.
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VRAAG 7

Naaste aan korrekte antwoord: (4)

Hierdie geval word spesifiek deur Reël 35(14) gereël – sien studie-eenheid 10.2. Let daarop

dat insae nie ten aansien van enige dokument of bandopname kan geskied nie. Insae in

hierdie geval is nadat verskyning aangeteken is en is vir doeleindes van pleit.

Opsie (1) is foutief aangesien Reël 29 vier spesifieke gevalle aandui wanneer pleitstukke geag

gesluit te wees. U sou hierdie vraag kon beantwoord het indien u na hierdie betrokke Reël

nageslaan het. Let ook daarop dat dit deel vorm van een van die aktiwiteitsvrae aan die einde

van studie-eenheid 9. Sien in die algemeen studie-eenheid 9.4. Opsie (2) is foutief. Sodra

daar ‘n teeneis ingestel is, is daar sprake van ‘n eis in rekonvensie en die partybenamings

verskyn in omgekeerde orde. Dus: ‘n verweerder in rekonvensie is die eiser in konvensie. Die

verweerder in rekonvensie moet uiteraard op die teeneis reageer op dieselfde wyse as wat die

verweerder in konvensie sou reageer op die eis, naamlik by wyse van ‘n verweerskrif. In

hierdie geval sal dit egter ‘n verweerskrif in rekonvensie genoem word. ‘n Replikasie word

slegs afgelewer indien daar nuwe feite in die verweerskrif geopper word waarop geantwoord

moet word. Sien studie-eenheid 9.3 en 9.4 in hierdie verband. Opsie 3 is foutief aangesien ‘n

eksepsie ook teen ‘n verweerskrif opgewerp kan word. Hierbenewens word ‘n eksepsie juis

opgewerp teen ‘n gebrek wat ex facie ‘n pleitstuk blyk, en dus is die tweede deel van die

stelling ook foutief. Sien Reël 23 asook studie-eenheid 10.5.

VRAAG 8

Naaste aan korrekte antwoord : (1)

Hierdie drie tipes aansoeke word in studie-eenheid 17.3.1 gelys en die vraag verg geen

verdere kommentaar nie.

Opsie (2) is foutief. Die blote uitreiking van ‘n dagvaarding stuit nie verjaring nie – wel die

betekening daarvan. In teenstelling hiermee dui die uitreiking van ‘n dagvaarding aan wanneer

‘n aksie ingestel word. Sien verder studie-eenheid 18.5. Opsie (3) is foutief aangesien

wysigings slegs te eniger tyd voor betekening aangebring kan word (mits die klerk van die

hof daarby parafeer). Na betekening moet die prosedure neergelê in reël 55A gevolg word.

Sien verder studie-eenheid 18.7. Opsie (4) is foutief aangesien reël 10 bepaal dat die

betrokke tydperk twaalf maande, en nie drie jaar, is nie. Sien studie-eenheid 18.8 vir ‘n

bespreking van hierdie reël.

VRAAG 9

Naaste aan korrekte antwoord : (2)

Hierdie stelling word vervat in die bepalings van Reël 23(2) en u sou die korrekte antwoord

gevind het indien u hierdie reël geraadpleeg het. Die rede vir hierdie bepaling is om te

verhoed dat ‘n teenparty onverhoeds by die verhoor betrap word en om so ‘n party die

geleentheid te gee om behoorlik vir verhoor voor te berei. Sien studie-eenheid 25.3.

Opsie (1) is foutief: ‘n getuiedagvaarding dwing die teenwoordigheid af van ‘n getuie by die

verhoor. ‘n Dagvaarding duces tecum daarenteen gelas ‘n getuie om boeke en/of dokumente

by die verhoor beskikbaar te stel. Sien studie-eenheid 25.6. Opsie (3) is foutief aangesien
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absolusie van die instansie ook aan die einde van die verweerder se saak ter sprake kan kom:

sien in hierdie verband studie-eenheid 27.2 en 27.3. Opsie (4) is foutief aangesien artikel

68(1) van die Wet op Landdroshowe 32 van 1944 uitdruklik bepaal dat daar op geld en

banknote beslag gelê kan word. Weer eens sou u tot hierdie slotsom gekom het indien u die

betrokke artikel gelees het. Sien in die algemeen studie-eenheid 29.1.3 asook vraag 1 van die

aktiwiteitsvrae aan die einde van studie-eenheid 29.

VRAAG 10

Naaste aan korrekte antwoord: (2)

Let daarop dat dit slegs hierdie hof bevoeg is om toestemming vir tenuitvoerlegging te gee.

Tenuitvoerlegging is natuurlik onderhewig aan die stel van sekuriteit de restituendo deur die

applikant. Sien studie-eenheid 32.2.2.1 vir ‘n volledige bespreking hiervan.

Opsie (1) is foutief aangesien Reël 42 spesifiek daarvoor voorsiening maak dat die

aansoekprosedure gebruik moet word. Indien tersydestelling van ‘n vonnis ingevolge die

gemene reg verlang word, geskied dit wyse van die aksieprosedure. Sien studie-eenheid

30.3.2. Opsie (3) is foutief aangesien artikel 13(2)(a)(i) bepaal dat ‘n hof wat die appèl

aanhoor uit “minstens twee” regters moet bestaan. Let op hierdie bewoording. Een regter kan

dus nie so ‘n appèl aanhoor nie. Moenie hierdie situasie verwar met dié waar ‘n Hoë Hof as

hof van eerste instansie sit nie. Sien ook studie-eenheid 32.3.2. Opsie (4) is foutief om

verskeie redes. In die eerste plek is daar slegs in die landdroshof sprake van reg op appèl. In

die Hoë Hof moet daar altyd eers aansoek om verlof tot appèl gedoen word. Tweedens

bepaal artikel 20(2)(a) van die Wet op die Hooggeregshof dat ‘n appèl teen ‘n enkelregter se

uitspraak deur die volbank van dieselfde afdeling aangehoor moet word, tensy dit geag word

dat die saak van so ‘n aard is dat dit die aandag van die Hoogste Hof van Appèl verg. Soos

reeds gemeld, daar is nie sprake van ‘n reg op appèl nie en maak artikel 20(2)(b) daarvoor

voorsiening dat verlof van die Hoogste Hof van Appèl verkry kan word dat die saak daar,

eerder as deur die volbank, aangehoor word. Sien studie-eenheid 32.4.2.
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QUESTION 1

Indicate the statement which is the closest to correct:

An ex parte application may be used when applying

(1) for an order of arrest suspectus de fuga

(2) to attach property ad fundandam iurisdictionem

(3) for a final interdict

(4) for an amendment of access rights in respect of minor children by one of the parents.
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QUESTION 2

Indicate the statement which is the closest to correct:

If the plaintiff’s claim is based on an acknowledgment of debt, the action may be instituted by

way of the following summons:

(1) only the simple summons

(2) only the provisional sentence summons

(3) only the combined summons

(4) both the provisional sentence summons and the simple summons.

QUESTION 3

Indicate the statement which is the closest to correct:

D wishes to divorce her husband, F. F lives and works in London, but D does not know his

exact whereabouts. The summons must be served on F

(1) by way of substituted service (because F’s exact whereabouts are unknown)

(2) by way of normal service (because it is a matrimonial action)

(3) by way of edictal citation (because F is overseas)

(4) by way of a combination of substituted service and edictal citation (because of a

combination of factors).

QUESTION 4

Indicate the statement which is the closest to correct:

X sues Y in the Transvaal Provincial Division of the High Court. X subsequently moves to

Cape Town and sues Y in the Cape Provincial Division of the High Court in respect of the

same cause of action. To prevent the second action against her being proceeded with, Y must

(1) raise an exception

(2) deliver a special plea

(3) apply for the striking out of the matter

(4) in terms of Rule 30 of the Uniform Rules of Court apply to have the summons set aside

as an irregular proceeding.
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QUESTION 5

Indicate the statement which is the closest to correct:

(1) Although the general rule is that evidence must be given viva voce and in open court,

the court may, for sufficient reasons, order that evidence be given on affidavit.

(2) If a defendant fails to timeously give notice of intention to defend, the plaintiff must first

give a notice of bar before he or she may apply for default judgment against the

defendant.

(3) Passengers of a minibus suffer damage in that their personal possessions are either

damaged or destroyed in a collision. Because actions for damages tend to be of a

protracted nature and most passengers involved suffer financial hardship while the

action drags on, the passengers may, in terms of Rule 34A of the Uniform Rules of

Court, apply to court for interim payment.

(4) If a plaintiff issues two summonses against the same defendant on the same cause of

action and in two different courts, the defendant may approach the court to have the

more recent summons struck out on the ground that that summons is irrelevant.

QUESTION 6

Indicate the statement which is the closest to correct:

(1) Shortly after the granting of judgment against Y (the defendant), X (the plaintiff), learns

that Y is about to leave the country. According to X’s attorney an order of arrest

suspectus de fuga would be the proper remedy with which to prevent Y from leaving

the country in order to avoid payment of the judgment debt.

(2) A High Court will make an order, or give a judgment, only if the parties have

exchanged pleadings or process documents.

(3) Pre-trial judgments, just like post-trial judgments, bring matters to a close.

(4) The material difference between inspection in terms of Rule 35(14) and inspection in

terms of Rule 35(6) of the Uniform Rules of Court is that in the former information is

requested for the purposes of pleading, and in the latter for the purposes of preparation

for trial.

QUESTION 7

Indicate the statement which is the closest to correct:

(1) An interdict may be defined as an extraordinary procedure, the object of which is to

protect a person against the unlawful deprivation of his or her rights.

(2) Negotiable instruments are the only documents that, by definition, are liquid

documents.
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(3) If a court makes a costs order in terms of which each party pays his or her own costs,

the effect of such an order is as though attorney-and-client costs are awarded against

each party with regard to his or her own costs.

(4) A case that has been closed may be reopened only if a party can show that he or she

could not reasonably have known that certain facts are relevant to the case.

QUESTION 8

Indicate the statement which is the closest to correct:

(1) In principle, both the plaintiff and the defendant may, after pleadings in a matter have

closed, set down the case on the roll for the allocation of a trial date.

(2) If a party or his or her attorney fails to attend a pretrial conference properly convened

in terms of Rule 37 of the Uniform Rules of Court, the court may penalise such conduct

at trial by ordering him or her to pay party-and-party costs.

(3) Because the South African legal system forms part of the Anglo-American legal

system, the principle applies that the losing party in a court case is ordered to pay the

winning party’s legal costs.

(4) High Court judgments are enforced by way of a writ of execution, issued by the

registrar of the Court concerned

QUESTION 9

Indicate the statement which is the closest to correct:

(1) After entering an appearance to defend, the defendant, in order to raise a defence on

the merits, must deliver a plea on the merits, together with a special plea.

(2) The grounds on which an application to strike out may be brought in the magistrate’s

court are more extensive than those on which such application may be brought in the

High Court.

(3) Lower court proceedings are reviewed by way of the summons procedure.

(4) A party may rectify an error in his or her pleading by simply lodging an application for

leave to amend and offering to pay costs.

QUESTION 10

Indicate the statement which is the closest to correct:

(1) Although a magistrate may, during a trial, recall any witness for further examination,

he or she may not mero motu call a new witness.

(2) If a plaintiff in a magistrate’s court action adduces new allegations of fact in his or her

reply, the defendant may react to it by way of a rejoinder.

(3) 
The single judge of the High Court whose judgment or order is being appealed against


may sit on the full bench at the hearing of the appeal.

(4) If the court has granted absolution from the instance, the matter is res iudicata, and the

defendant will be able to raise this defence if the plaintiff again issues a summons on

the identical cause of action.
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QUESTION 1

The statement which is the closest to correct: (2)

Because an ex parte application is heard without notice being given to anyone, it may

be brought only in exceptional circumstances. One such exceptional circumstance

arises where the relief sought is a preliminary step in the proceedings, as in the present

instance where an application to attach property ad fundandam jurisdictionem is made.

Option (1) is incorrect. The procedure for obtaining an order for the arrest suspectus de

fuga is governed by Rule 9 of the Uniform Rules of Court and is by writ of arrest

addressed to the sheriff and to the officer commanding the goal. The writ must be as

nearly as possible in accordance with the relevant form (Form 4, Schedule 1) to the

Uniform Rules of Court. See Rule 9 and study unit 16.3. Option (3) is also incorrect,

since a final interdict can be instituted by way of action as well as notice of motion. See

study unit 16.1.3. Option (4) is incorrect as an ex parte application can never be used

under these circumstances. Where one parent seeks to amend the access rights of the

other parent, one is clearly dealing with a situation where the rights of a person is

affected; such a person will obviously have an interest in the order given by the court.

Such a person (parent, in our facts) should therefore receive notice of the proceedings.

See study unit 2.2.1.
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QUESTION 2

The statement which is the closest to correct: (4)

Both types of summonses can be used. An acknowledgement of debt not only fulfils the

requirements set for qualifying as a liquid document (see study unit 7.2.2.1 for a

definition of a liquid document), but due to its nature it also falls within the description of

a “debt or liquidated demand” (see study unit 6.2.2). In practice the plaintiff’s choice

between the provisional sentence summons and the simple summons will be influenced

by considerations of cost and procedural effectiveness.

Option (1) and option (2) are both incorrect for the same reason: neither type of

summons is the only option, as discussed above. Option (3) is incorrect, as a combined

summons is only used where the claim is unliquidated. A claim for damages is an

example of such a claim. See study unit 6.3.

QUESTION 3

The statement which is the closest to correct: (3)

Rule 5 of the Uniform Rules of Court prescribes the method of service on a defendant

who is (or is believed to be), outside the borders of the Republic. Whether or not the

defendant’s exact address is known does not change the fact that edictal citation must

be used. In fact, it is the only manner in which such a person can be summonsed before

our courts. See study unit 5.3.3.

Option (1) is incorrect. Substituted service is effected where the defendant is within the

borders of the Republic, but his or her exact whereabouts are unknown. In the given

facts F is clearly outside the borders of the Republic. See study unit 5.3.2. Option (2) is

incorrect, as normal or ordinary service can obviously not take place in respect of a

person outside the borders of the Republic without leave of the court (see Rule 5

above). The fact that this is a matrimonial matter and that most courts insist on personal

service in such matters, does not change the position as the provisions of Rule 5 are

compelling. See study unit 5.3.1 for a discussion of normal service. Option (4) is

incorrect because no such method of service exists. Such a method would in any event

have been nonsensical as the two methods referred to are opposites. See the

comments in respect of options (1) and (3) above.

QUESTION 4

The statement which is the closest to correct: (2)

A special plea is a means of raising an objection against facts which do not appear in a

particular pleading and which, if the objection is upheld, will either destroy or postpone

the action. In the present instance, the fact that an identical action has already been

instituted will not appear from the declaration or particulars of claim. To prevent the

continuation of the second action, Y must therefore raise a special plea of lis pendens

(action pending). See study unit 10.6.2.1.
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Option (1) is incorrect. In contradistinction with a special plea, the cause for complaint

appears ex facie the pleading where an exception is taken to a pleading. See study unit

10.5. Option (3) is incorrect because again this type of objection is directed at matters

contained in a pleading and thus apparent on reading. See study unit 10.3 for a

discussion of striking out.

Option (4) is incorrect. Although an irregular proceeding is not defined in the Rules of

Court, it is generally understood to refer to a formal irregularity, in other words, the noncompliance

with formal requirements in respect of procedural matters. In this instance

there is no question of non-compliance with some or other procedural requirement. See

study unit 10.7.

QUESTION 5

The statement which is the closest to correct: (1)

Rule 38(2) specifically provides for this possibility. Please note that the test is whether or

not “sufficient reason” exists. If not, the court will not order that evidence be given on

affidavit. Furthermore, if the court is of the opinion that a party would reasonably need to

cross-examine a witness and that such witness can be produced, evidence on affidavit

will not be allowed. Such witness will have to give oral evidence. See Rule 38(2) of the

Uniform Rules of Court and study unit 13.4.2.

Option (2) is incorrect for obvious reasons: if a defendant fails to enter an appearance to defend, such defendant is not a party before court and there is thus no reason why he or she should receive any further notice. The plaintiff may go ahead and apply for default judgment. See study unit 12.3.2.1. 
Option (3) is incorrect because interim

payment will only be ordered in an action for damages as a result of either personal

injuries or the death of a person, and not for damages due to loss of or damage to

personal property. See study unit 11.4. Option (4) is incorrect and linked to question 4

above. The defendant’s remedy is a special plea of lis pendens. See study unit 10.6.

QUESTION 6

The statement which is the closest to correct: (3)

Although there is no statutory definition of a “judgment”, it refers to a decision of a court

upon relief claimed in an action: see Constantia Insurance Co Ltd v Nahamba 1986 3

SA 27 (A) 43. The normal rule is that a judgment, once delivered, is final and not subject

to variation. (However, exceptions to this rule exist.) The purpose of a judgment is to

bring finality to proceedings. Therefore the effect of a pretrial judgment and that of a

judgment after trial is the same.

Option (1) is incorrect. This is not the appropriate remedy at this point, since judgment

has already been given and an order for arrest suspectus de fuga only remains in force

until judgment is granted (thus ensuring an effective judgment). It is thus an arrest to

abide by the judgment of the court and not to perform the judgment. See study unit
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16.3.1. Option (2) is incorrect as an exchange of pleadings or process documents is not

a prerequisite for judgment. Examples are default judgment where a defendant fails to

deliver a notice of intention to defend and ex parte applications. See study unit 2.2.1

and 12.3.2.1. 
Option (4) is largely correct but incomplete and therefore not as correct as

option (3). In general terms it is also important to note that Rule 35(14) refers to

inspection before close of pleadings and Rule 35(6) to inspection after close of

pleadings. The other difference lies at a deeper level. The application of Rule 35(14) is

far narrower than that of Rule 35(6). In terms of the former, inspection of a clearly

specified document or recording which is relevant to a reasonably anticipated issue

in the action is requested, whereas in the latter inspection of any document or recording

disclosed which relates to any matter in question in such action, whether arising

between the plaintiff and defendant or not is requested. See study unit 10.2 and

13.3.3.

QUESTION 7

The statement which is closest to correct: (3)

The keyword is effect. The court has a wide discretion as to the types of costs orders

that it may make, and if it orders parties to pay their own costs, this is exactly what it

amounts to: it is as if a party has been ordered to pay attorney and client costs (i.e., the

costs of all professional services rendered by his or her attorney). See study unit

14.2.1.2.

Option (1) is incorrect. A procedure and a remedy are two different matters. An interdict

is a remedy and is sought by way of a particular procedure (either action or notice of

motion). See study unit 16.1.2. Option (2) is incorrect because any document which

meets the requirements set in the definition for a liquid document could be one. One

such a document is an acknowledgment of debt. Negotiable instruments are only the

best known examples of liquid documents. See study unit 7.2.2.1. Option (4) is incorrect

since the stated factor is not the only factor. The court must also consider whether the

applicant has displayed proper diligence in endeavouring to procure the evidence;

whether the evidence which the applicant proposes to lead is material and the possibility

that the other party may be prejudiced by the re-opening of the case. See study unit

14.1.2.

QUESTION 8

The statement which is the closest to correct: (1)

In principle the plaintiff is dominus litis and consequently has the right to apply for setdown

in the first instance. However, this right is not absolute, and nothing prohibits the

defendant to apply for set-down if the plaintiff neglects to do so within a certain period

after close of pleadings. See study unit 13.3.7.

Option (2) is incorrect since Rule 37(9) provides that the court must consider whether a

special order as to costs should not be made against such a party. See in general

study unit 13.3.2. Option (3) is incorrect. The principle in the Anglo-American legal
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tradition is that the loser pays the winning party’s legal costs (apart from his or her own

costs). However, this is not an inflexible rule and has never been applied in such a

manner as to interfere with a court’s wide discretion when awarding costs. See study

unit 14.2. Option (4) is partially incorrect, since a writ of execution is only applicable

where an order ad pecuniam solvendam is enforced against a person’s property. In the

case of an order ad factum praestandum, orders are enforced by means of an order to

commit for contempt of court. See study unit 15.2 and 15.3.

QUESTION 9

The statement which is the closest to correct: (2)

The statement is correct when the content of Rule 23(2) of the Uniform Rules of Court is

compared with that of rule 17(6) of the magistrate’s court rules. In the High Court

striking out is limited to statements that are “scandalous, vexatious or irrelevant”,

whereas in the magistrate’s court the defendant may apply to strike out any one of two

or more claims in a summons which, not being in the alternative, are mutually

inconsistent, or are based on inconsistent averments of fact, or may apply to strike out

any vexatious, irrelevant, superfluous or contradictory matter. See study unit 10.3 and

21.5.

Option (1) is incorrect since a defendant is not compelled to deliver a special plea. A

special plea is a means of raising an objection in particular circumstances, and may only

be delivered if grounds exist that would give rise to an objection. See study unit 10.6.

Option (3) is incorrect. Rule 53 of the Uniform Rules of Court provides that lower court

proceedings be reviewed by way of application procedure on notice of motion. See

study unit 31.3. Option (4) is incorrect. In both the High Court (Rule 28 of the Uniform

Rules of Court) and the magistrate’s court (rule 55A of the magistrate’s court rules) very

specific provisions regulating the amendment of pleadings are found, and entails,

amongst others, that notice of such amendment must first be given to the opponent and

that the opponent must be given the opportunity to object to the amendment. It is

customary to tender costs in the notice of intention to amend and the purpose is to

compensate the opponent for costs occasioned by such amendment. However, such

costs do not necessarily compensate for all prejudice suffered, and in such event the

court will not grant the amendment. See study unit 10.4 and 24.2.

QUESTION 10

The statement which is the closest to correct: (1)

Rule 29(12) authorises the court to recall any witness for further examination on its own

motion or on application by either party and at any time before judgment, but does not

provide for the court of its own motion to call any new witness to testify. This has been

confirmed in Rowe v Assistant Magistrate, Pretoria 1925 TPD 361. See study unit 26.2.

Option (2) is incorrect. The reply is the final pleading that may be delivered by the

parties during the exchange of pleadings in the course of an action in the magistrate’s

court. Rule 21(4) of the magistrate’s court rules provide that pleadings will be deemed to
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be closed upon expiry of the period allowed for reply. See study unit 23.5. Option (3) is

incorrect because section 13(2)(b) of the High Court Act, 1959 expressly forbids such a

single judge to sit on the full bench hearing the appeal. See study unit 32.3.2. Option (4)

is incorrect because the effect of such an order is to place the parties in the same

position as if the action has never been brought. The result is that the plaintiff may again

take out a summons and sue on the identical cause of action. The reason is that, on the

evidence placed before it, the court could not give judgment in favour of either party and

therefore the matter cannot be said to be res iudicata: for this, the matter would have

had to be decided by a judgment which was final and which determined the rights of the

parties. See study unit 27.
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