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Civil Procedure II - Part III: Procedure in the Magistrates’ Court: 
Activities - Study unit 17: The application procedure
SG pp 122
Activity 17.1: SG pp 126
	Scenario: Peter and Solly enter into a contract. A dispute arises between them. Peter wishes to approach the magistrates’ court for relief. The dispute relates to the legal interpretation of various clauses of the contract.


Carefully read through the scenario above and then answer the following questions:

(1) 
Write concise notes on ex parte applications in magistrates’ courts procedure?

· Ex parte applications may be brought only in those instances where the applicant cannot request an order against a person. Rule 56 provides an exception in that applications for interdicts, attachments to secure claims, and mandamenten van spolie may be made by means of ex parte applications. 
· The reason is that a speedy remedy, where relief is urgently required, will be frustrated if the other party is notified of the intended application in advance.

· The court grants a temporary order (rule nisi) and determines a return day on which the person against whom the order is made must give reasons why the order should not be made final. 
· The court may also require the applicant to provide security for any losses suffered and may require any additional evidence where relevant. 
· Any party affected by the ex parte order may, after 24 hours’ prior notice, anticipate the return date. 
· The order is ipso facto discharged upon security being provided by the respondent for the amount to which the order relates.

_____________________________________________________________________________________________________
(2) 
Name the form of proceeding that Peter should use to approach the court for relief?


Motion or application procedure.

_____________________________________________________________________________________________________
(3) 
Briefly describe the documents which may be exchanged between Peter and Solly in the opposed application proceedings in the magistrates’ court?

· The applicant, Peter, will initiate the proceedings by drawing up a notice of motion which conforms with Form 1A of the Magistrates’ Courts Rules. 
· Attached to this notice of motion is a supporting affidavit. Such affidavit sets out Peter’s and other interested persons’ evidence in support of the order applied for. 
· The respondent, Solly, replies to Peter’s allegations as contained in the supporting affidavit, in the responding affidavit. 
· Peter has an opportunity to reply to Solly’s responding affidavit by way of a replying affidavit. The purpose of such reply is to adduce new facts which serve as a reply to the respondent’s defence. 
· The court has a discretion to allow the filing of further affidavits. 
