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Civil Procedure II - Part III: Procedure in the Magistrates’ Court: 
Activities - Study unit 27: Judgment - SG pp 178
Activity 27.1: SG pp 180
	Scenario: Peter issues summons against John in the amount of R80 000 for damages sustained in a motor-vehicle collision. Peter contends that the collision was due solely to the negligence of John. John defends the action. The pleadings are closed. The parties have discovered relevant discovery evidence which they hope to adduce at the trial. The parties go to trial. Peter’s attorney adduces his evidence first. He closes his case after presenting all the evidence which he wishes to lead before the court.


Carefully read through the scenario above and then answer the following questions:

(1) Suppose Peter [the plaintiff] has failed to discharge his onus on a balance of probabilities. What step may John take at the end of Peter’s case?
John’s attorney may apply for absolution from the instance. 
This order may be applied for when there is insufficient evidence on which the court may reasonably find for the plaintiff. [Peter, in this instance].

_____________________________________________________________________________________________________
(2) 
What is the effect of such an order?


The parties are left in the same position as if the case had never been brought.

_____________________________________________________________________________________________________
(3) 
Discuss whether the above order can be applied for if the onus rested on John [the defendant] and he failed to discharge his onus on a balance of probabilities?
· No. The court can never grant absolution from the instance when the onus rests on the defendant. 

· The court will grant judgment in favour of the plaintiff (Peter) when John (defendant) fails to discharge his onus on a balance of probabilities.

_____________________________________________________________________________________________________
(4) 
What judgments may the court grant after the plaintiff and the defendant have closed their cases and presented argument?
The court may grant the following judgments:

(a) 
judgment for the plaintiff in respect of his claim in so far as he or she has proved the same

(b) 
judgment for the defendant in respect of his or her defence in so far as he or she has proved the same

(c) absolution from the instance, if it appears to the court that the evidence does not justify the court in giving judgment for either party

(d) such judgment as to costs (including costs as between attorney and client) as may be just

(e) an order, subject to such conditions as the court thinks fit, against the party in whose favour judgment has been given suspending, wholly or in part, the taking of further proceedings upon the judgment for a specified period pending arrangements by the other party for satisfaction of the judgment

(f) 
an order against a party for the payment of an amount of money for which judgment has been granted in instalments or otherwise, incl an order contemplated by s’65Jor73 (s48)

_____________________________________________________________________________________________________
