1

[image: image1.emf]Civil Procedure II - Part IV: Variation of judgments, review & appeals
Activities - Study unit 30: The rescission or variation of judgments
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Schematic representation of the procedure i.r.o the rescission or variation of judgments:  
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Activity 30.1: SG pp 197
	Scenario: Thomas purchases goods to the value of R90 000 from Sibeko. Thomas takes delivery of the goods, but, despite demand, refuses to pay the purchase price. Thomas alleges that the goods are defective. Sibeko institutes proceedings against Thomas in the magistrates’ court to obtain payment of the purchase price. Thomas fails to respond timeously to the summons, and default judgment is granted against him. Thomas is now displeased because the judgment was granted in his absence and he has a valid defence to the action.


Carefully read through the scenario above and then answer the following questions:

(1) 
What procedure must Thomas follow to set aside the judgment?

Thomas must apply to court for rescission of the judgment in terms of rule 49.
Rule 49m: Rescission and variation of judgments

(1) A party to proceedings in which a default judgment has been given, or any person affected by such judgment, may within 20 days after obtaining knowledge of the judgment serve and file an application to court, on notice to all parties to the proceedings, for a rescission or variation of the judgment and the court may, upon good cause shown, or if it is satisfied that there is good reason to do so, rescind or vary the default judgment on such terms as it deems fit: Provided that the 20 days' period shall not be applicable to a request for rescission or variation of judgment brought in terms of sub-rule (5). [consent]…. ETC
_____________________________________________________________________________________________________
(2) 
What information must be contained in the supporting affidavit?


The supporting affidavit must contain: 
· reasons for the defendant’s absence or default and 

· the grounds of the defendant’s defence to the claim (rule 49(3)).

Magistrates’ Courts Rules

Rule 49m: Rescission and variation of judgments

(3) 
Where an application for rescission of a default judgment is made by a defendant against whom the judgment was granted, who wishes to defend the proceedings, the application must be supported by an affidavit setting out the reasons for the defendant's absence or default and the grounds of the defendant's defence to the claim.

_____________________________________________________________________________________________________
(3) What judgments may be rescinded by a court in terms of section 36(1) of the Magistrates’ Courts Act 32 of 1944?
In terms of section 36(1), the magistrates’ court may

(a) 
rescind or vary any judgment granted by it in the absence of the person against whom that judgment was granted
(b) 
rescind or vary any judgment granted by it:
· which was void ab origine or 
· was obtained by fraud or by mistake common to the parties

(c) 
to correct patent errors in any judgment in respect of which no appeal is pending
(d)  to rescind or vary any judgment in respect of which no appeal lies
_____________________________________________________________________________________________________
(4) What judgments may be varied or rescinded by the High Court in terms of Rule 42(1)?
The High Court may, in addition to any powers it may have mero motu [of own accord] or upon the application of any party affected, rescind or vary
(a) 
an order or judgment erroneously sought or erroneously granted in the absence of any party affected thereby
(b) 
an order or judgment in which there is an ambiguity, or a patent error or omission, but only to the extent of such ambiguity, error or omission
(c) 
an order or judgment granted as the result of a mistake common to the parties (Rule 42(1))

Uniform Rules of Court:
Rule 42u: Variation and Rescission of Orders 
(1) The court may, in addition to any other powers it may have, mero motu or upon the application of any party affected, rescind or vary: 

(a) 
An order or judgment erroneously sought or erroneously granted in the absence of any party affected thereby; 
(b) an order or judgment in which there is an ambiguity, or a patent error or omission, but only to the extent of such ambiguity, error or omission; 

(c) 
an order or judgment granted as the result of a mistake common to the parties. 

_____________________________________________________________________________________________________
(5) Name the procedure to be followed when variation of judgment in terms of Uniform Rule 42 is sought?
The application procedure must be followed.
_____________________________________________________________________________________________________
(6) Name the procedure to be followed when variation of judgment in terms of the common law is sought?

The action procedure must be followed.
_____________________________________________________________________________________________________
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