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Civil Procedure II - Part IV: Variation of judgments, review & appeals
Activities - Study unit 32: Appeals
SG pp 207
Activity 32.1: SG pp 214
	Scenario 1: Jane Smith institutes proceedings in a magistrates’ court against John Richards for damages arising out of breach of contract. The magistrate grants judgment against John. John is dissatisfied, and takes the matter on appeal  


Carefully read through the scenario above and then answer the following questions:
(1) 
Must John apply for leave to appeal to a High Court?

No, John is allowed one appeal as of right in terms of s83 of the Magistrates’ Courts Act ‘44. 
The appeal lies to the appropriate division of the High Court from judgments of magistrates’ courts.

Magistrates’ Courts Act of 1944
Section 83 McA- Appeal from magistrate's court
Subject to the provisions of section 82, a party to any civil suit or proceeding in a court may appeal to the provincial or local division of the Supreme Court having jurisdiction to hear the appeal, against-
(a) 
any judgment of the nature described in section 48; [above]
(b) any rule or order made in such suit or proceeding and having the effect of a final judgment, including any order under Chapter IX and any order as to costs;

(c) 
any decision overruling an exception, when the parties concerned consent to such an appeal before proceeding further in an action or when it is appealed from in conjunction with the principal case, or when it includes an order as to costs.
_____________________________________________________________________________________________________
(2) 
How many judges will hear the appeal? 


An appeal from an inferior court is heard by two judges. 
See section 14(3) of the Superior Courts Act, 2013.

_____________________________________________________________________________________________________
(3) 
Describe how John must note his appeal to a High Court? 

          See 32.2.6 to answer this question.

 This matter is regulated by rule 51(3). 


Magistrates’ Courts Rules



Rule 51(3) - Appeals in civil cases

(3)
An appeal may be noted within 20 days after the date of a judgment appealed against or within 20 days after the registrar or clerk of the court has supplied a copy of the judgment in writing to the party applying therefor, whichever period shall be the longer.

John must note the appeal within 20 days of the date of judgment appealed against, or within 20 days of the clerk of the court providing a copy of the written judgment, whichever period is the longer.
John notes the appeal by delivering a notice and, unless the court of appeal directs otherwise, by furnishing security for the respondent’s costs of appeal to an amount as determined of R1 000. 
A notice of appeal must state the following:

· whether the judgment as a whole, or only part of the judgment or order, is being appealed against, and if only part, then what part
· the grounds of appeal, specifying the findings of fact or rulings of law appealed against

The grounds of appeal must be clearly specified in order for the notice to pass muster
_____________________________________________________________________________________________________
(4) 
Explain the implications for John if Jane abandons part of the judgment granted in her favour?
Jane was the plaintiff in the original application. If a plaintiff abandons any part of a judgment granted in his or her favour, judgment in respect of the part abandoned is entered for the defendant (John) with costs in terms of section 86(2) of the Magistrates’ Courts Act 32 of 1944. See section 86(2).
Magistrates’ Courts Act of 1944
Rule 86(2) McA- Respondent may abandon judgment
(2) 
Where the party so abandoning was the plaintiff, or applicant, judgment in respect of the part abandoned shall be entered for the defendant or respondent with costs.

_____________________________________________________________________________________________________
(5) How does the noting of the appeal affect the execution of the judgment given in the magistrates’ court?
The noting of an appeal automatically suspends execution of the judgment, pending the outcome of the appeal. 
Upon application, however, the court may order that the judgment be put into effect. The court’s discretion will be made on such terms as the court may determine about security for the due performance of any judgment which may be given upon the appeal or application. See section 78 of the Magistrates’ Courts Act.
Magistrates’ Courts Act of 1944 - Section 78 McA- Execution or suspension in case of appeal
Where an appeal has been noted or an application to rescind, correct or vary a judgment has been made, the court may direct either-

· that the judgment shall be carried into execution or 

· that execution thereof shall be suspended pending the decision upon the appeal or application. 

The direction shall be made upon such terms, if any, as the court may determine as to security for the due performance of any judgment which may be given upon the appeal or application.
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Activity 32.2: SG pp 219
	Scenario 2: Fanie Botha institutes an action for damages against Solly Sibeko in the High Court. Both the court a quo and, on appeal, the full bench of the provisional division, reject his claim. Fanie now wishes to appeal either to the Supreme Court of Appeal, or to the Constitutional Court


Carefully read through the scenario above and then answer the following questions:
(1) 
What procedure must Fanie follow to apply to appeal to the Supreme Court of Appeal?

An application for leave to appeal must be lodged in triplicate with the Registrar of the Supreme Court of Appeal within the time limits prescribed by the law.
_____________________________________________________________________________________________________
 (2) If leave to appeal is granted, what is the next step that Fanie must take?

A notice of appeal must be lodged with the Registrar of the Supreme Court of Appeal and with the Registrar of the court a quo within one month after the date of the granting of leave

to appeal.
_____________________________________________________________________________________________________
(3) What essential information must be included in a notice of appeal?

The notice of appeal must state:

· what part of the judgment or order is appealed against and 
· state the particular respect in which the variation of the judgment or order is sought.
_____________________________________________________________________________________________________
(4) 
What is meant by the term ‘heads of argument’?

The ‘heads of arguments’ comprise:

· the main points to be made in counsel’s address to court as well as 
· a list of the authorities to be quoted in support of each point. 
· The heads of argument will also define the form of order sought from the Court.
_____________________________________________________________________________________________________
(5) 
Suppose that Fanie is unsuccessful in his appeal. Can he now apply to the Constitutional Court?
Only if the matter raises an arguable point of law of general public importance which ought to be considered by the Constitutional Court, and if the Constitutional Court grants leave to appeal (see section 167(3) of the Constitution, 1996). 
Purely on the given facts the answer is probably “no”.

The Constitution of South Africa 1996

Section 167: Constitutional Court 

(3) The Constitutional Court-


(a) 
is the highest court in all constitutional matters;


(b) 
may decide only constitutional matters, and issues connected with decisions on constitutional matters; and

(c) 
makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter.
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