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Civil Procedure II - Part II: Civil proceedings in the High Court
Activities - Study unit 7: Provisional sentence SG pp 53

Background information:

Read Rule 8 - & - Study Rule 8(1) & Rule 8(3) to (7) 

Rule 8: Provisional Sentence 
(1) Where by law any person may be summoned to answer a claim made for provisional sentence, proceedings shall be instituted by way of a summons as near as may be in accordance with Form 3 of the First Schedule calling upon such person to pay the amount claimed or, failing such payment, to appear personally or by counsel or by an attorney who, under section 4 (2) of the Right of Appearance in Courts Act, 1995 (Act 62 of 1995), has the right of appearance in the Supreme Court upon a day named in such summons, not being less than 10 days after the service upon him or her of such summons, to admit or deny his or her liability. 
(2) Such summons shall be issued by the registrar and the provisions of Sub-rules (3) and (4) of rule 17 shall mutatis mutandis apply. 

(3) Copies of all documents upon which the claim is founded shall be annexed to the summons and served with it. 

(4) The plaintiff shall set down the case for hearing before noon on the court day but one preceding the day upon which it is to be heard. 

(5) Upon the day named in the summons the defendant may appear personally or by an advocate or by an attorney who, under section 4 (2) of the Right of Appearance in Courts Act, 1995 (Act 62 of 1995), has the right of appearance in the Supreme Court to admit or deny his liability and may, not later than noon of the court day but one preceding the day upon which he or she is called upon to appear in court, deliver an affidavit setting forth the grounds upon which he or she disputes liability in which event the plaintiff shall be afforded a reasonable opportunity of replying thereto. [Sub-rule (5) substituted by GN R1746 of 25 Oct 1996.] 

(6) If at the hearing the defendant admits his liability or if he has previously filed with the registrar an admission of liability signed by himself and witnessed by an attorney acting for him and not acting for the opposite party, or, if not so witnessed, verified by affidavit, the court may give final judgment against him. 

(7) The court may hear oral evidence as to the authenticity of the defendant's signature, or that of his agent, to the document upon which claim for provisional sentence is founded or as to the authority of the defendant's agent.
Owing to the fact that the provisional sentence summons is actually an enforcement procedure, the court will allow a provisional sentence summons only if…
(1) 
the plaintiff’s claim is based on a liquid document - and -

(2) the defendant is not able to provide such counter-proof as to satisfy the court that the probabilities of success in the principal action will probably not be in the plaintiff’s favour
_____________________________________________________________________________________________________
Activity 7.1: SG pp 58
	Scenario: SS Security Services CC offers a private security service in Scareville. Those who want to make use of SS’s services must pay a fixed sum to SS monthly. Although some of SS’s clients pay this monthly sum per debit order, others choose to pay it by cheque. Many of the cheques from the last-mentioned clients are received from the bank, marked ‘Refer to drawer/insufficient funds’. These defaulters have a negative effect on SS’s cash flow and SS wants to sue them for the arrears. Obviously, SS wants to get payment as quickly as  possible.


Carefully read through the scenario above and then answer the following questions:

(1) 
SS’s attorney decides to sue the defaulters by means of a provisional sentence summons. The attorney’s registered candidate attorney, who has recently passed Civil Procedure, is of the opinion that it would be more appropriate to use the simple summons procedure. Which of the two procedures is the correct one to use under these circumstances? Substantiate your answer?
Both types of summonses can be used: the provisional sentence summons can be used because it is specifically designed for the institution of an action where the claim is based on a liquid document. Since the liquid document is evidence of an established monetary debt, the claim that arises also falls within the definition of a ‘debt or liquidated claim’ (SU 6.2). This means that, in these circumstances, a plaintiff can choose which type of summons will be used. (The fastest, most effective and cheapest type of summons is a question of fact. In theory, it is the provisional sentence procedure.)
(2) 
Why is an admission of debt a liquid document?

It is a document which evidences a definite and established monetary debt. In addition, the document contains an unconditional admission of debt.

_____________________________________________________________________________________________________
(3) 
The provisional summons procedure is an enforcement procedure which may be instituted after hearing prima facie evidence only. What protective mechanism is built in for the defendant in the procedure?
Although, after the granting of sentence, the plaintiff can immediately go to the enforcement thereof, this can only happen if the plaintiff provides the defendant with the necessary security de restituendo.
_____________________________________________________________________________________________________
	Scenario 7.2: Peter and Sandra get divorced. In terms of the deed of settlement, Peter has to pay R550 000 in cash to Sandra, and agrees to do this out of the proceeds of the sale of their beach house in Hermanus. However, Sandra insists that Peter sign an acknowledgement of debt for this sum. Peter accepts that he is obliged to pay this sum and does so. Interest on this amount is also set out in the acknowledgement of debt. Peter fails to pay the principal debt. Sandra needs this money to buy herself a place to stay. Naturally, she would like to receive payment as soon as possible.
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