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Civil Procedure II - Part II: Civil proceedings in the High Court
Activities - Study unit 9: Litigation proceedings up to and including Close of Pleadings
SG pp 64
Activity 9.1: SG pp 70
	Scenario: One morning, D, a champion cyclist, rides into F, an outstanding marathon athlete, on a public road. Both are injured and, for months after the accident, suffer pain. F is sponsored by XYZ Sports Drink Company and, owing to her injuries, can no longer meet her sponsorship commitments. D is sued by F for damages in the amount of R600 000. D is very upset at being sued and feels that F was responsible for the accident and therefore for his (D’s) damages (to his bicycle).


Carefully read through the scenario above and then answer the following questions:

(1) 
Simply name the pleadings (in the correct order) which can be exchanged in convention between D and F upon service of the combined summons?

The plea on the merits:

(At the same time, the defendant can institute his counterclaim against F. The same pleas as are exchanged in convention, may also be exchanged in reconvention.)

The replication: 

(since in his counterclaim, D would have indicated that F was negligent – therefore, a new factual allegation).

The rejoinder: 
(if the plaintiff made new factual allegations in her replication).

_____________________________________________________________________________________________________
(2) 
Explain briefly why the notice of intention to defend is excluded from the answer to (1) above?

The notice of intention to defend (as is the case with all notices) is a process, not a pleading.
_____________________________________________________________________________________________________
(3) 
Briefly indicate when pleadings will be regarded as closed? KEN
Rule 29: lays down when pleadings are deemed to be closed. Close of Pleadings:

Pleadings shall be considered closed:
(a) 
if either party has joined issue without alleging any new matter, and without adding any further pleading; 

(b) 
if the last day allowed for filing a replication or subsequent pleading has elapsed and it has not been filed; 

(c) 
if the parties agree in writing that the pleadings are closed and such agreement is filed with the registrar; or 

(d) 
if the parties are unable to agree as to the close of pleadings, and the court upon the application of a party declares them closed.

_____________________________________________________________________________________________________
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