Study unit 1-5 


Substantive Law & Adjective Law
SUBSTANTIVE LAW determines the rights and obligations of persons WHEREAS ADJECTIVAL LAW provides the procedures through which the courts may enforce compliance with the provisions of substantive law. 
Substantive and adjective law are dependent on one another. Substantive rights could not be enforced if adjective law did not exist for this purpose. Similarly, adjective law is accessory to substantive law since it is dependent on the existence of substantive law.
Substantive law covers one's legal rights and obligations and tells one what one may or may not do. Adjectival law governs the manner in which something is legally proven before the court. e.g. X issues summons against Y for damages on the grounds of BOC. 

substantive law = rules in regard to damages and grounds for breach of contract

adjectival law = the issuing of the summons 
Enforcing the law
NB – in civil proceedings LIABILITY (not guilt) is established. 
SUBJECT MATTER
Civil proceedings - relate to a dispute between legal subjects (1 of which may be the state). A dispute of this nature is described as a claim.
Criminal proceedings - are between the state and an ordinary citizen and arise only from an alleged transgression of the rules of CL.                                     

NB - A person can lay a criminal charge and institute civil proceedings on the same cause of facts.

OBJECTIVES
Criminal proceedings - to est whether X is guilty and if so, to impose a penalty

Civil proceedings - to est liability of the defendant or respondent to compensate the plaintiff or to/not perf certain acts irt the plaintiff.

PARTIES


COMPULSION
Criminal proceedings - strong element of compulsion. State may initiate proceedings without consent of complainant and X is compelled to appear before the court to hear charge and defend himself.

Civil proceedings - are voluntary. The aggrieved party is not compelled to commence proceedings, if the defendant / respondent chooses not to defend or respond the judgment will be granted in his absence (judgment by default). Parties can also reach an out-of-court settlement by negotiation OR the plaintiff / applicant can choose to withdraw proceedings.
The State has no direct interest in proceedings – it merely provides an infrastructure within which dispute can be resolved. The court will not interfere HOWEVER parties are compelled to follow the rules of court which prescribe the minimum standards for the conduct of proceedings.   

ONUS OF PROOF
Criminal proceedings - burden of proof - onus is on the state to prove beyond all reasonable doubt that the accused committed the offence.

Civil proceedings - burden of proof is on the balance of probabilities. This means that the court must be satisfied that the version put forward by the plaintiff or applicant is more probable than that put by the defendant or respondent. 
INHERENT JURISDICTION

SUPERIOR COURTS           

Constitutional court               

High Court   

     

Supreme Court of Appeal     

LOWER COURTS

Magistrates Court 

Small claims court


Customary court 

other bodies vested with judicial/quasi judicial powers


INHERENT JURISDICTION

means that the courts jurisdiction is derived from common law and not from statute HOWEVER statute may increase or decrease this jurisdiction. This implies that it has a discretion in regard to its own procedure i.e. a court may condone any procedural mistake or determine any point of procedure. Confirmed by s173 Constitution. 
CREATURES OF STATUTE   = no discretion = LC

lower courts do not have inherent jurisdiction because they derive their powers from the particular statute which created them. This means not only that they have been created by statute but also they can only do what some statute permits them to do. 
SOURCES OF CIP
The Constitution of 1996 serves as the supreme law of the Republic and any laws that are inconsistent with it may be declared invalid.

STATUTORY LAW

High courts ( Supreme Crt Act 59/59

Mag courts ( Magistrates Crt Act 32/44

Small Claims crt ( Small Claims Crt Act 61/84

RULES OF COURT
Competence to make the rules - as from 1965 proceedings have been uniformly conducted in all the divisions of the HC under a common set of rules known as the Uniform Rules of Court. 

S25 of Mag Crt Act provided for making, amendment and repeal of rules for MC. 
In 1985 the power to make rules for SCA, HC and MC was conferred upon Rules Board for Courts of Law (Rules Board). CC – President of CC in consultation with Chief Justice. Small claims court - Minister of Justice. 

Nature of rules – since they are delegated legislation and have statutory force it is  ( binding on a court. Purpose of rules is to faciliate inexpensive and efficient litigation and not to obstruct the admin of justice. The rules of court are binding on a court but that, if competent to do so, a court may condone non-compliance, or grant relief for a matter not covered by a rule or where a rule is so strict that it causes substantial prejudice to a litigant.
COMMON LAW
Civil procedure of the HC consist of statutory provisions, rules of court and rules of common law (RD law and English law).
CIP IN CONTEXT
Anglo-American civil procedure is adversarial in nature. Because of its complexity a concise definition is not possible ( it is compared and contrasted with Contintental procedure. 

Continental
· inquisitorial nature – in the nature of an inquiry which is controlled and conducted by a judicial officer

· countries – civil-law system countries e.g. Europe: France, Switzerland, Germany

· j.o. participation – participate directly in process from commencement of proceeding until conclusion of hearing. Parties and judicial officer are actively involved in conduct of proceedings and determination of facts

· process
1. pleadings = notice to other parties AND includes evidence 

2. judicial officer also gathers evidence
3. trial is in the form of a hearing in which j.o. participates actively by asking questions, and sometimes by leading evidence
· creation of law – more reliance on statutory (code) provisions & not on precedent

· precedent system – since no precedent ( a court decision or judgment is only of persuasive value and not binding on other courts
Anglo-American

· ADVERSARIAL NATURE – clearly separates  investigative and decision making aspects of litigation
· countries – common-law countries e.g. SA

· process

1. regards litigation as a private matter between litigants

2. court plays a passive role during proceedings

3. primarily a duty of litigants to:-

· commence proceedings

· define disputed issues

· gather facts for evidence presentation

4. court is not burdened with official duty of judicial investigation or gathering of evidence

5. trial is predominantly oral in nature

6. separation of pre-trial and trial stages

7. j.o. may not interfere in pre-trial or trial stages of proceedings UNLESS requested by litigants OR for purposes of clarification

8. role of j.o. – analogy to umpire – ensure compliance of rules

All SA courts of law except the small claims court apply the adversarial principles and procedures. It is characterised by the following three concepts: 
· Both litigants

· Independently initiate and prosecute their respective claims / defences.

· Investigate and gather info that supports their claims / defences and present this as evidence before the court. 

This description expresses 3 fundamental principles:
· Bilaterality - Assumes both litigants will have a fair and balanced opportunity to present their claims/defences. Litigants are (placed in an adversarial (competitive) relationship with each other.

· Party prosecution - Refers to the competence of litigants to either commence or defend proceedings and to prosecute the case through all its procedural stages. No interference from the court except where requested. Litigants must conduct proceedings according to certain min standards that are prescribed by the Rules of the Court.     




  
· Party presentation - Refers to the competence of litigants to investigate his own cause / defence, to formulate the issues in dispute as well as to present the material facts and to prove these facts and raise legal argument in support of these facts before a court. The principle of party presentation confirms that a litigant has control of the content of his cause / defence. Litigants are free (w/o courts interference) to determine scope and boundaries of issues in dispute.  
ROLE OF THE COURT
General - Role of judicial officer is passive. 
Exception - Commissioner of Small Claims Court. 
Ensures compliance with the rules but does not participate. 
Passive in that officer is restricted to the evidence a litigant presents during trial or hearing on motion. He may not introduce new evidence or raise additional matters of law. The judicial officer is NOT responsible for ensuring that the case presented by each litigant is complete. The judicial officer reaches a decision on the case purely on the basis of the evidence and arguments in law put by each litigant. Judicial officer is not burdened with the official duty of judicial investigation. The judicial officer is not permitted to participate on the pre-trial stage. 
UNLIKE continental judge – inquisitorial judicial officers participate directly and actively in proceedings. 

CRITICAL APPRAISAL

Reforming CIP

1. continual revision of the rules of court. (Primary responsibility of the Rules Board)

2. increase jurisdictional limits of LC to give more people access to court at a lower cost by comparison to HC

3. to exclude (wholly or partially) specific types of disputes from court system e.g. LRA which provides dispute resolution procedures & establishes courts that deal only with labour matters

4. by establishing alternative fora (forum OR court) e.g. small claims courts as alternative to MC

5. through the use of informal dispute resolution processes known as ADR 
Criminal				


State   


Accused 


Complainant - person suffered as a result of X conduct


Appellant - on appeal











Civil


commenced by summons


Plaintiff - person instituting summons


Defendant - person against whom


brought on application


Applicant - person bringing application


Respondent – opposite party


On appeal


Appellant - person lodges


Respondent - other party








State any 6 aspects of process & procedure itow the Rules Board is competent to make rules / amend / repeal them ito section 6 Rules Board for Courts of Law Act 107 of 1985.





tariffs of fees chargeable by advocates / attorneys / notaries


form, content, use of process


manner / recording / noting of evidence and proceedings


appointment of assessors in LC


appointment and admission of sworn translators


practice and procedure of litigation incl the time and manner within which an appeal may be noted
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