study unit 6

Alternative dispute resolution
LITIGATION AS A METHOD OF DISPUTE RESOLUTION

DEFINITION
is described as a state-sponsored method of resolving civil disputes that is applied through the court system. 
CHARACTERISTICS
1. Public process compared to a private process as in negotiation or mediation
2. Formal and technical characteristics are necessary to protect the procedural rights of litigants whereas negotiation and mediation are informal processes that deal with the interests of disputants
3. Regulated and controlled by external rules, such as the rules of court and statutory provisions compared to negotiation and mediation where there are internal rules i.e. the disputant themselves determine the rules for their negotiation or in case of mediation agree in conjunction with mediator
4. Command process. This means that a decision in the form of a judgment is imposed on litigants by a judicial officer and that this decision is enforced under the sanction of the state whereas negotiation is a consensual process because the outcome is not imposed but rather achieved by the agreement of both disputants
5. Purpose of litigation is the resolution of a dispute. Judgment is the purpose to which all proceedings are directed. Enforcement by execution of a judgment whereas in negotiation and mediation enforcement by agreement or contract
ALTERNATIVE DISPUTE RESOLUTION

DEFINITION
is a system of dispute resolution that uses a variety of informal processes as a means of resolving disputes both inside and outside of the court system. 
Negotiation, mediation and arbitration are primary processes. The function of each primary process has been extended by means of the development of independent processes derived from a primary process known as derivative processes. Elements of two or more primary processes have been combined to form totally new processes that are called hybrid processes.
CHARACTERISTICS
1. Informal – no strict rules or technicalities 
2. Flexible – adapted to suit different situation e.g. industrial, family
3. Voluntary – no compulsion to enter 
4. Consensual – outcome through consent 
5. Interest based – interest v rights prevail 
6. Relational – emphasis on relationship between parties
7. Future-orientated – re-establishes future relationships
PRIMARY PROCESSES
NEGOTIATION
DEFINITION 
is a private, voluntary and consensual process whereby two or more disputants seek to resolve their differences personally by means of an a/m that governs their future relationship
CHARACTERISTICS
1. Private - disputants can choose the venue, agree on rules that they will apply, can ensure confidentiality and outcome
2. Voluntary – is not imposed on disputants
3. Consensual – outcome is based on the consent of both disputants
4. Negotiation is a process – that must move through following stages:

· Orientation stage ( disputants assess each other and the issues 

· Positioning stage ( gather info and take fix positions on the issues

· Bargaining stage ( issues are narrowed and concessions traded iof parties to reach a/m

· Close-out stage ( terminates either in failure to agree or in a/m which is put in writing



N.B. all above stages must go thru or else not negotiation but debate

5. two or more disputants – negotiation is a bilateral process even if more than 2 parties remains a bi process because participants form coalitions that oppose each other. Also it is only 2 parties – there is no TP intervenor
6. A/m that governs future relationships – a/m cannot be imposed. An a/m reached is non-binding. Purpose of a/m is to regulate the future relationship between disputants
MEDIATION

DEFINITION 
Is a private, voluntary and consensual process whereby two or more disputants agree to resolve their disputes through the intervention of a 3rd party, a mediator, who should be impartial and accepted by both disputants

CHARACTERISTICS
1. Private 

2. Voluntary 

3. Consensual - because a mediation a/m is dependent on the consent of both disputants, the outcome is non-binding and at the most can be enforced only through the law of contract

4. Process – may stretch over a no of sessions. Stages:

Pre-mediation stage when

· Initial contact is made between mediator and disputants 
· Mediator explains the process and its implications

· Arrangements are made wrt venue and costs

· Rules for med are discussed

Opening stage when

· Med commences with med opening statement 
· Each disputant makes a statement on his view of problems
· Mediator responds by summarising and defining issues 

Middle stage when

· Mediator and disputants explore options for resolving dispute

· Mediator assists disputants  to test the reality of these options

· Possible solutions are negotiated 
Closing stage when

· final bargaining occurs

· decisions are recorded

· mediator makes closing statement and process is terminated

5. Intervention by a 3rd party – the mediator's role is limited - he controls the process, assists and guides and the disputants control content and outcome. May not impose a decision

6. Impartial and accepted by both disputants – fair and act w/o prejudice.
ARBITRATION

DEFINITION 
Is a process whereby the disputants voluntarily and jointly ask a 3rd party, the arbitrator, to hear both sides of the dispute and then make an award which the disputants undertake in advance to accept as final and binding
CHARACTERISTICS
1. Command process – Negotiation and mediation are consensual processes whereas arbitration and litigation are command processes (a decision in the form of judgment is imposed on disputants by judicial officer and enforced under sanction of the state).

2. Decision – in the form of an arbitral award is imposed on disputants which can be made and enforced as an order of court. Method of decision making is by means of adjudication i.e. the arbitrator makes a binding decision on the basis of the evidence and arguments both sides present. The difference to litigation – the judicial decision form part of precedent system whereas an arbitral award is binding only on disputants and not a TP

3. Process – disputants may 

· Select arbitrator 

· Choose rules of arb

· Determine the issues

· Arrange matters
4. Flexible process – compared to litigation. Can be adapted to different contexts 

DERIVATIVE PROCESSES
The FORM of a primary process has been retained but its FUNCTION has been adapted to suit specific circumstances.

A.
DERIVATIVES OF MEDIATION
a. CONCILIATION
:
refers to a form of mediation, the difference being that the TP intevenor (the conciliator) takes a more direct approach during med and may make a recommendation irt outcome. 
Differences to mediation 

· med – mediator may only guide and assist 
· cons – conciliator can advise disputants
· med – no interference in outcome 
· cons – can give non-binding recommendation
b. FACILITATION
:
is more flexible, less structured and is well suited to creative problem solving rather than specifically settling of disputes and can be used in situations where reaching an agreement is not necessary e.g. workshops, conferences and meetings. Also used in group dynamics as a means of assisting the group and individuals within a group to come to certain realisations. The TP intevenor is called a facilitator.
B.
DERIVATIVES OF ARBITRATION

a. EXPEDITED ARBITRATION
:
The rules of arbitration have been simplified iot avoid delays and to speed up hearing by (a) waiving of certain formal rules of evidence (b) shortening the periods within which docs must be exchanged and (c) giving the arbitrator an active rather than passive role at the hearing.
b. DOCUMENTS ONLY ARBITRATION
:
Conducted purely on the basis of the docs submitted by disputants to arbitrator, without the need for an arbitral hearing.  Occurs where there is little or no dispute on the basic facts and the dispute relates to a matter of interpretation of a contract. 
c. QUALITY ARBITRATION
:
is used in ltd circs where an expert is requested by disputants to give a binding decision irt type or quality of a certain product e.g. the quality of coffee beans. It is unique in that the presentation and testing of evidence and the arbitral hearing is dispensed with – the arbitral decision is based solely on the credibility, evidence and expertise of the arbitrator. 
d. FINAL OFFER ARBITRATION
:
the arbitrator's competence to decide the matter is modified and may make an award only on the basis of the most reasonable of the last offers of disputants. He may not choose a middle path only one of the offers. Purpose is to discourage excessive amount on the part of both parties. 
HYBRID PROCESSES
Combine elements of one primary process with elements of another to form a totally new process

1.
THE MINI TRIAL
is a combination of negotiation and litigation by imitating the trial process as a means of communicating info that eventually forms the basis of a negotiated settlement. This involves 2 stages (1) exchange of information and (2) settlement negotiations. The purpose is to settle legal disputes between companies. A neutral advisor supervises process. 

During 1st stage 

· legal counsel for each side gives abbreviated version of each party’s case

· minimum procedural standard 

· limited time period 

· neutral advisor controls this stage

During 2nd stage 

· senior co execs meet privately and in good faith iot settle the issues

· if unable to reach settlement, neutral advisor gives advisory opinion on merits of the case

· senior execs meet for a 2nd time to settle on basis of advisory opinion

· if settlement cannot be reached, process is terminated OR each party submits written offers
2.
MED/ARB
Enter into med 1st if they do not settle their differences, the med will be converted into arb ito which a decision will be imposed on them.

3.
ARB/MED
Consists of 3 stages: 

Arbitration stage - consists of normal arbitration process but before closing arguments it is converted to med

Mediation stage - med committee is formed consisting of mediator / arbitrator and disputants. If settlement is not reached, 
Award stage - a binding arbitral award finalises process. The award normally reflects the a/m the disputants should have reached during med stage.

ADR: ADVANTAGES
1. Expresses the personal needs of disputants thus converting a rights based dispute into an interest based problem
2. Private process allowing for confidentiality
3. The purpose is to achieve mutually beneficial settlement based on agreement of disputants
4. Mainly addresses the interests of disputants therefore avoiding aggressive bargaining about legal rights 
5. Voluntary compliance rather than compulsory court orders

6. Concentration on problem solving directed at the future relationship rather than  litigation  focussing on passed wrongs based on the attribution of blame 
7. Efficient methods for settling issues out of court meaning cost saving to both parties and state
ADR: WEAKNESSES
1. Does not guarantee the procedural rights of litigants 
2. Court proceedings is on record – thus enabling litigant to later turn to court for relief (appeal) w/o having to prove issues already on record 

3. Decision of court is binding and enforced through state by means of execution procedures whereas ADR process are only contractually binding
4. Litigation – access to court and court time are free whereas with ADR – 3rd party intervener must be paid and if settlement not reached – costs of informal process are added to cost of litigation. 
EXAM QUESTIONS

· Common factors shared by all ADR processes (10 marks)

· Explain why negotiation is a process. (5 marks)
· Discuss mediation as a primary ADR process (10 marks)
· Discuss advantages of same person as mediator and arbitrator (6 marks)

· Should mediator be neutral if not, impartial (10 marks)

· 3 positive characteristics of ADR (6 marks)

· Discuss the mini-trial (6 marks)

· Discuss litigation as a method of dispute resolution (8 marks)

· Name and discuss various derivatives of primary process of arbitration (10 marks)

· Basic differences between mediation, conciliation and facilitation (6 marks)

· Weaknesses of ADR (6 marks)

· Name 4 stages of negotiation process (4 marks)

· Describe 4 derivatives of arbitration (12 marks)

· Manner in which final offer arbitration functions (6 marks)
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