study unit 7

SMALL CLAIMS COURT

Regulated by SMALL CLAIMS COURT ACT 61 OF 1984
OBJECTIVES:

1 Make admin of justice more accessible
2 Provide for settling of minor civil disputes
3 Remove time-consuming, formalistic and expensive procedures
4 Intro simple and informal procedures iot decrease cost and speed up proceedings
5 Decrease cost by prohibiting legal reps from appearing in SCC
6 Establish a consumer-orientated court
PURPOSE:

1 To solve problems experienced by litigants in other courts thus extending the basic right of every citizen i.e. right to have access to justice – this is FACILITATED BY:

2 self-representation by both parties (i.e. plaintiff and defendant)

3 simplified pre-trial proceedings

4 granting commissioner an inquisitorial function

This does not give SCC inferior status. SCC are courts of law and their judgments are binding and execution is enforced by the State. Not inferior even though values of claims submitted are low.

SHORTCOMINGS:
1 very low jurisdictional limits restricts consumers to minor claims

2 certain claims are totally excl from jurisdictional competence of SCC

3 only natural persons may appear   

4 review of proceedings is allowed but appeal is prohibited
DIFFERENCES:
SCC and OTHER COURTS

1 Representation by members of legal profession not allowed – WHY – minimise legal costs    

2 Pre-trial formalities simplified and decrease to bare essentials

3 Relationship between litigants is adversarial 
4 Role of judicial officer – active role in assisting litigants to present their cases
ESTABLISHMENT and NATURE

1 The Min of Justice may by notice in GG establish a SCC in any district of a MC 
2 Officer presiding - Commissioner of SCC and is appointed by Min of Justice
3 Not a court of record BUT Commissioner must record his judgment or order and sign it – s3

4 General rule – proceedings must take place in open court – s4 HOWEVER there are exceptions
RIGHT OF APPEARANCE s7
1 Only natural persons can commence action – implication is that juristic persons MAY NOT COMMENCE ACTION AS A PLAINTIFF however may become a party to an action as a defendant  s7(1)

2 Natural person must appear in person and may not be represented by any other (thus no legal rep) however juristic person may be represented by its authorised officer (in practice this may be an in-house attorney) s 7(2) and (4) – this places the plaintiff at a disadvantage
JURISDICTION - almost identical to Mag Crt Act
· s 12: area of jurisdiction scc – that area or district irow it has been established 

· s 14: the persons iro whom scc will exercise jurisdictions
· s 15: jurisdiction iro causes of action (quantitative restrictions on all claims in scc is R7 000) 

· s 16: cases the scc are not authorised to hear
· s 17-24: various instances related to jurisdiction, namely incidental jurisdiction, abandonment, deduction of an admitted debt, splitting of claims, and cumulative jurisdiction. 
· s 22: provides where scc has no jurisdiction to hear a matter, parties cannot consent 
INSTITUTION OF ACTIONS

S 29 – pre trial stage is conducted as follows

· A lod is delivered to def allowing 14 days from date of receipt to satisfy claim  s 29(1)(a)

· If the def does not satisfy claim set out in lod summons is issued out of SCC  s 29(2) - the plaintiff must then deliver a summons (personally/auth rep) to clerk of court + a copy of written demand 

· Before issuing the summons, the clerk must be satisfied (a) delivery to def (b) natural person (c) reqs met THEN must set out a time and date for hearing. This info must be stated in summons  s 29(2)

· The summons is served on def by pl/auth agent/messenger of court. Litigants may themselves effect service s29(2)

· No pleadings are req from litigants. However, def may at any time before hearing, lodge with the clerk a written st describing nature of his defence & the grounds it’s based in. A copy must be ss to plaintiff by def s 29(3)  

PROCEDURE & EVIDENCE

1 In general - rules of law of evidence do not apply iro proceedings in SCC 
2 Exception – Commissioner has discretion to establish any fact in a matter s 26(1)

S 26(3) – intro the inquisitorial system
· Litigants may not question or cross-examine other litigants or witness

· Commissioner must proceed inquisitorial to establish relevant facts and may question any 
litigant or witness             

· Commissioner may in his discretion allow a litigant to question another litigant 

· This procedure allows commissioner an active role unlike in other courts – passive role

3 Evidence to prove or disprove any fact or issue may be submitted in writing or orally s 26(2)

4 A litigant may call 1+ witness to prove his claim or defence s 27(1)

5 Commissioner can decide when evidence is sufficient or not
APPEAL & REVIEW

S 45 – a judgment or order of SCC is final and there is no appeal will lie against it
S 46 – proceedings may be reviewed on flg grounds:  

· absence of jurisdiction
· interest in action, bias, malice, corruption by Commissioner 
· Gross irregularity with proceedings
                   


INQUIRY INTO FINANCIAL POSITION

1 Speedy execution after judgment
2 Commissioner must ask judgment dr whether he is able to comply w/o delay
3 If unable, the court may conduct enquiry into financial position of dr
4 After this enquiry the court may order to pay in instalments
5 Enquiry takes place immediately after judgment
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