UNIVERSITY EXAMINATIONS UNIVERSITEITSEKSAMENS
f
j UNISA I
|
CiP2601 (489172) May/June 2011
ClPZO" G ( 476636)
GENERAL PRINCIPLES EOl"" CIVIL PROCEDURE
Duration 2 Hours 100 Marks
EXAMINERS .
FIRST PROF OS SIBANDA PROF F CASSIM
PROF E HURTER
SECOND PROF JA FARIS

THIS EXAMINATION QUESTION PAPER CONSISTS OF SEVEN (7) PAGES PLUS INSTRUCTIONS
FOR THE COMPLETION OF A MARK READING SHEET

This examination paper remains the property of the University of South Africa
and may not be removed from the examination room

THE QUESTIONS IN THIS PAPER COUNT A HUNDRED MARKS THIS PAPER CONSISTS OF
TWO SECTIONS. SECTION A CONSISTS OF MULTIPLE CHOICE QUESTIONS (COUNTING 30
MARKS) AND MUST BE ANSWERED ON A SEPARATE PAGE SECTION B CONSISTS OF
QUESTIONS THAT REQUIRE WRITTEN ANSWERS (COUNTING 70 MARKS) ANSWER ALL THE

SECTIONS

PLEASE COMPLY WITH THE FOLLOWING INSTRUCTIONS WHEN ANSWERING THE
EXAMINATION PAPER

1 Answer ALL TEN questions in Section A and ALL FOUR QUESTIONS in Section B
2 In Sections B ensure that you give full reasons for each answer A mere Yes/No will eamn no

marks
3 Ensure that the time you devote to each question is proportionate to the marks allotted for the

question

Please use a separate page to answer the questions in Section A

Ten questions (marked 1 — 10) follow under Section A Each question consists of four

statements Some statements are accurate and some are inaccurate, some of the statements

are correct and some are incorrect You have {0 decide which of the statements are most

accurate or correct or incorrect and indicate it on a page according to the number of the

statement For example, If you decide statement 2 of Question 1 1s the most accurate, you write

down option [2] on the particular page next to.Question 1

6 PLEASE ALSO WRITE DOWN YOUR ANSWERS FOR SECTION A (QUESTIONS 1-10)
IN YOUR ANSWER BOOK. THIS IS TO $NSURE THAT WE HAVE A COPY OF YOUR
ANSWERS SHOULD THE MARK-READING SHEET BE MISPLACED OR LOST
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SECTION A: MULTIPLE-CHOICE QUESTIONS

QUESTION 1

Indicate the most accurate statement

M

@)
)

(4)

In the Anglo-American system of procedure, a judge must issue summons on behalf of the
plaintiff

The judge 1s never active in the Anglo-American system of civil procedure

The principle of bilaterality 1s based on the assumption that the truth will emerge if, in an
adversarial relationship with each other, the litigants present opposing versions of the same
case

Every citizen 1s able to afford itigation because court time and court administration are paid
for by the state

QUESTION 2

Indicate the most accurate statement:

(1)
(2)

3

4

The rules of court are a means in themselves rather than an end to the means

The procedure of the High Courts Is regulated only by the provisions of the Supreme Court
Act 59 of 1959

The Uniform Rules of Court are a common set of procedural rules that only regulate
proceedings conducted in the High Courts

The Rules Board may make rules for the Constitutional Court

QUESTION 3

Indicate the most accurate statement

(1)
(2)
3)

(4)

The plaintiff may issue a summons against the respondent.
If the accused Is found guilty, he/she 1s liable to the complainant for damages.

In an mstance where the accused raises a probable defence, the court must find the
accused not guilty

A magistrate’s court has discretion in regard to its own procedure
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QUESTION 4

Indicate the statement which is the most accurate

(1) A clam mnsttuted by a registered company In the small clams court may not exceed the

quantitative junisdiction of R 12 000 imposed by the Small Claims Courts Act, 1984

(2) Insmall claims courts, a party is entitled to cross-examine his or her opponent

(3) A small claims court can hear an action for seduction or breach of promise to marry
(4) A letter of demand 1s the first document in small claims court proceedings
QUESTION 5

indicate the statement which 1s the closest to correct

(M

(2)

©)

4

Arbitration is an Alternative Dispute Resolution (ADR) process that has much in common
with litigation, including guaranteeing procedural nights of itigants

When we refer to the reform of civil procedural law, we are in fact merely refernng to
certain proposed cosmetic changes

Both negotiation and arbitration are not processes because both lack the formalities and
the technical procedure of itigation

A hybrid process of ADR s constituted when two or more elements of pnmary processes
are combined

QUESTION 6

Indicate the statement which is the closest to correct

(1

()

©)

An mncola of a particular High Court is a person who 1s domiciled or resident in that court’s
area of junisdiction, and who must be a South African citizen

The forum rer sitae will exercise junisdiction over immovable property only following the
attachment thereof.

On the basis of the actor sequitur forum rei rule, a High Court may not exercise jurnisdiction
unless the defendant 1s domiciled or resident within its area of junisdiction

An application for attachment must be brought before the main action commences, and the
applicant must show that, prima facre, he or she has a cause of action
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QUESTION 7

Indicate the statement which 1s closest to correct.

According to the case of Veneta Minena Spa v Carolina Colliers (Pty) Ltd 1978 (4) SA 883 (A), a
submisston to the junsdiction of a High Court occurs when

(1)

2

both parties to the action are foreign peregnni and the cause of action has occurred
outside the court's area of junisdiction,

both parties to the action are incolae of the court concerned,

(3)  the plantiff 1s an mcola of the court concerned and the defendant 1s an incola of another
South African Court, the cause of action has occurred outside the court's area of
junsdiction,

(4)  the plaintiff 1s a local peregrinus and the defendant 1s a foreign peregnnus and the cause
of action has occurred within the court’s area of junisdiction

QUESTION 8

Indicate the statement which 1s the closest to correct

A High Court may exercise jurisdiction ad fundandam junisdictionem if

(M

(2)

“4)

Both the plaintiff and the defendant are peregrini of the court concerned and attachment
has taken place.

The defendant 1s a peregnnus of the court concerned but an mcola of the Republic,
provided that attachment has taken place

Attachment has taken place in an instance where the defendant i1s a peregrinus of the
court concerned and of the whole Republic, irrespective of whether the plaintiff is an mcola
or peregrinus of the court concerned, provided that the cause of action has arisen within
the court's area of jurisdiction

The plaintiff 1s an mncola of the court concerned, and the defendant Is a peregrinus of the
Republic, in an instance where the cause of action arose outside the area of junisdiction of
the court concerned, provided that attachment has taken place
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QUESTION 9
Indicate the statement which is the closest to correct

M

()

)

“)

A counterclaim that exceeds the junisdiction of a district magistrate’s court must be
instituted in a High Court having junisdiction before the plaintiffs claim 1s heard in the
magistrate’s court.

Cumulative jurisdiction 1s when different clams between the same parties and which are
based on different causes of action are contained in one summons

A lack of junsdiction, either in terms of sections 28, 29 or 46 of the Magistrates’ Courts Act
32 of 1944 can always be rectified by consent to junsdiction in terms of section 45 of the
Magistrates’ Courts Act 32 of 1944

Section 39 1s used In cases where the plaintiff's claim exceeds the quantitative junsdiction
of the district magistrates’ courts and the defendant files a counterclaim. The effect of this
is that the counterclaim 1s automatically deducted from the amount claimed to bring the
claim within the quantitative junsdiction imit

QUESTION 10

Indicate the statement which i1s the most accurate

(1)
(2)

&)

(4)

The Supreme Court of Appeal 1s competent to hear only non-constitutional matters

Only the Constitutional Court may adjudicate on any alleged violation of a fundamental
right entrenched under Chapter 2 of the Constitution of 1996

A magistrate’s court 1s not competent to adjudicate upon the validity of any legislation but
may pronounce upon the validity of the exercise of executive powers by the President

Disputes concerning the constitutional status, powers or functions between organs of state
in the national or provincial spheres may only be adjudicated by the Constitutional Court

(3X10)
[30]
SECTIONB
GENERAL PRINCIPLES
QUESTION 1
(a)  Brefly discuss how the function of a South African judge differs from that of a continental

(b)

judge (6)

State any four (4) aspects of process and procedure in terms of which the Rules Board is
competent to make rules or amend or repeal them in terms of section 6 of the Rules Board

for Courts of Law Act 107 of 1985 (4)
[10]
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ALTERNATIVE DISPUTE RESOLUTION
QUESTION 2
(a)  Explain the differences between a consensual process and a command process ®)
(b)  State and explain the three stages of Arb/Med 5)
[10]

JURISDICTION OF THE SUPERIOR COURTS

QUESTION 3

(@ X s an incola of the KwaZulu-Natal High Court, Durban Z wishes to commence
proceedings against X but 1s not sure what to do since Z discovers that X's employer has
sent him to manage a project in Cape Town for three months With these facts in mind,
answer the following questions. Give full reasons for your answers

() May Zssue summons against X out of the KwaZulu-Natal High Court, Durban?  (2)

(n) If Z does decide to issue summons out of the KwaZulu-Natal High Court, Durban,
would it be possible to serve the summons on X in Cape Town? (2)

(b) S entersnto a contract of sale with T, whereby S purchases T's iImmovable property |

() Discuss the grounds on which a High Court may exercise junsdiction if § wishes to
commence proceedings against T because T i1s delaying the transfer of the property
due to his failure to obtain clearance certificates for the payment of municipal rates and

taxes on the property (3)

(1) Driscuss the grounds on which a High Court may exercise junsdiction if T also wants to
institute proceedings against S because S has not, despite demand, paid the deposit
due and payable under the contract (1

(<) R wishes to apply for an order for attachment ad fundandam junsdictionem Discuss
whether a High Court would grant such an order if both the plantiff and defendant are

peregnins of the Republic 4)
2]

QUESTION 4

J and T are marned to each other and are domiciled in Lesotho After having been marned to
each other for a period of 8 years, J wishes to divorce his wife, T. At the time of the institution of
divorce proceedings, J had been living in Pretonia for ten months

With these facts in mind, answer the following questions Give full reasons for your answers

(a) Why will the North Gauteng High Court, Pretoria, have junisdiction to hear the action for
divorce? (3)

(b) Explain why the North Gauteng High Court, Pretoria, would retain its jurisdiction over the
matter if T 1s domiciled in Pretoria and J, at the time of the break-up of the marnage,
immuigrated to Botswana where he lives permanently (3)
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(c) Does J have any choice between instituting divorce proceedings in a High Court or in
regional Magistrates’ Court? @)

8l

JURISDICTION OF THE LOWER COURTS

QUESTION 5

V hives and works in Pretoria In addition, V also owns a holiday home in Bulawayo, Zimbabwe
While in Pietermaritzburg, V is involved in a motor collision with W, who lives in Benoni W wishes
to claim damages from V, alleging that the motor collision was due solely to negligence on the
part of V

With these facts in mind, answer the following questions. Give full reasons for each answer.

(@)  WIll the magsstrate’s court for the district of Pretoria be competent to exercise jurisdiction?

()

(b)  Will the magistrate’s court for the district of Pietrmantzburg be competent to exercise
junisdiction? 2)

{©) Will any district magistrate’s court be competent to exercise junsdiction if W's claim is in
the amount of R170 000 and W owes V an admitted debt of R90 0007 (2)

(d)  Determine whether a district or a regional magistrate’s court will be competent to exercise
jurisdiction if, in the same summons, W claimed an amount of R70 000 for pain and

suffering and R50 000 for medical expenses? (4)

(e) On the same dispute, V alleges that the motor collision was due solely to negligence on the
part of W, and wishes to institute a counterclam for the amount R400 000 for damages

suffered Discuss V's options 4
H If W enters into a contract with P to repair his motor vehicle and P fails to do so for a period
of four months, will the district or the regional magistrate’s court be competent to grant an
order to force P to repair the motor vehicle? 4)
(g) May W apply to the court for arrest tanquam suspectus de fuga, in case V, a judgment
debtor, intends immigrating to Zimbabwe? (2)
[20]
QUESTION 6

Answer ALL the following questions

(a)  State four (4) matters that fall within the junsdiction of a regional magistrate’s court in

terms of section 46 of the Magistrates’ Courts Act, 1944 (4)

(b)  Describe the automatic rent interdict in terms of section 31 of the Magistrates’ Court Act,
1944 (6)

[10]

TOTAL MARKS: [100]
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