
	
	
	



	Civil procedure in South Africa
South African civil procedure was merged with this page · Interest
Civil procedure in South Africa sets out the rules and standards that courts follow in that country when adjudicating civil suits (as opposed to procedures in criminal law matters). These rules govern how a lawsuit or case may be commenced, and what kind of service of process is required, along with the types of pleadings or statements of case, motions or applications, and orders allowed in civil cases, the timing and manner of depositions and discovery or disclosure, the conduct of trials, the process for judgment, various available remedies, and how the courts and clerks are to function.
Sources 
The sources of civil procedure in South Africa are to be found the Magistrates' Court Act and Rules, the Supreme Court Act, the Uniform Rules of Court,jurisprudence, court practice rules and other legislation. Notice ought also to be taken of the Seventeenth Constitutional Amendment Bill and the Superior Courts Bill.
Courts 
System 
The South African court system comprises the lower courts, the High Courts, the Supreme Court of Appeal, the Constitutional Court and such special courts as the Small Claims Court, the Labour Court, the Competition Appeal Court, the Tax Courts, the Land Claims Court and the Electoral Court.
There is only a very slight distinction between the procedures of the High Court and those in the Magistrate's Court. As a result, save where otherwise indicated, it is safe to assume that the form and content of the proceedings is the same. It is important to note, however, that both courts have their own empowering statutes and court rules. The Act, in each case, sets out what kinds of disputes may be heard by each court, and the rules prescribe how the disputes will be brought before court: that is to say, the form of pleadings and time limits.
Magistrate's Court 
The magistrate's courts are the lower courts in South Africa. These are creatures of statute, created by the Magistrates' Courts Act, and therefore do not have inherent jurisdiction. This means that they may hear only those matters prescribed by the Act. There are two kinds: the district Magistrate's Court and the Regional Magistrate's Court. The country is divided into magisterial districts, each of which has a magistrate's court. In certain cases, magisterial districts are grouped together. In each such region, there is a Regional Magistrate's Court. Until recently, the Regional Court was only a criminal court. As of August 2010, however, it also has civil jurisdiction. Matters in the magistrate's court are presided over by a magistrate under the leadership of a Chief magistrate.
In terms of the Seventeenth Constitutional Amendment Bill, the Magistrate's Court would be renamed the "Lower Court," and the presiding magistrates known as "Judges of the Lower Court," who would be appointed by the Judicial Service Commission. It is anticipated that both the Seventeenth Constitutional Amendment Bill and the Superior Courts Bill will be promulgated in 2012.
Owing to the volume of administrative work involved in civil-court matters, each court has a comprehensive system of administration. The key officer in civil matters is the Clerk of the Civil Court. This official is appointed by the magistrate to undertake such administrative duties as issuing summonses, receiving pleadings, compiling court rolls and keeping records. He also has the task of noting judgments in certain matters.
The administration of civil work in the regional court is conducted by the Registrar of the Regional Court. In practice, this role is often covered by the same person, who wears different hats depending on whether he is administering lower-court or regional-court matters.
High Court 
The term "High Court" is misleading, because it suggests that there is only one, whereas in reality there are many, divided into provincial (CPD, ECD, NCD, TPD, NCP, OPD) and local divisions (WLD, DCLD, SECLD). The High Court system is presently under review in terms of the Superior Courts' Bill, which specifies nine provincial seats for each division and eight local divisions.
The High Court enjoys inherent jurisdiction, and therefore may hear all applications, whereas the lower courts may only hear some. Matters in the High Court are presided over by judges under the leadership of the Judge President. Administration is led by the office of the Registrar of the High Court, whose duties are similar to those of the clerk of the court.
Supreme Court of Appeal 
The Supreme Court of Appeal (SCA), located in Bloemfontein, is the highest court in appeal cases with no constitutional basis. Matters in the SCA are presided over by judges under the leadership of the President of the Supreme Court of Appeal. In terms of the amendments proposed in the Seventeenth Constitutional Amendment Bill, the Constitutional Court would become the highest court in respect of all matters (not just those in which a constitutional point is raised), so that leave to appeal any decision of a high court would be granted directly to the Constitutional Court if this is deemed to be in the interest of justice. The SCA would continue to exist; indeed, its workload would be enhanced, in that it would have to deal also with appeals from courts of similar status to that of a High Court, such as the Competition's Court and the Labour Court.
Constitutional Court 
This is the highest court in constitutional matters. It is located in Johannesburg and is presided over by judges under the leadership of the Chief Justice.
Personnel 
The clerk of the Magistrate's Court or registrar of the High Court is the administrative hand of the court, whose duty it is to receive and file documents, to notify legal representatives, to compile the court roll, to tax bills and, where he or she has the power, to grant orders.
The sheriff of the court (known formerly as the messenger of court) is a creature of statute, created by the Sheriff's Act, which came into force in 1990. His jurisdiction is specific, and his duties are set out in section 14 of the Magistrates' Courts Act and in the Rules. He has the power to deliver and serve court documents and judgments, to execute writs and to conduct arrests. Whereas the clerk or registrar plays a mostly administrative role, then, the sheriff is charged with more practical matters.
Finally, there are legal representatives and presiding officers.
Constitution 
The Constitution of the Republic of South Africa, 1996, has played a significant role, if not an especially wide one, in recent changes to civil procedure, as in, for example, debt collection matters, access to the courts and prescription, in particular with respect to litigation against the state.
Pre-litigation 
A civil dispute may be and usually is divided into three stages:
· pre-litigation;
· litigation; and
· post-litigation.
The pre-litigation stage involves certain preliminary enquiries: into, for example, whether there is in fact a case, the kind of action to be taken, the identity of the person against whom it is to be pursued, for how much, by whom, and in which court—everything, that is, which must occur prior to the point at which a dispute is actually referred to a court. It may also involve correspondence with an opponent and the sending of a letter of demand.
Cause of action 
One of the first questions to be asked is on what basis the claim is founded; what, in other words, is the cause of action? The cause of action is essential in identifying the elements which must be proved to be successful with the claim. It is therefore an enquiry into substantive law, assisting in the determination of the appropriate civil procedure to be followed. Examples include breach of contract and damages in delict. The best way to deal with a matter is to identify the cause of action with as much particularity as possible. In the case of breach of contract, for example, one should identify the type of breach, be it misrepresentation or mora debitoris or something else. A set of facts may disclose multiple causes of action: In the case of an motor-vehicle collision in which a breadwinner dies, a claimant may sue both for damage to the vehicle and for loss of support.
Locus standi 
Before a party may sue in a court of law, he has to prove that he has title to sue. This is determined by two questions:
1. whether a particular person or juristic person is the right party to sue; and
2. whether that person has the ability or capacity to sue.
Grounds 
Under the common law, a litigant had title to sue if he could show that he had a direct and substantial interest in the matter. The requirements were as follows:
· the plaintiff must have had an adequate interest, not merely a technical one;
· the interest must not have been too far removed;
· the interest must have been actual, not abstract or academic; and
· the interest must have been current, not hypothetical.
In actions based on the Bill of Rights, the grounds on which a litigant may have locus standi are listed in section 38, in terms of which the following may litigate:
· anyone acting in his own interest; 
· anyone acting on behalf of another person who cannot act in his own name; 
· anyone acting as a member of, or in the interest of, a group or a class of persons; 
· anyone acting in the public interest; and
· an association acting in the interest of its members. 
Capacity 
Someone may be the right person to litigate, but he may still lack capacity to sue. Capacity determines a litigant's title not only to sue, but also to be sued. The general rule is that natural and juristic persons have the capacity to sue. There are, however, certain exceptions:
· minors;
· insane persons;
· prodigals; and
· insolvents.
It is important also to note the special position of the following:
· judges;
· diplomats;
· fugitives from justice;
· trusts; and
· partnerships. 
Jurisdiction 
Once a person has decided what is his cause of action, and who is going to institute the claim, he can determine out of which court to sue. The general principle in jurisdiction is that the plaintiff has the choice, because he is dominus litis. There are various factors which may affect where a case will be heard:
· residence;
· cause of action;
· the place where the dispute arose;
· the quantum and nature of the claim;
· consent;
· location of the property; and
· other factors.
Very often there will be more than one court with jurisdiction. In such a case the plaintiff may simply choose out of which court to sue. He must ensure, however, that he minimises his own cost. Jurisdiction is dealt with in the Magistrates' Courts Act and the Supreme Court Act.
Residence 
In terms of section 28 of the Magistrates' Courts Act, a court has jurisdiction over all persons residing within its jurisdiction as well as all property situated within its jurisdiction. It is evident from this section that the court has jurisdiction over the following:
· any person who resides, is employed in or carries on business within the district, where "person" includes the state, body corporate, municipalities, and corporations, and where the key is permanence, so that a person employed for a short period, or visiting a place for a short period, cannot be said to "reside" there;
· any partnership with its business premises in the area, or whose members reside in the district, which allows one, in spite of the common law, to sue a partnership in its name; and
· any person in respect of proceedings incidental to any action or proceeding instituted in the court by such person himself, which deals with the case where a plaintiff sues out of the wrong court and is met by a counterclaim. The plaintiff in convention can only continue in that wrong court if his claim is incidental—i.e. arises out of the same facts—as the original claim. 
Cause of action 
Section 28 also confers jurisdiction over any person, regardless of residence or employment, if the cause of action arose entirely within the jurisdiction of the court.
Where the dispute arose 
The court has jurisdiction in terms of section 28 over any party to interpleader proceedings if
· the execution creditor and every claimant to the subject matter reside, carry out business or are employed within the area;
· the subject matter have been attached by the court; and
· all parties consent. 
Interpleader proceedings occur when one party intervenes in execution proceedings, usually because property attached while in the possession of the other party belongs to him. The interpleader summons is issued therefore to try to prevent the sheriff from selling off property that belongs to the first party.
Quantum and nature of the claim 
The district magistrate's court may only hear a matter with a quantum of up to R100,000. The regional court may hear matters with a quantum of up to R300,000. One may not sue for more than these amounts in these courts; nor may one institute a claim whose judgment value is more than these amounts.
The court may hear the following cases:
· delivery or transfer of immoveable or moveable property; 
· claims for ejectment; 
· actions for the determination of a right of way; 
· claims based on liquid documents or mortgage bonds; 
· actions arising out of a credit agreement; 
· actions arising out of section 16 of the Matrimonial Property Act; 
· actions including application for the liquidation of a close corporation; and
· other actions where the quantum is below the stated figure. 
There are certain matters which cannot be heard in the magistrate's court. These are dealt with in section 46 of the Act and include
· matters concerning the validity or interpretation of a will or other testamentary document;
· matters in which the status of a person is affected;
· matters in which is sought a decree of perpetual silence; and
· matters involving specific performance without the alternative of damages, except 
· the rendering of an account in which the claim does not exceed the prescribed monetary jurisdiction; and
· delivery or transfer of property, moveable or immoveable, where the value of the property does not exceed the prescribed amount.
Consent 
The court has jurisdiction over any defendant who appears and does not object to its jurisdiction. A defendant who fails to object to jurisdiction in his plea is deemed to have consented to jurisdiction. Note, however, that there may be some exceptions, and that such a defendant may only consent to jurisdiction over his person and cannot consent where the court lacks jurisdiction in any event.
Location of property 
Any person who owns immoveable property situated within the area of jurisdiction of the court, where such action is in respect of that property or a mortgage bond over that property, is subject to the jurisdiction of the court.
Other factors 
Section 30bis deals with court orders for the attachment of property or person to found jurisdiction. This usually occurs where the defendant resides outside the Republic and there is another basis for the court's jurisdiction.
Jurisdiction in the High Court 
The Constitution, in section 169, permits High Courts to hear any matter save
· cases that can be heard only by the Constitutional Court; and
· cases which have been assigned by an act of parliament to another court with a status similar to that of the High Court.
Otherwise the High Court enjoys jurisdiction over all persons residing and all causes of action arising within its area of jurisdiction. There are three common grounds of jurisdiction in the High Court:
1. domicile (ratio domicilii);
2. cause of action (ratione res gestae); and
3. property situated within the court's area (ratione rei sitae).
High Court jurisdiction is founded on the doctrine of effectiveness, which refers to the principle that a claimant must sue out of the court which will be most effective in giving a judgment: that is, the court which is best positioned to enforce the judgment.
Demand 
There are certain cases in which demand is required as a prerequisite for litigation. Where there is no demand in such cases, a cause of action cannot arise and any action instituted is premature. Generally speaking, demand is required in two instances:
1. to complete a cause of action; and
2. where legislation requires it.
Time limits 
It is imperative that time limits in civil procedure, prescribed by the legislature, be observed, and in this regard to note the difference between "court days" and "calendar days." Court days do not include Saturdays, Sundays and public holidays, but calendar days do. It is also important to know how to count these days.
Litigation 
Once the pre-litigation issues have been settled, the formal litigation process begins. This stage involves or requires or mandates
· the exchange of documents;
· time limits;
· compliance with court rules and procedures; and, finally,
· the trial or hearing.
Actions 
What follows is a series of documentary exchanges (called pleadings) between the parties. This is akin to a conversation on paper, in that each party sets out respectively the basis of his complaint and the basis of his defence. The procedure is strictly regulated by the rules of court, not least with respect to the time limits that have to be observed. Failure to comply with the rules of court can be fatal for a case. The defendant, for example, is given ten days within which to lodge his appearance to defend (known as a notice of intention to defend, which indicates that he disputes a claim in the summons), failing which the plaintiff (the party bringing the action) can take judgment.
Usually the process commences with either a summons (in the case of action proceedings) or a notice of motion (in the case of application proceedings).
Summons 
A summons has been defined as "a court process in which the defendant is called upon to enter appearance to defend the action within a stipulated time and to answer the claim of the plaintiff, and in which he is warned of the consequences of failure to do so."
There are three types of summons:
1. a simple or ordinary summons;
2. a combined summons; and
3. a provisional sentence summons.
A simple summons is a document which contains the basis (the particulars of the claim) for the plaintiff's action in the body of the summons. The simple summons is the High Court equivalent of the ordinary summons in the Magistrate's Court. A combined summons, on the other hand, has a more detailed and separate document containing the particulars of claim and is annexed to the summons. As a general rule, the simple summons is used where the claim is for a debt or a liquidated demand. There are certain matters for which a combined summons is prescribed: for example, in divorce matters. In the High Court, however, it is customary only to use a simple summons when one is certain that it is appropriate to do so.
A provisional sentence summons is one whereby a creditor in possession of a liquid document may sue speedily. If the debtor cannot dispute the validity of the liquid document, a provisional judgment will be entered against him. Only once he has paid the judgment debt as security will the debtor be able to enter into the merits of the case. In a recent Constitutional Court decision, it was held that various aspects of the provisional summons procedure were inconsistent with the Constitution.
The contents of the summons are set out in Rules 5 and 7 of the Magistrates' Courts Act. Similar provisions are contained in Rule 17 of the Uniform Rules of Court. The summons consists of the following:
· time limits;
· a warning;
· a form of consent to judgment;
· a form of appearance to defend;
· a notice drawing attention to section 109 of the Act;
· a notice drawing attention to sections 57, 58, 65A and 65D of Act;
· the address at which plaintiff will receive service of all process;
· a signature;
· citations of parties;
· averment of jurisdiction;
· particulars of Claim; and
· a prayer. 
The summons is usually signed by an attorney, or by the plaintiff personally if he is not represented. Once it has been drafted, it must be issued by the clerk of the court or the registrar, who places a stamp on the document and gives it a case number. Rule 10 of the previous court rules provided for the lapsing of a summons after twelve months if service has not taken place by then. No such provision appears in the amended court rules.
Particulars of claim 
The rules of court prescribe both the form of the particulars as well as the content. It is only from the particulars that one can see the basis of the action as well as the relief sought. The particulars of claim, then, sets out the facts that give rise to the claim as well as what the plaintiff wants the court to decide.
In a simple summons, the particulars appear in abbreviated form, often in one line. Prior to the new Magistrates' Court Rules, a defendant who wished to find out more did so by delivering to the plaintiff a request for further particulars in terms of Rule 16 of the Magistrates' Courts Act. No such rule exists in the High Court, and Rule 16 has now also been replaced by Rule 15, which refers to a declaration. The declaration is a separate document in which the Plaintiff must set out his particulars of claim in the same precise manner as he would in a combined summons.
Rule 6 of the Magistrates' Courts Act, and Rule 18 of the Uniform Rules, set out the form and content of pleadings in general. With respect to the form, particulars of claim must be divided into separate paragraphs and numbered consecutively with each averment appearing in a separate paragraph.
With regards to the content, it must contain the following:
· a heading; 
· a statement of the facts on which the claim is based; 
· jurisdiction;
· a cause of action; and
· a prayer.
Rule 6 of the new Magistrates' Court Rules and Rule 18 of the High Court have specific rules regarding certain categories of cases, namely
· damages;
· contractual matters; and
· matrimonial matters.
Failure to comply with these rules will result in the pleading's being irregular.
Service of the summons 
Once the summons has been issued by the registrar or clerk of the court, it may be served. Service of court process is undertaken by the sheriff. In practice, the attorney takes the original summons with any annexures, together with one copy for the defendant (or as many copies as there are defendants) to the sheriff. The sheriff will deliver the document to the defendant. There are prescribed forms of service that are permitted by law. The following general terms apply to the service of documents:
· Service must be effected by the specific sheriff appointed to operate in that particular jurisdiction.
· Service may not be effected on a Sunday or a public holiday (with some exceptions).
· Service must be effected without undue delay.
· Any person obstructing the sheriff in the carrying out of his duties is guilty of an offence.
On arrival at the defendant's house, the Sheriff hands to the defendant a copy of the process and is required to show him the original and to explain the meaning of the document. The defendant will often sign on the back page of the process to acknowledge receipt thereof. The Sheriff is required then to submit to the attorney a return of service (if he is successful) or a return of non-service (if he is unsuccessful).
Rule 9 of the Magistrate's Court, and Rule 4(1)(a) of the High Court, make provision for the methods of service. These include
· personal Service;
· service upon an agent;
· service on another at the residence or place of business of the defendant;
· service at the defendant's place of employment;
· service at the defendant's domicillum citandi et executandi;
· service by affixing; and
· service via registered post (which applies only to the Magistrate's Court).
Where a party is unable to serve in any of the following conventional ways, the Magistrate's and High Court rules make provision for service via substituted service and edictal citation. The former is where the instituting party applies to the court to grant some other form of service: for example, via newspaper. The latter is frequently used in service of process on a defendant who is resident outside the Republic.
Default judgment 
Once the summons, with all annexures, has been served on the defendant, and the required time period for a response has lapsed without such a response, a party can apply for judgment. This is judgment on the basis that the defendant is in default. Default judgment is entered or given in the absence of the party against whom it is made. It frequently occurs when a defendant has failed to file his notice of intention to defend, but it can also be entered against the plaintiff. In terms of the rules, default judgment is granted in the following circumstances:
· when there is a failure to deliver a notice of intention to defend at all; 
· when there is a failure to deliver a notice of intention to defend timeously; 
· when the notice of intention to defend, although delivered, is defective; and
· when there is a failure to deliver a plea timeously or at all. 
The consequences of each depend on which of the above circumstances applies:
· In the case of a failure to deliver a notice of intention to defend at all, the plaintiff will only be granted his request for default judgment where the summons is in order and there has been proper service.
· Magistrates' Courts Rule 13(5) provides that a late notice of intention to defend will still be effective provided that it is sent before default judgment has been granted. If the notice is sent before judgment is granted, but after request for default judgment has been lodged, the plaintiff is entitled to costs. Rule 19 (5) of the Uniform Rules of court provides for costs to be awarded in a similar situation.
· As regards delivery of a defective notice of intention to defend, Rule 12(2)(a) sets out the meaning of the term "defective." In this case, the plaintiff is required to give the defendant a chance to rectify the defect within five days, failing which default judgment will not be granted.
· As for failure to deliver a plea timeously or at all, there are several circumstances under which a defendant can be in default of a plea. In such case Magistrates' Courts rule 12(1)(b) and High Court rule 31(5)(a) require that the plaintiff afford the defendant a chance to do so by delivering a notice calling on the defendant to file his plea; otherwise he will be barred. This document is called a notice of bar.
A request for default judgment must be in writing and lodged with the clerk or registrar of the court. The request is sent to the registrar. If the defendant has not filed an appearance to defend, there is no need to send a copy of this request to the defendant. A request thus consists of the following documents:
· a request for default judgment;
· the original summons; and
· a return of service.
The request must set out that the papers are in order as well as the grounds on which the request is being brought.
Ordinarily a default judgment may be granted administratively. This means the clerk or registrar is permitted to grant the judgment, provided that the papers are in order. In matters where the claim is not for a debt or a liquidated demand, default judgment can only be obtained after either giving oral evidence before court or providing same by way of affidavit. When faced with a request, a magistrate or clerk can do one of the following:
· grant judgment;
· refuse judgment;
· call for evidence;
· make any other order as he deems fit.
Notice of intention to defend 
If the defendant decides to oppose the action as set out in the summons, he is required to deliver a notice setting out his intention within ten days of receipt of the summons (or twenty days in the case of the state).
The document sets out the defendant's intention to defend the action, as well as the address at which he will receive all further documents in the proceedings. The appearance should indicate the physical, postal, email and fax number of the defendant, provided that the physical address is within fifteen kilometres (MC) and eight kilometres (HC) of the court house. The document must be signed by the defendant or his legal representative. The notice should also indicate the manner in which the defendant prefers all further pleadings and documents to be exchanged.
The notice is delivered to the plaintiff by either physically delivering it to his address, or via registered mail. There is no requirement to send the document through the sheriff. The word "deliver" entails that a copy of the document is served on the opposite party and the original filed with the clerk of the court. In the event of a notice to defend being filed, a plaintiff may, under certain circumstances, file an application for summary judgment.
Further particulars 
Prior to the amendment of the MC rules, Rules 15 and 16 made provision for a defendant, requesting further particulars to the cause of action, to clarify any issues in the particulars of claim to plead to the case before him. This rule has now been removed and replaced with one which deals with proving a declaration and further particulars for the purposes of a trial. The High Court rule was also removed many years ago.
Declaration 
Should a plaintiff elect to issue a simple summons (HC) or ordinary summons (MC), and the defendant decides to defend the matter by filing his notice of intention to defend, the plaintiff is then obliged to file a declaration.
The declaration is similar to the particulars of claim filed in a combined summons and must therefore contain all the essential averments of the cause of action. It will set out in detail the nature of the claim, the conclusions of law that the plaintiff is entitled to make from the facts, and a prayer setting out the relief to be claimed. If the plaintiff's claim consists of a number of claims, each claim should be dealt with separately in the details referred to above.
Rule 15(1) instructs a plaintiff to deliver the declaration within fifteen days of the date of the receipt of the notice of intention to defend. Should the plaintiff fail to do so, a defendant may, in writing, request the plaintiff to deliver such declaration within five days. Should the plaintiff fail to deliver the declaration, the defendant may set the action down for hearing on a further day days' notice to the plaintiff; in the event of the plaintiff's being in default to rectify his default or to appear on the date, the defendant may apply for absolution of the instance or judgment.
Defence 
Where a defendant is faced with a summons, he has two choices—either
1. to defend on a substantive basis by raising an objection to the merits of the case; or
2. to defend on a technical basis by objecting to the form and manner of the summons.
Where a defence is on the merits, the defendant files a plea; where the defence is on a technicality, the defendant either files an exception or an application to strike out.
Exception 
Previously, a defendant in the MC filed an exception where he wished to raise an objection based on one of the following listed grounds:
· Summons does not disclose a cause of action. 
· Summons is vague and embarrassing. 
· The pleading does not comply with the rules of court. 
· Summons has not been properly served. 
· The copy of the summons served on the defendant differs substantially from the original. 
All of the above are technical aspects of the summons that are apparent ex facie (on the face of) the document. Presently, the amended MC rules only make provision for exception on the first two grounds. This is brought in line with the HC rules, which provide for exception on the first two grounds. The rationale of the exception is that a defendant cannot be expected to file his defence if he is prejudiced somehow. The aim of the exception is thus to have the summons dismissed and do away with the action in its entirety.
The exception must be raised within 10 days of receipt of the notice of intention to defend.
The exception is taken by way of a notice of motion without an affidavit. It sets out the basis of the exception, as exactly which aspect of the summons that the exception is levelled against as well as the grounds for the exception. Where the exception is taken on the grounds that the summons is vague and embarrassing, the defendant is required to state that he has given the plaintiff a chance to rectify the cause of complaint. A prayer appears at the end of the notice of exception in which the defendant requests the court to uphold the exception and dismiss the claim.
If an exception is not raised timeously, the defendant may not raise it at a later stage unless he has the leave of the court. The exception may not generally be raised during the trial. Once the notice of exception has been filed on the plaintiff, the exception has to be enrolled for hearing. This is usually done on ten days' notice (MC) and five days' notice (HC). A formal hearing thus proceeds where the party raising the exception (the excipient) has the onus of proof. The excipient must prove not only that the summons is defective but also that he will suffer prejudice if the court does not uphold his exception.
If the exception is upheld, the plaintiff may be ordered to rectify his papers or court may dismiss the plaintiff's claim. In such a case, this only amounts to final judgment if the plaintiff does not then apply for leave to amend his papers. If the court dismisses the exception, the defendant is then required to file his plea within ten days.
It is important to note the difference between a special plea and an exception.
Application to strike out 
The second ground on which an objection can be levelled against a summons is the application to strike out. Previously in the MC, a defendant raised this defence on three grounds:
· The pleading contained averments that were mutually inconsistent and had not been made in the alternative.
· The pleading contained averments that were argumentative, irrelevant and superfluous in nature.
· The pleading contained contradictory matter.
This section has now been brought in line with the HC rules, which provide for an application to strike out to be brought on the following grounds:
· The pleading contains statements that are scandalous, vexatious or irrelevant.
· The applicant will be prejudiced in the conduct of his claim or defence if the offending statements are not struck out.
The aim of the application is to delete the offending portions of the pleading.
The form of the notice of application to strike out is very similar to the notice of exception. The notice points out the grounds on which the application is being made as well the exact section or sections of the pleading against which the application is being brought. The application is then heard in the same way as the exception.
Plea 
One way of defending oneself against a claim is to give one's own version of events. This is called the plea. It is the document in which the defendant answers the allegations raised by the plaintiff.
The plea is generally delivered within twenty days after delivery of the notice of intention to defend. It is also delivered in other circumstances.
In terms of MC Rule 17 and HC Rule 22, when drafting a plea a party must answer every material allegation. Where a party does not deal directly with an allegation, it will be deemed to be admitted. In the plea, a party must
· admit the allegations;
· deny the allegations; or
· confess and avoid the allegations.
The plea is contained in one document.
Special plea 
Where a party wishes to raise some technical defect about the summons, this is done by filing either an exception or an application to strike out. These defects are those which are apparent on the face of the pleading. A party may, however, wish to raise an objection based on a defect that does not appear from the face of the pleadings, in which case he will raise a special plea.
A special plea may be raised on the following listed grounds:
· prescription;
· lack of jurisdiction;
· lis pendens;
· locus standi;
· res judicata;
· settlement;
· arbitration;
· costs in a previous suit between the same parties still outstanding; and
· non-joinder and misjoinder.
Where a party tails to raise the above issues, the court assumes that the party condones the other party's failures in those respects.
The plea (usually referred to as the plea over the merits) and the special plea appear in the same document. Although a successful special plea has the effect of dismissing the action, it is not frequently set down before the trial. On the trial date, the court will simply deal with the special plea before it proceeds to the plea on the merits.
There is no specific reference to a special plea in either the MC rules or the HC rules. It is well established in South African law, though.
Counterclaim 
In a plea, a party simply answers the allegations raised by the plaintiff. It frequently occurs, however, that the defendant has a counterclaim. The rules provide that a party may file a counterclaim against the plaintiff. A counterclaim is often called a claim in reconvention. The same rules apply as those in the claim in convention. The plea and counterclaim are set out in the same document or in two separate documents, filed and served at the same time.
Replication and the plea in reconvention 
After a defendant has filed a plea, the plaintiff may file a replication (or reply) if he wishes to plead new facts in answer to a defendant's plea. If the plaintiff merely denies everything stated by the defendant in his plea, no reply is necessary.
If a defendant filed a claim in reconvention (called a counterclaim), the plaintiff will be obliged to file a plea to such a counterclaim, which is similar to the defendant's plea to the claim in convention (the plaintiff's claim).
Close of pleadings 
Rule 21 (MC) indicates specifically when pleadings are considered closed. This is called litis contestatio, and it means that the litigants have reached finality in regard to all the allegations of fact forming the basis of the claim and defence. Once the pleadings are closed, a plaintiff or defendant may apply for a trial date.
Pre-trial pleadings 
Various documents are exchanged before the matter is ready to proceed to trial. The three most important are
· the discovery of documents; 
· the pre-trial conference; and
· further particulars for the purpose of the trial. 
Rule 23 (MC) and Rule 35 (HC) deal with the discovery of documents. Both are substantial and indicative of the importance of this step prior to proceeding to trial.
Both plaintiff and defendant will normally provide each other with a request to discover. This notice will contain portions consisting of Rule 23 (1), (6) and (11) of the MC, and Rule 35 of the HC. It requests either party to discover—that is, set out in a list—all the documents, correspondence, etc., which they have available, and to make these items available to the other party. A party receiving such a request must respond by filing a discovery affidavit within a certain period. On receipt thereof, the receiving party may request copies of any or all documents listed therein.
The purpose of discovery is to ensure that an opponent is not caught by surprise at trial. Any document not discovered may normally not be used at trial unless by consent or on application to court.
While the issues will have been resolved, to a large extent, prior to the close of pleadings, it may be possible to reach consensus on some further issues that were placed in dispute before the close of pleadings or were not dealt with in the pleadings. This is normally done at a pre trial conference.
Rule 25 (MC) and Rule 37 (HC) deal with this question. Rule 37 lists the issues that should be raised at the conference:
· the date, place and duration of the conference;
· any prejudice;
· the settlement proposals;
· any aspect to be referred to mediation, etc.;
· transfer to another court;
· issues in terms of rule 33(4);
· admissions;
· duty to begin;
· agreement regarding producing proof by affidavit;
· who is responsible for the copy and preparation of documents; and
· documents to be utilised as evidence without duty to prove.
Although it is generally thought to be advisable that all these aspects be covered in a pre-trial conference in the magistrate's court, the rule does not specify this.
The pre-trial conference is normally attended by the parties' legal representatives. In some courts, the registrar will refuse to award a trial date until the pre-trial conference has been held. While many legal representatives do not take this rule seriously, and merely go through the formalities so as to move to the trial date, this is not recommended.
The old Rule 15 and 16 (MC) dealt with the obtaining of further particulars before pleading to the plaintiff's case. Because this rule has been removed, a defendant no longer has the benefit of asking questions to clarify certain aspects of the plaintiff's claim at this early stage of the case. The new Rule 16 (MC) and Rule 21 (HC) have been introduced to assist with this.
In terms of Rule 16(2), a party may ask only such further particulars as are strictly necessary to prepare for trial. This must be done at least twenty days before trial. Should a party fail to deliver such particulars timeously or sufficiently, the party so requesting may apply to court
· for their delivery;
· for the dismissal of the action; or
to strike out the defence.
The question of an award for costs, because of unnecessary use of the rule, is also considered.
This is, for various reasons, an important tool. It is recommended that the request be drafted as long as possible before the trial, as failure to comply may result in various interlocutory applications, which may take time. Every effort must be taken to ensure that all these procedures are completed well before the trial date, as a postponement of the trial could have disastrous consequences for both parties.
Variation and rescission of judgment 
Normally, once the court has given a final order or judgment, the matter is closed. The original court may not revisit the matter; it is functus officio. Under certain exceptional circumstances, however, a court may alter or cancel its judgment.
High Court 
Judgments may be varied in two ways in the High Courts:
· in terms of their common law; or
· in terms of rule 42 of the High Courts Rules.
The High Courts have authority at common law to "supplement, clarify or correct" their own judgments. This would seem to overlap with their inherent jurisdiction to regulate their own proceedings in the interests of justice. Using this power, they have varied their judgments
· to include accessory or consequential matters that the court overlooked or failed to grant;
· to clarify obscurities or ambiguities or uncertainties in the judgment (although it may not in so doing alter the substance of the judgment or the material findings or outcome of the case);
· to correct clerical or arithmetical or other errors; and
· to correct, alter or supplement a costs order.
Rule 42(1) supplements the common law by providing for certain instances in which the court may, either mero motu or on application by one of the parties, set aside or vary one of its judgments or orders. The element that is more or less common to all the instances of variation or rescission under this rule is that of error. The rule provides for variation in the following instances:
· in respect of an order or judgment granted erroneously in the absence of an affected party (as often happens, for example, with default judgments);
· in respect of an ambiguity or patent error or omission; and
· in respect of an order or judgment granted as a result of a mistake common to the parties.
Default judgment may be rescinded in the High Court in the following ways:
· in terms of the common law in the case of 
· fraud;
· justus error;
· the discovery of new documents; and
· default judgment (if sufficient cause is shown);
· in terms of rule 42(1) (just discussed), when there has been an error of some kind; and
· in terms of rule 31(2)(b), in respect of default judgments on unliquidated claims in terms of rule 31(2)(a).
Default judgments on liquidated claims must be rescinded in terms either of the common law or of rule 42(1).
Magistrate's Court 
Section 36 of the Magistrate's Court Act is similar to High Court rule 42(1), providing that the court may, on application, rescind or vary
· any judgment it has granted in the absence of the person against whom it was granted;
· any judgment it has granted which was void ab initio or obtained by fraud or mistake common to the parties; and
· any judgment in respect of which no appeal lies.
While it may not do any of the above in the absence of an application from any person affected by the judgment, it may, mero motu, correct patent errors in any judgment in respect of which no appeal is pending.
In terms of Magistrate's Court Rule 49(1), a party seeking to rescind a default judgment has twenty court days, from the date on which the judgment came to his knowledge, to serve and file the application for rescission. Notice of the application must be given to all parties to the proceedings. He is required to show good cause why the judgment should be rescinded; alternatively, the court must be satisfied that there is good reason to do so.
Rescission of default judgment 
In the High Court, the defendant, seeking rescission of a default judgment,
· must not be in wilful default; and
· must have a bona fide defence with a prima facie prospect of success.
In the Magistrate's Court, rescission of a default judgment will be granted
· if there is good reason; or
· on good cause shown. 
It is important to note that rescission is not available in respect of provisional sentences or summary judgments.
Post-litigation 
Even though the trial has by now run its course, the dispute is not yet resolved. There are two outstanding issues still to be decided: firstly, the question of enforcement and then that of costs. The legal representatives may still need to execute on the judgment, either by serving documents via the sheriff or by managing the logistical arrangements for payment. They must also settle the issue of the final figure of the legal costs. This involves the winning party drafting a bill of costs, which will be taxed. Only once the judgement debt and costs awarded have been settled—that is to say, paid by the losing party—can it be said that the matter is over.
Action versus application proceedings 
There are two different forms which proceedings may take: action or trial proceedings and application or motion proceedings. The key difference is that application proceedings are used only where there is no material dispute as to the facts.
Application proceedings 
Since there is no material dispute of fact, in application proceedings the case proceeds largely on a dispute of law; witnesses are normally not called. Evidence is presented on paper and not viva voce. The case usually involves two legal representatives, who appear before a presiding officer and present their respective arguments based on facts which have already been recorded by either party in an affidavit. Having thus put his version of events on paper, the client need not appear in person.
Application proceedings commence with a notice of motion, together with a founding affidavit. Parties to these proceedings are called the applicant and the respondent.
Action proceedings 
Action proceedings are trials as we know them. They involve the calling of witnesses, who give their evidence orally before the court. At the end of the case, the legal representatives will sum up the evidence and argue which way the court should decide. There are usually multiple disputes of fact; as such, the court is required to weigh up the evidence and rule as to which version is the more probable.
Action proceedings commence with a summons followed by an exchange of pleadings based on the facts. The parties are referred to as the plaintiff and the defendant.
Additional procedures 
Settlement 
High Court 
Offers of settlement in the High Courts are covered by rule 34, which distinguishes between two types of claim:
· money claims, in which there is an offer, unconditional or without prejudice, of payment of money by the defendant (34(1)); and
· performance claims, in which there is a tender, unconditional or without prejudice, of specific performance by the defendant (34(2)).
If it made as an "offer of compromise" without prejudice, and the plaintiff accepts, the whole claim is extinguished.
The difference between an "unconditional" offer or tender, on the one hand, and an offer or tender "without prejudice," on the other, may be illustrated as follows:
· Unconditional: "I admit that I owe you that particular part of your claim and I am prepared to pay it. I deny that I owe you the rest of your claim, and you're welcome to take the risk of suing me for it if you want to."
· Without prejudice: "I don't think your claim is valid, but I don't want to be tied up in litigation over it. Why not accept partial payment in full and final settlement of your claim, and call it quits?"
An offer or tender without prejudice may only be brought to the court's attention after judgment if it is relevant to costs. If done earlier, it may result in an adverse costs order against party doing so, even if that party is successful.
There is no such prohibition in respect of unconditional offers or tenders.
Whether an offer is unconditional or without prejudice can affect the costs award if the court grants judgment in favour of plaintiff for less than the amount of the offer.
Magistrate's Court 
Rule 18 of the new Magistrates' Courts Rules has essentially replicated rule 34 of the High Courts Rules.
The defendant may make an unconditional payment into the court with an admission of liability, in which case the matter then terminates. The plaintiff is only entitled to costs up to that point. The defendant is not a judgment debtor.
Alternatively, the defendant may make a compromise offer of settlement without admission of liability or without prejudice. If the plaintiff rejects this, the defendant can pay amount into the court in "final settlement." If the plaintiff does not accept payment, this cannot be disclosed to the court until the end of the trial. If judgment is for less than the amount paid in, the court will order payment to the plaintiff in terms of the award. If judgment is for the defendant, not the plaintiff, the plaintiff must make payment into the court of the defendant's costs since payment.
Tactical considerations 
A compromise offer of settlement is a valuable tactical weapon to achieve settlement of the matter. If the plaintiff rejects it, he must be sure that the court will grant judgment for more than the offer, or risk an adverse costs order.
Provisional sentence 
This is an extraordinary, hybrid and speedy procedure, whereby a plaintiff in possession of a liquid document may obtain quick judgment against a defendant for the amount payable on the face of a liquid document.
The procedure is initiated by means of a summons (as in an action procedure). At the preliminary stage, however, it proceeds by way of affidavits (as in an application procedure), and is converted back into an action procedure only once the defendant enters into the principal case.
It is speedy because it allows the plaintiff's claim to be adjudicated upon before trial, and because it accelerates the process of granting judgment (although the judgment at this early stage is merely provisional).
The procedure has two advantages for the plaintiff:
1. As a speedy process, it allows for the prompt recovery of a monetary debt from the defendant.
2. It places an onus on the defendant at the preliminary sage to establish a defence by satisfying the court, on a balance of probabilities, that the defendant should not be made to pay the amount claimed by the plaintiff, and that the probability of success in the principal case does not favour the plaintiff.
The defendant must raise his defence by way of an affidavit, to which the plaintiff may respond with a replying affidavit.
A provisional sentence simply entails that the judgment obtained by the plaintiff at this early stage is provisional and cannot prevent the defendant from proceeding to the principal case. The defendant may choose to satisfy the provisional judgment and subsequently, within two months, and by notification to the plaintiff, enter into the principal case.
The primary principle behind the provisional-sentence procedure is that the court will grant judgment to the plaintiff on the basis of a presumption of indebtedness, founded on the legal validity of the liquid document before the court. The court is thus provisionally satisfied that the plaintiff will succeed in the principal case. The purpose of a provisional sentence is therefore to bring the proceedings to a speedy end, especially when the defendant does not have a defence to the plaintiff's liquid claim.
A provisional sentence must not be confused with a summary judgment. Both are sui generis remedies. Each has its own limited scope of application and specific rules of procedure. Summary judgment may be granted in four situations:
1. where there is a liquid document;
2. in claims for ejectment;
3. in claims for the delivery of specified movable property; and
4. for liquid amounts of money.
Liquid document 
The plaintiff's ability to make use of the provisional-sentence procedure rests on the evidentiary value of the liquid document. On its face, this document must raise a presumption of indebtedness against the defendant.
A liquid document has been defined as a written instrument in which the debtor or an authorised agent, by means of a signature appearing on the face of the document, acknowledges an unconditional liability for the payment of a fixed and certain amount of money.
The document must speak for itself; the acknowledgement of indebtedness must be so clear and certain on the face (ex facie) of the document that no extrinsic evidence (evidence aliunde) is required to prove the amount.
Procedure 
Commencement 
The plaintiff must issue a summons in accordance with Form 3 of the First Schedule to the High Court Rules. The summons must comply with the usual requirements for a summons, in respect of the plaintiff's and the defendant's personal details, and must provide an address for service within eight kilometres of the court.
If the plaintiff is legally represented, the summons must be signed by an attorney. Only copies that are true in all material respects are to be attached to the summons; one need not attach the original of the liquid document on which the claim is founded. Provisional sentence may be refused, or the proceedings postponed, if an improper copy is annexed to the summons. The originals are handed to the court at the application hearing.
The summons must appoint a day, not less than ten days after the service of the summons, on which the defendant is required to appear in court. When the matter is opposed, it must be set down for a High-Court hearing by the plaintiff before noon on the court day but one preceding the day on which it is to be heard. In the Magistrate's Court, the matter must be set down no later than three days before the day on which it will be heard.
The plaintiff may amend a provisional summons in the same way and in terms of the same criteria as any other summons.
A provisional-sentence summons contains the following particulars:
· an averment calling on the defendant to pay the amount or to appear, personally or with representation, before the court to admit or deny liability;
· allowance for the defendant to file an affidavit setting out a defence;
· set-down of a day for the defendant's appearance in court;
· a clear and sufficient averment setting out the cause of action;
· an averment calling on the defendant to admit or deny his or the agent's signature; and
· information as to the consequences of a failure to pay the amount claimed, and as to the right to demand security from the plaintiff if the defendant does not pay the claimed amount.
Defendant 
The defendant may admit liability for the amount claimed, in which case the court may grant final judgment in favour of the plaintiff. There are two alternative choices available to the defendant should he decide to oppose the matter and deny liability:
1. The defendant may deliver an opposing affidavit. In the High Court, the affidavit must be delivered not later than noon on the day but one preceding the court day on which the application will be heard; in the Magistrate's Court, not later than three days before the day upon on it will be heard. The affidavit must set out the grounds on which liability is disputed or contain an admission or denial with respect to the personal signature or the authority or signature of the agent on the face of the liquid document.
2. The defendant may appear in court on the day named in the summons, personally or through a legal representative, and deny liability.
Plaintiff 
Should the defendant choose to defend the matter by filing an opposing affidavit, the plaintiff must be afforded a reasonable opportunity of replying thereto. The application for judgment will be postponed, and the plaintiff will be entitled to file a replying affidavit which canvasses all the points raised in the defendant's opposing affidavit.
The court may at its discretion, but in exceptional circumstances only, allow for a third set of affidavits.
Onus of proof 
The plaintiff and the defendant bear distinct and separate onuses of proof in respect of different issues at the provisional-sentence stage.
Initially, the plaintiff need not prove anything; he may prima facie discharge the primary onus by the mere averment in the summons that the plaintiff is the holder of a liquid document bearing the defendant's signature or that of an authorised agent of the defendant.
If the defendant disputes the validity of the liquid document, by denying the authenticity of the signature or the agent's signature or authority, or by averring that a simple condition must be fulfilled before payment can take place, the onus lies with the plaintiff to prove, on a balance of probabilities, the validity of the document or the fulfilment of the simple condition. The reason why the onus lies with the plaintiff here is that the plaintiff's right to have provisional sentence granted is founded entirely on the presumption of the authenticity and legal validity of the liquid document.
The defendant bears the onus of showing that the probabilities of success in the principal case lie in his or her favour, and that the probability of success in the principal case is against the plaintiff. Even when the defendant raises a defence which is unconnected with the liquid document, the onus remains the same. The defendant's onus must be discharged on the facts set out in his or her affidavit. Unless exceptional circumstances exist, the court will grant provisional sentence.
Hearing 
At the hearing, the plaintiff and the defendant, or their legal representatives, adduce arguments before a motion court. These arguments are based on the allegations and averments raised in the summons, the defendant's opposing affidavit and the plaintiff's replying affidavit.
The plaintiff delivers to the court the original liquid document on which the action is based and moves for judgment on it. The plaintiff's onus of proving the authenticity of the defendant's signature may be decided on the papers alone, or the court may allow the plaintiff to discharge the onus by calling for oral evidence. The court has the authority to hear oral evidence in respect of the authenticity of the defendant's signature or the agent's signature or authority.
The court's authority is limited to these specific instances; it may not call for viva voce evidence of other issues. The court may exercise the power to call for oral evidence only in exceptional circumstances, having regard to the nature and purpose of the provisional-sentence proceeding.
Further procedure when provisional sentence is refused 
Provisional sentence will be refused when the plaintiff fails to discharge his onus of proof on a balance of probabilities, or when the defendant succeeds in discharging his onus of convincing the court that the probabilities of success in the principal case are against the plaintiff.
The matter is then converted into a trial action, in which the rules of pleading and conduct of a trial will apply. The matter proceeds to trial in the usual way, with the court ordering the provisional summons to stand as a normal summons and the defendant to file a plea within a stated time.
It is preferable for the court to order the delivery of a plea by the defendant; otherwise the proceeding may come to an end. During this conversion process, the court has discretion to award such an order as to costs as it may deem just.
Further procedure when provisional sentence is granted 
Provisional sentence will be granted when the plaintiff succeeds in discharging his onus of proof on a balance of probabilities, or when the defendant fails to establish a defence on a balance of probabilities.
The plaintiff is entitled to immediate payment of the judgment amount and taxed costs. If the defendant does not pay the capital amount, the plaintiff may issue a warrant of execution against the defendant's property.
The judgment is only provisional; it does not prevent the defendant from electing to enter into the principal case and obtaining a reversal of the provisional-sentence judgment.
A defendant who chooses to proceed to trial may call upon the plaintiff, once the judgment amount has been paid, to furnish security to the satisfaction of the registrar or the clerk. In practice, the parties usually agree that the capital amount due in terms of the judgment will be paid directly to the registrar or clerk by the defendant, to be held as security.
The object of the security is to ensure that, should the defendant succeed in the principal case, the defendant will receive repayment of the amount which was paid out in terms of the provisional judgment. A plaintiff who fails to provide security is not entitled to provisional relief; he must proceed to the principal case and request a grant of final judgment.
The defendant is not entitled to take any further procedural steps until he has satisfied the provisional judgment or the plaintiff has failed to furnish security when called upon to do so.
Any step taken in breach of these rules will be irregular and liable to be set aside. The defendant may select either of the following two procedural options:
1. The defendant who intends to proceed to trial and enter the principal case must give notice to the plaintiff within two months from the date of the provisional judgment. He must file a plea within ten days of such notice. The provisional summons is subsequently converted into a High-Court combined summons or a Magistrate's-Court ordinary summons, as the case may be.
2. Alternatively, the defendant may choose not to proceed to trial, either by failing to deliver a notice of intention to enter the principal case, or by failing to file a plea within the required time periods. If the defendant does not request condonation for such a failure, or if the court refuses such condonation, the provisional sentence becomes the final judgment. Security lapses when a provisional judgment becomes final. The court is empowered to extend these time periods despite the fact that the judgment has become final. A stay of execution may be granted in exceptional circumstances; a final judgment may even occasionally be rescinded.
Principal case 
The onus of proof is an important principle. It largely determines whether or not the matter will proceed to the principal case. If the court is of the opinion that the probabilities of success are not in favour of either party, or are only in favour of the plaintiff, it is established practice to grant provisional sentence.
The reason why a defendant enters into the principal case is normally that the defendant will enjoy the benefit of being able to lead oral evidence without the limitations imposed by a provisional-sentence proceeding, as well as the benefit of cross-examining the plaintiff's witnesses, which benefit is not available in a provisional-sentence proceeding.
In addition, the onus of proof at the trial is usually borne by the plaintiff, in terms of the rule that "he who makes the averment or asserts the claim must prove it," whereas during the provisional-sentence procedure the onus is on the defendant to satisfy the court that he will succeed in the principal case.
The defendant may therefore find that a trial gives him an advantage over the plaintiff. Nevertheless, in practice, few defendants continue to the principal case. The vast majority of provisional-sentence orders therefore become final judgments.
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