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TERMINOLOGY

1. Latin terms

Actor sequitur forum rei 

The plaintiff must institute action against the defendant in the area which the defendant is domiciled or resident. If this rule is followed it is said that the court has jurisdiction ratione  domecilii ( claim sounding in money)

Dominus litis

More than one court may be able to exercise jurisdiction in respect of the same action, if various ratione jurisdictionis exist of different court. The plaintiff choose in which court to institute the action

Incola and Peregrinus

(1) incola person domiciled or resident in the court’s area of jurisdiction

(2) peregrinus person who is neither dom or res within that court’s area of jursdiction

NOTE:

· person resident or dom in Durban HC is peregrinus to Pretoria HC

· citizenship irrelevant

· local peregrinus and foreign peregrinus
Nexus

Link or connection which gives the court jurisdiction over particular person or ause of action

Rationes jurisdictionis 
The rules of jurisdiction provide that  there must be some nexus between the court’s jutisdictional area an the defendant  or the facts which the dispute arose. These links are rationes jurisdictionis .This links in SA may be:

· domicile or residence of D

· commission of delict

· conclusion or breach of contract

· submition and the location of property were such property is the subject of the dispute.

Ratione rei gestae

Under CL a court will be vested with jurisdiction in respect of monetary claims in the fll circumstances:

1. if the contract is the subject of litigation, was concluded, was to be performed or was breached within the c’s area of jurisdiction, any of these grounds will be sufficient to vest a court with jurisdiction. Then the c has ratione contractus.

2. If delict within c’s area of jurisdiction then vested with such retione delicti commissi.

Ratione domicilii

Under CL, the c where the defendant is either domiciled or resident always has jurisdiction to hear claim sounding in money.

Ratio re sitae

The connector factor is relevant only in respect of property claims. Under CL the property where is situated is the only court which has jurisdiction to hear claims relating to such property. 

LEGAL PHRASES

Attachment to found or confirm jurisdiction 

Attachment does not refer to the attachment of property for the purpose of safekeeping or of executing of a judgment. Refers to one of the grounds upon which a c justifies it jurisdiction in respect of monetary claims

The term only relevant to monetary claims money where defendant foreigner.

Arrest to found or comfirm jurisdiction – unconstitutional

Claim sounding in money

Standard term used to desctibe an action based unpon claim which seeks either payment of money or payment of money as an alternative to some other way, eg order for specific performance.

Doctrine of effectiveness

This is a CL principle on which jurisdiction is based. A court will not exercise jurisdiction unless it is able to give an effective judgment – unless compliance with the judgment can be expected. When the D lives in SA complince can be enforced by execution or contempt proceedings. Where the D lives outside of SA, arrest or attachment to confirm jurisdiction in order to give the c some control over defendant or his property. 

Not all court will be able to ensure that the defendant will comply – not in financial position. The purpose of the doctrine of effectivness is to ensure that the court proceeding are not completely futile from the start; it does not guarantee complince with all judements.

Domicile 

Acquted by lawful presence at a particular place with the intention of settling there for indefinate period.

If the d lives in the court’s area of jurisdiction the c will have jurisdiction over d even if d is not present in person in the area that time.

Reside

Phisical presense in a place with some element of intention to stay beyond the limit of mere casual or temporary visit.

In Ex parte Min of Native Affairs the court laid down the fll:

(1) Distinction should be drawn b/n residence and domicile

(2) A person may have more than one place of residency, the he should be suid in the court’s area where he was at the time of service of summons

(3) person doesn’t reside on place where he visit only temp.
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WHERE DEFENDANT IS AN INCOLA OF SOME SA COURT

SECTION 19(1) 28(1) SCAct

Where the defendant is incola of the court concerned.

This ground of jurisdiction is known as ratione domicilii. Base on R maxim actor sequitur forum rei. The c will have jursd over d who is incola of its area at the time when the cause of action is instituded(not arose). Irrelevent whether the p is an incola or peregrinus or where the cause of action arose.

However – procedural problems. When is the action instituted?

· Polak and then in Mills: when the summon is issued and served.

Defendant need not to be physically present when the action was instituted. A person may be domiciled on one place and resident in another. Then the court of residency will also have jurisdiction. Both courts – ratione domicilii.

Where the defendant is a peregrinus of the court concerned, but incola of another court in SA

When the d is p in the court concerned, this c may exercise jurisdiction only if the cause of action arose within jurisdictional area.

Cause of action facts that gives rise to enforceable claim.

This jurisdiction is derivered from R principle retione gestae. Irrelevent whether the p is incola or local or foreigner peregrinus. However important the that the d is local not foreign peregrinus.

Cause of action usually arrises from contract(ex contractu) or delict (ex delictu)

1. where the contarct which is subject to letigation was concluded, breached or where to be performed within the jurisdictional area . Any of the above will be sufficient to vest the c with jurisdiction called ratione contractu

2. where the delict which give claim is was committed within c’s area of jurisdiction. The c vested with ratione delicti commissi)

No other requirement needs to be met before c in whose area the cause of action arose.

Section 28 of SCAct prohibits attachment for jurisdictional purposes of person domiciled or resident anywhere in SA. Thus section 28(1) which proobit attachment for purpose of founding or comfurming jurisdiction.
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WHERE THE D IS A PEREGRINUS OF ALL SA COURTS

Where the D is a foreign peregrinus and the plaintiff is an incola of the court concerned.

Attachment to found jurisdiction +plaintiff incola = ad fundandam jurisdictionem

When the d is peregrinus to all SA courts , a c will assume jurisdiction if the plaintiff is an incola of the court and if attachment of d’s property take place. This is known as attachment ad fundandam jurisdictionem.

Importance is order for attachment founds jurisdiction. It is not necessary that the cause of action should have arisen within the c’s area of jur; attachment ad fundandam jurisdictionem alone founds jurisdiction. However this jur is permissible only if further requirement is complied – that the plaintiff is incola of the court concerned.

In Einwald’s case was held that attachment ad fundandam jurisdictionem was not permissible and the cause of action must have arisen in c’s area of jur. It was only latter in Halse v Wawick the desion of Einwald’s case reversed. In Halse court – it was established that an incola plaintiff could be granted an order for attachment ad fundandam jurisdictionem even though the cause of action arose outside c’s are of jur. However Einwald still holds the truth that the plaintiff must be incola.

SA courts will not adjudicate b/n peregrini unless there is sufficient nexus.

To sum up:

Attachment to found jur is permissible where:

· the d is peregrinus of the whole Republic
· attachment of the d’s property have taken place
· the p is incola of the court concerned.
Where D is foreign peregrinus and the cause of action arose within the are of the court concerned.

D peregrinus of SA+cause of action+attachment= confirmandum jurisdictionem

The nature of proceeding irrelevant as long as money are claimed (debt or damages)

Most common is ratione rei gestae = ratione contractus and ratione delicti

Irrelevent whether the p is incola or peregrimus.

All grounds for the cause of action based on the ratione contractus need not arise whole within the c’s area of jurisdiction for the c to be vested with jur.

Attachment under the provisions of S19(1)(c  ) of SCAct

19(1)( c ) Attachment to found jurisdiction may take place anywhere in SA.

Attachment of peregrinus defendant need not to take place within c’s are of jur but any where in SA.

Section 19(1)( c ) is to make it easy for p to instituted an action

The order for attachment must be instituted in the court in which the main action was instituted not the court where the property is situated.

Procedural issues

The attachment of the d’s property precedes the comencment of the main action. Then the onus is on the applicant to show that prima facie he has cause of action. The order for attachment is separate issue with the main issue. The d’s property will be subject to the attachment until judgment has been given in the main action – unless the d furnishes security for the value of the claim.
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WHEN SUBMISSION WILL VEST A C WITH JURISDICTION

Submission to jur is relevant only where monetary claims are concerned, since in claims relating to property or status, a particular court usually has exclusive jurisdiction.

1. The persons who may submit to jurisdiction

1.1 Where the D is an incola of the c 

Never occur since the c is already vested with jurisdiction ratione domicilii.

1.2 where the D is a peregrinus of the c concerned but incola of some SA court.

In Veneta Mineraria Spa v Carolina Collieries the c hold, despite submition to jur, one of the traditional ground of jurisdiction, or rationes jurisdictionis, still had to be present. The defendant was local peregrinus and c refused to accept the submission, since the cause did not arise within court’s are of jurisdiction.

It therefore appears that a local peregrinus cannot submit to the jur of a court but that action must be instituted against him in the court within whose are the cause of action arose (or the c where he is incola).

1.3 where D is peregrinus of SA and P is incola of the c concerned.

Cause of Action + Submition

In Veneta case the c stated that in adition to submition further one of the traditional ground for jur must be present. The c held that attachment of D (peregrinus) property is not one of the traditional ground for jur. It is to assist the P to litigate at home.

However in Briscoe v Marais the c held that submition could not take place uless the cause of action arose within c’s area of jur, irrespective wheter the P is incola or peregrinus. Peregrinus defendant cannot avoid attachment to found jur by submitting to the court’s jur.

1.4 where the d is a peregrinus of SA and the P is incola or foreign peregri

Cause of action within c’area+attachment

However if foreign peregrinus submit to the c jursdiction before attachment take place then attachment not necessary. This is just substitution for the comfirmation of jurisdiction by attachment.

2. When does submission occur?

Either mutual consent of both party or unilateral action of D.
Mutual consent – usually emboded in a contract

However submition also could take place in many different ways. If dispute arose whether the D has submitted to jurisdiction, the onus rest on P to prove that D’s beheviour has given rise to clear inference that D has submitted to j of the c.

What can be regarded as unilateral action of D?

· filing a plea on the merits

· request for security of cost

· request for postponement 

· the failure to object timeosly to the j of the c

However mere noting of D not submition.

Can the D, peregrinus, submit to j of c after attachment has occurred as to obtain release of hi property?

· In Battencourt v Kom no it is too late and can’t seat aside court’s order.

Bear in mind that even submission took place unilaterally or consent the c will not accept that it is vested with j unless the cause of action has arisen the area of the c concerned.
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JURISDICTION IN RESPECT OF CLAIMS RELATING TO PROPERTY

1. General principles

two forms of property: immovable and movable.

Usually  claims sounding in money is based on dispute over property (eg brich of contract, damages concerning property). However a claim relating to property is the one that directly affects specifically identifiable property.

When claim is more for sounding in money then forum domicilli when for example check for payment for property dishonored then more the cause of action.

General principle is that forum rei sitae has jurisdiction to hear claims relating to such a property. This court has exclusive jurisdiction and on other court may hear.

2. Where the object of relief is immovable property.

The c in whose are the immovable property is satiated, has exclusive jurisdiction in actions:

· determine the title of im property

· for transfer of the im property

· for partition of property

· where a real right is in dispute

· where possession of im property is claimed

· etc.

It doesn’t matter whether the D is an incola or peregrinus.

3. Where the object of relief is movable property

The c in whose territorial area the mov property is sutuated has jurisdiction in any action:

· to determine the title
· for delivery 
· where real right in respect of such property is at issue.

Whether the jurisdiction of the forum rei sitae is exclusive for mov property is debate. Unlike im property, mov property can be removed from juris area of the court, while remaining in possession of the same owner. Then it should appear that forum domicilii of such a person should also have jurisd. This is so because os s 26(1) when judjement has ben given it can be enforced anywhere in SA. However our courts current position is forum rei sitae and it is unclear whether forum domicilii will also have jurisd. Where the forum rei sitae is approached it is irrelevant whether D is incola or peregrinus.
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MATRIMONIAL JURISDICTION

Under C-L the parties common domicile

Domicile Act – now wife can also obtain domicile

Divorce Act – residence and domicile are two separate grounds

Divorce Act – the domicile or residence of either of the parties

Nullity and Annulment of Marriages – Under C-L [common domicile (domicile of either of parties), forum loci celebrationis] 

Section 2 (1) of Divorce Act: A court shall have jurisdiction in a divorce action if the parties are or either of the 

parties is-  

       (a) domiciled in the area of jurisdiction of the court on the date on which the action is instituted; or  

       (b) ordinarily resident in the area of jurisdiction of the court on the said 

date and have or has been ordinarily resident in the Republic for a 

period of not less than one year immediately prior to that date.
1. General principles

Unlike the money claims which are based on the concept of effectiveness, the matrimonial claims are based on the degree of recognition of the courts on another countries. If the judgment for divorce is not recognize anywhere else but only in SA that will bring the status of the parties in dispute.

The basic C-L principle is that the court vested with jusr in regard to divorce is the c of the common domicile of the parties. This make sence since this court will have the most interest in the parties status and future arrangment. However this rule caused severe hardship to the wife. 

· common domiciled was viewed as the husband domicile

· the parties could not rely on country wide jurisdiction but the action has to be instituted in a particular court.
The result was that when the husband moved elsewhere it was almost impossible to institute divorce proceedings.

However the Divorce Act and the intoro of the Domicile Act changed the current position.

2. The concept of Domicile and Residence in the context of divorce matters.

Under C-L any references to common domiciled referred to the domicile of the husband. This meant that when a woman marries she looses her domicile and obtains the domiciled of the husband which she retain through the substance of marriage. However the Domiciled Act abolished (1992) the above position and provided for independence domicile for married woman s1(1)

Every person who is of or over age of 18, and every person who is under age of 18 but has lawful status of major is competent to obtain domicile of choice irrespective of sex and material status.

Divorce Act establishes both domicile and residence as separate grounds for the exercise of jurisdiction. 

According to current position the domicile or residence of either of spouses within thw area of court’s jurisdiction, HC, is enough to confer jurisdiction of the court.
In Cohen’s case appears that ordinary residence don’t require the party to be constantly present in the area and that a person can be temporarily resident in one area and ordinary resident in another.

3. Current legislation regulating divorce jurisdiction

Divorce Act

The most important principle is that a court may exercise jurisdiction on the basis of the independent domicile or residence of either the husband or the wife. Domicile and residence are establish as independent and alternative jurisdictional grounds.

S2(1) a court may exercise jur if both of the parties are/is domiciled in its are of jurisdiction on the date in which action was instituted.

S2(1)(b) if both or ether of the parties are/is ordinary resident in the area where action was instituted and has been ordinarily resident in the Republic for a period of not less than 1 year immidiatly prior to the institution of the action.

The principle that the court may exercise jurisdiction if one of the parties is either domiciled or resident in its are has number of application:

1. the residence or domicile of one of the spouse alone is sufficient to confer the competence to exercise divorce jurisdiction over the other spouse.

2. The domicile or residence of one of the spouse is sufficieant to confer jurisdiction even if the other spouse is domiciled or resident outside the Republic. 
The time must elapse before domicile or residence in terms of the Act has been established is unclear. S2(1)(a) provides that, if both or ether of the parties are/is domiciled within the area of the court, such a court will be competent to exercise divorce jurisdiction, irrespective of the period of domicile. Theoretically a spouse’s domicile of one month or even a day within c’s are of jur is sufficient.

This contrast with the provisions of section 2(1)(b), which require a period of residence of one year within the Republic immediately prior institution of the action. This period of one year is not clearly defined. It seems like residence includes any antenuptial period of residence. For istance a spouse who institute the divorce action could have been resident in the Republic for period exceeding one year but been married only for a month immediately prior institution of the proceedings.

4. Jurisdiction in respect of Nullity and Annulment

Because annulment and nullity do not fall into the provision of the Divorce Act then C-L principles apply.

SA court’s distinguish b/n void and voidable marriages.

Nullity

An action for declaration for nullity (void) marriages does not alert the status of the parties, it is declatory order.
According to CL the c that have jur are the fll:

· The forum loci celebrationis
· The c where the D or P are domiciled at the time nullity proceeding are inst

Annulment 

Changes status of the parties

C-L rules – the common domicile (used to be husband’s) at the time of the institution of the action. However the Domicile Act now wife domicile of choice. The domicile husband or wife and if they have different domicile then ether of the parties.
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CONSTITUTIONAL JURISDICTION

Section 167 (3) – (7) Con

168(3), 169 and 172(2)

1. Jurisdiction of CC

The CC hears only con matters. Con matters are anything releting to the interpretation, protection and enforcment of the C. This court has final decision whether matter is con or not and also to decide what matter is prepared to hear.

CC shares concurrent jurisdiction with HC however S 167(4) states the matter in which the CC has exclusive jurisdiction. CC has the final decision when matter appealed from HC and further appeals.

Unlike the interim C, the current C does not give exclusive jur of the CC in regard to whether an Act of the Parliament is unconstitutional. Now HC and SCA also can make such a finding however this finding must be confirm with CC. HC and SCA then grant temporary remedies till CC conferm their judgment.

In certain circumstances CC can be approach directly even thouth the dispute falls into the jurisdiction of HC or SCA. This will be when applicant shows that will be in the interest of justice.

2. Jurisdiction of SCA

This c can decided on appeals of any matter including con matters. However it is final c for appeal of non-con matters. On con matters its decision could be appeald to CC.

What is the situation when appeal is longed form HC? Does it first have to go to SCA before CC?

In normal course of events first SCA before CC.

However CC may deciede for direct appeal when this would be in the interest of justice.

2. Jurisdiction of HC

Can hear all con matter except those listed only for CC.

Such a court can make finding that Act of Par or Conduct of President is unconstitutional however must be confirmed by CC. 

3. Con Jurisdiction of the Magistrate’s court

Section 170 does not confer any but provides that legislation must be enacted that confors jur, provided that does not confer jurisdiction on determinig validity of any law as well as the conduct of President.

Any law – national, provincial and CL, deliagate or original law. 

PART IV

MAGISTRATES’ COURT
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GENERAL INTRODUCTION

The first matter to consider is whether the action needs to be instituted in the HC or MC. Even though the MC has jurisdiction to hear the action, one may still approaches the HC. However then the risk is higher expenses, the judge awarding cost the scale of MC.

1. Distinction b/n jurisdiction of HC and MC

1.1 HC – inherent jurisdiction
The jur of HC is based on CL priniciples. The result is that this inherent jur is that a HC may hear any matter which it could hear at CL, unless there has been expressly excluded by statute. HC can do anything which statute does not forbid them to do.

1.2 MC – creation of statute

This means that not only created by statute but also they can only do what the statute permits them to do. Because MC can exercise only statutory jur, the CL principles don’t apply in determining jur. Sometimes the statutory jurisdictional provisions are simmiler to CL but this does not mean that the CL principles apply to MC. This simply means that the statutpry provisions are derivered from CL.

EXAMPES: The HC principles of CL forum domicilii. In MC section 28(1)(a) provides that the MC will have jur over defendant who resides, carries on business or employed on its territory.

HC person is incola where he  domicile or resident; person can be domiciled on completely different place of where he is resident, then more then one court – domicile and resident.

2. Limitation of jur of MC

2.1 HC – georgafical limitation

The only limitations of HC is geographical. There is no general prohibition on the type of the matter which may or my not hear, or amount of money wich HC may award to successful party.

2.2 MC – nature and amount of claim plus geographical limitation

The first Q:

· Can an action be instituted in MC?

This Q has 2 parts:

· Can this type of action ever be heard in MC? (Section 46)

If yes then:

· Is the amount claimed so large that MC can’t hear the matter(S29)?

Only after these q have been answered then:

· In which MC may action be instituted (Section 28)

3. Provisions governing jurisdiction

3.1 Primary Provisions

Can MC hear the matter

· Section 46 and 29

Section 46 – types of claims that MC can’t whatsoever hear.

Section 29 – sets the maximum amount which may be claimed in MC

Only once it has been determined that MC may hear the action the correct MC must be identified – Section 28
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SECTION 46: LIMITATION OF THE NATURE OF THE CLAIM

Section 46: 
46 Matters beyond the jurisdiction 
 (1) the court shall have no jurisdiction in matters in which the dissolution of a marriage or separation from bed and board or of goods of married 

persons is sought. 

 (2) A court shall have no jurisdiction in matters- 

  (a) in which the validity or interpretation of a will or other testamentary document is in question; 

  (b) in which the status of a person in respect of mental capacity is sought to be affected; 

  (c) in which is sought specific performance without an alternative of payment of damages, except in- 

   (i) the rendering of an account in respect of which the claim does not exceed the amount determined by the Minister from time to time by notice in the Gazette; 

   (ii) the delivery or transfer of property, movable or immovable, not exceeding in value the amount determined by the Minister from time to time by notice in the Gazette; 

   (iii) the delivery or transfer of property, movable or immovable, exceeding in value the amount determined by the Minister from time to time by notice in the Gazette, where the consent of the 

parties has been obtained in terms of section 45; 

  (d) in which is sought a decree of perpetual silence. 

1. Section 46(1) - Matrimonial matters

MC can’t grant divorce. The reason is that only HC can make decisions in terms of the status of the parties.

Also the section provides that the MC will not have jurisdiction in matters in which the separation of marriage goods is sought. If the parties are married in COP – then No jurisdiction; however if the parties were married Out of COP – jurisdiction for the return of goods.

However MC sometimes may determine matrimonial matters if empowered by another statute as eg the Matrimonial Property Act, the MC can grant order granting the necessary consent to perform a legal act if the consent is unreasonably withheld.

2. Section 46 (2) (a) validity of wills

The MC can’t hear matters relating to interpretation or validity of wills. However MC can hear action resulting from provision of a will, eg payment of an bequeathed amount.

3 Section 46 (2) (b) status as regards mental capacity

Not empowered to declare person insane or incapable of managing his own affairs. However s 33 provide for appointment of curator ad litem to person already declared insane.

4. section 46 (2) ( c ) specific performance 

Specific performance is specific performance of a contractual obligation, in other words the performance of an act that person has contractually undertaken to perform. Such an order traditionally only in superior courts.

Confusion of the “specific performance”

The main Qs:

(1) Was the phrase “specific performance” limited to performance in terms of a contract  or performance general?

(2) Could payment of money in terms of contractual debt ever amount to specific performance or was specific performance limited to a performance of a particular action?

· The first Q Maisel v Camberleigh Court limited to the traditional meaning of specific performance in terms of the contract, and can’t be widened to include any order to perform a particular action

· The second Q Tuckers Land the claim for payment of a purchase price in terms of a contract wasn’t specific performance, and that a claim sounding in money, whether the debt arose from a contract or not, never be a claim for specific performance. 

Remember NB if Thandi wants specific performance in terms of the money she has paid then she must include claim for damages as an aleternative.

The C (including HC) will never grant order for specific performance if:

· sp is imposible or contra bonos mores

· the C will find difficulty to enforce the order
· the same result can be achived by interdict.
S 30 gives the MC power to grant interdict and this sometimes can been seen as contradiction of s 46(2)( c ) mandament van spoile not sp (Zinman)

4.1. Section 46(2) (c )(i) rendering account

Only found in trust 

4.2 Section 46(2) ( c) (ii) and (iii) 

delivery or transfer of immovable property and no more

5. Section 46(2)(d) perpetual silence

A decree of perpetual silence is a court order instructing someone who has threaten to institute letigation to do so within a set period. If not instituted in the period the person will never be able

MC can’t make such an order.
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LIMITATION OF THE AMOUNT OF CLAIM – SECTION 29

Section 29

29 Jurisdiction in respect of causes of action 
 (1) Subject to the provisions of this Act and the National Credit Act, 2005, the court, in respect of causes of action, shall have jurisdiction in- 

  (a) actions in which is claimed the delivery or transfer of any property, movable or immovable, not exceeding in value the amount determined by the Minister from time to time by notice in the Gazette; 
  (b) actions of ejectment against the occupier of any premises or land within the district: Provided that, where the right of occupation of any such premises or land is in dispute between the parties, such right does not exceed the amount determined by the Minister from time to time by notice in the Gazette in clear 
value to the occupier; 
  (c) actions for the determination of a right of way, notwithstanding the provisions of section 46; 
  (d) actions on or arising out of a liquid document or a mortgage bond, where the claim does not exceed the amount determined by the Minister from time to time by notice in the Gazette; 
  (e) actions on or arising out of any credit agreement, as defined in section 1 of the National Credit Act 
  (f) actions in terms of section 16 (1) of the Matrimonial Property Act, where the claim or the value of the property in dispute does not exceed the amount determined by the Minister from time to time by notice in the Gazette; 
  (fA) actions, including an application for liquidation, in terms of the Close Corporations Act
  (g) actions other than those already mentioned in this section, where the claim or the value of the matter in dispute does not exceed the amount determined by the Minister from time to time by notice in the Gazette. 

 (2) In subsection (1) 'action' includes a claim in reconvention.
1. Provisions of section 29

1.1 29(1) subject of the provision of this Act

1.2 29(1) cause of action…action…

The word action and cause of action must be interpreted broadly and not be restricted only to proceeding institute by a way of sermons only. THE WORD INCLUDES ALL PROCEEDING IN MC AND INCLUDES ALL ACTIONS. This means that section 30 (arrest, attachment interdict) actions are also limited by s 29.

1.3 S 29(1)(a) delivery or transfer of any property

The value means the actual value of property concerned(the amount of money the prop can be saled in open sale). The P need not state the value of property is in his particual claim, it is up to D to allege that jurisdiction limit is exceeded.
1.4 S29(1)(b) action of ejectment..where the right of occupation is in dispute b/n the parties

Action for ejectment is not a claim for specific performance. 
Look in pg 127 for more info

1.5 S29(1)( c) actions for determination of a right of way

Not right for specific performance

No value placed.

1.6 S29(1)(d) liquid documents or mortgage bond

A MC will have jur in claim for payment of R70000 even if the amount of the bond is for R500000.

1.7 S29(1)(e) credit agreement as defined in section 1 of Credit Agreement Act

A credit agreement is an agreement for an instalment sale or lease transaction.

The P in such an action can seek one of two things:

· recovery of property sold 
· payment of the money owing in terms of the agreement.

If he seeks recovery, the value of the prop at the time of the claim must not exceed the financial limit.

If P claims for payment of one or more outstanding payments, each payment must not exceed the financial limit. The total amount of the various payment can exceed the fin limit as each payment is a separate claim.

1.8 S 29(1)(f) action in terms of S 16(1) of The Matrimonial Property Act

Section 16(1) Matrimonial Act where the consent is granted to the other spouse in regards to the join esate.

The C is approached by way of application to authorise the transaction

1.11 S29(2) action includes a claim in reconvention

A claim of reconvation is a contra claim which D may institute against the P when  D defends the P’s claim. These claims are also subject to the same fin limitation.
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SECTION 28 AND 30bis

JURISDICTION IN RESPECT OF PERSONS

28 Jurisdiction in respect of persons 
 (1) Saving any other jurisdiction assigned to a court by this Act or by any other law, the persons in respect of whom the court shall have jurisdiction shall be the following and no other- 

  (a) any person who resides, carries on business or is employed within the district; 

  (b) any partnership which has business premises situated or any member whereof resides within the district; 

  (c) any person whatever, in respect of any proceedings incidental to any action or proceeding instituted in the court by such person himself; 

  (d) any person, whether or not he resides, carries on business or is employed within the district, if the cause of action arose wholly within the district; 

  (e) any party to interpleader proceedings, if- 

   (i) the execution creditor and every claimant to the subject matter of the proceedings reside, carry on business, or are employed within the district; or 

   (ii) the subject matter of the proceedings has been attached by process of the court; or 

   (iii) such proceedings are taken under subsection (2) of section sixty-nine and the person therein referred to as the 'third party' resides, carries on business, or is employed within the district; or 

   (iv) all the parties consent to the jurisdiction of the court; 

  (f) any defendant (whether in convention or reconvention) who appears and takes no objection to the jurisdiction of the court; 

  (g) any person who owns immovable property within the district in actions in respect of such property or in respect of mortgage bonds thereon. 

(3) 'Person' and 'defendant' in this section include the State. 

30bis Attachment to found or confirm jurisdiction 
 The court may order attachment of person or property to found or confirm jurisdiction against any person who does not reside in the Republic, in respect of an action within its jurisdiction, where the claim or the value of the matter in dispute amounts to at least forty rand, exclusive of any costs in respect of the recovery thereof, and may grant an order allowing service of any process in such action to be effected in such manner as may be stated in such order. 

The question whether an action can be instituted in MC is covered by section 29 and 46. 
Section 28 deals with the Q whether any magistrates court has jurisdiction in respect of  certain categories of persons. S 28 answer in which MC should this action , in which these premises involved, be  instituted. This section deals with the link that should exist b/n the jur of a specific MC and the person in respect on whom the c jurisdiction is being exercised. 

If in the wrong MC is instituted the action needs to be instituted de novo.

For a c to exercise jur over a person some link/nexus must exist b/n the jur area of the C and the D, cause of action or property concerned. In comparesing with HC the MC jur is more limited because it is statutary prescribed.

Section 28 sets out the links which will give a particular MC jur in respect of specific set of facts.

Note:

(1) in par 28 any person – person means defendant only 
1. Provisions of S28

1.1 S28(1)(a) any person who resides, carries on business or is employed within distric

1.1.1 Reside

1.1.2 Carries on business

This Q is similar to the “reside”. The business means own business. Artificial person such as company carries its business in the place where the head office is situated, although large companies have number places simultaneously. In this is the case the can be sued where the local head office is satiated.

1.1.3 Is employed 

Degree of permanent employment is required. A D who usually works in an office in district X, but who is sent to district Y to fanalise matter there, does not then become subject to the jur of the district Y.

1.1.4 Time to which position is determined

In Mills – the date of the service of the summons and not its date of issue. Although a D was employed within the district when the summon was issued the C concerned has no jurisdiction over him in terms of S28(1)(a) if he was not still employed there when the summons was served. 
1.2 S 28(1)(b) any partnership within district.

Partnership is not juristic entity and sued in terms of CL all the partners have to be sued jointly. This is extrimly inconvenient for partnert who live in different districts that’s why S28(1)(b). It provides that a partnership can be sued in any area where it has business premises or where one of the partners resides.

1.3 S 28(1)(c ) any person …in respect of any proceedings incidently to action

In CL the P is deemed to submit hiself to the jur of any court where he institutes action in respect of counterclaim. A P in HC action is therefore subject to the jur of that court if the defendant institute a countraclaim. This is not the case in MC.

It is important to difane the word “incidental”. DIFFERENT KINDS OF PROCEEDINGS ARE INCIDENTAL TO THE MAIN ACTION.

They have to arise out of the main action. However if the c doesn’t have jur to the countraclaim but the P doesn’t object to the jur of the C, the C will have jur in terms of 28(1)(f).

1.4 S28(1)(d) cause of action arose whole within the district

So jur is determined where the cause of action arose, not where D is found.

In terms of CL ration rei gestae where the cause of action arose.In MC wholly.

In HC eg where the contract was breached  or was to be performed. In MC must be proven not only that contract was concluded in the court’s are of jur but also breached occurred as well.

Concept “wholly”:

In King’s Transport the C drew distinction b/n facta probanda(fact at issue) and facta probanitia(relevant facts at issue, and which are used to prove the facts at issue). The facta probanda must have all occurred  within the jur are of C, but not the facta probanitia.

EG if X, Joburg, caused accedent in Pretoria with Y who resident of Durban. Y decides to institute action for damages in Durban. The facta probanda which Y must proves are:

· the car is damaged in the collision

· the collision was caused by X

· the damages are of amount of fin limit.

Where there is doubt as to the area of jurisdiction in which cause of action arose, it would be safer to proceed in MC which has jurisdiction over the matter in terms of the other subsection. 

Eg collusion on bridge over boundaries of court, safer to institute action in place where the D is resident of employed 

This subsection can’t be established jurisdiction in terms of credit agreements. In such a case jurisdiction is found in one of the sections in 28. The only instance in which jur may be established in terms of S28(1)(d) is when the credit receiver is no longer resident of the Republic.

1.5 S 28(1)(e) any party to interpleader proceedings

Interpleader is a form of procedure by which a person in possession of property which is not his own property, and which is claimed from him or her by 2 or more other persons, is able to call upon the rival claimants to such a property to appear before the C in order that the right of such property may be determined.

The sheriff of MC has attached the property

1.6 Any defendant who appears and make no obejection.

If a person is not subject to the C’s jur submition thereto, such a court will be vested with jur by virtue of such submition. However D can’t confer jurisdiction upon s court in matters which the C is not empowred to hear – eg divorce.

The difference b/n S 28, S29 and S 45 must be made

Section 45 – D positively consents to jur of MC

Section 28(1)(f) – D failure to object to C jur

Section 29 – consent of limit 

From supra one can say that D consent to C’s jur by failuire to object. This means that submission in terms of S28(1)(f) is valid only when a court lack jur in terms of section 28 (eg reside, employed, carries his bussines etc)

Submission can’t be used when C lack jur in terms of S29- then actual consent in terms of S45 is necessary.

How the D indicates that he doesn’t object to jur of C?

· the appearance in order to defend action is not indication that D accepts the C’s jur, as D must enter apperancec within certan time to ensure that P will not obtain default judgment against him.

· The correct procedure for raising an objection to the jur of the C is to file a special plea together with the plea on the merits. It appears that D, in exceptional circumstances, may even object to the C’s jurisdiction at a later stage.

1.7 S28(1)(g) any person who owns immovable property  

The effect this section is to extend the jur of the court to persons who own immovable property situated within the c’s area of jur who are otherwise not subject to such a C jurs in terms of any other provision of 28(1).

The mere fact that the immovable property is situated within the C jur doesn’t automatically confer jur upon C – the action must be in respect of the particular property or must be in respect of a mortgage bond registered over such property. The person who owns the property must be defendant of the action.

1.8 Section 28(2) the state as defendant.

Minister of Lwa and Order v Petterson the rule that a court must apply when determining the forum in which action must be instituted is to the one of S28(1)(a) – trading corporation or other artificial person. The c held that residence or place of business is the place where the central management of such corporation. Similer must be interpreted to the State which also has country-wide activities. The C held that Pretoria is regarded as “the seat of the Gov of the Republic”. The place of business is Pretoria.

2. Section 30bis

Provides for arrest or attachment against anyone not resident in SA. In HC is the foreign peregrinus – in other words someone who is neither domiciled ro resident of SA, may be subject to arrest or attachment.

Either to found to conferm jurisdiction. No limits are set on the C of the ability to order arrest or attachment to found or conferm jurisdiction. Thefore it seems like the MC has wider jur than HC in terms of arrest and found or conferm jur.

However legislation can’t grant greater jur power to MC than HC, and therefore the section must be interpreted in the light of the equivalent CL position of HC. This means that if P would like to arrest someone or attaches his property in order to find jurisdiction , the P must be resident of the C concerned. Similary if person wish arrest or confirm jur, the whole cause of action must have arisen whole within C’s area of jur.

3. The procedure for obtaining an order for arrest or attachment

Magistartes’ court rule 57 how to obtain order for arrest or attachment. The applicatiom must be ex parte – other words the respondent not given notice of the application. Once arrest or attachment has been ordered the respondent is given an opportunity to approach the C to discharge the order, if it should not be granted. The rule provides that the C may require the applicant to give security for any damages that may be caused to the respondent by the order, if later appears that the order shold not have been granted.

THINGS TO REMEMBER:

· Unlike the position of HC where the P must institute action in respect of property in the court where the property is situated the MC in which the property concerned is situated does not have such a exclusive jur as the one of the HC. Then Thandi can either institute the action in the court of residence, employment etc or exclusively in are of C where the action whole arose. 

· If Thomas was Zimbabwean and Thandi form Durban, then she can’t institute the action in the place where the property is nither can conferm jurisdiction as the cause of action did not arise whole within the property court area. She is from Durban. She can institute action to found jur because she is plaintiff from Durban and if she can attach his property or arrest. 

SU 23

OTHER PROVISIONS THAT DETERMINE WHETHER A MC MAY EXERCISE JURISDICTION

30 Arrests and interdicts 
 (1) Subject to the limits of jurisdiction prescribed by this Act, the court may grant against persons and things orders for arrest tanquam suspectus de fuga, attachments, interdicts and mandamenten van spolie. (part of the section ..arrest tanquam suspectus de fuga… invalid Tattian Malachi)
 (2) Confirmation by the court of any such attachment or interdict in the judgment in the action shall operate as an 

extension of the attachment or interdict until execution or further order of the court. 

 (3) No order of personal arrest tanquam suspectus de fuga shall be made unless-  (the whole susection 3 invalid Tattian Malachi)

  (a) the cause of action appears to amount, exclusive of costs, to at least forty rand; 

  (b) the applicant appears to have no security for the debt or only security falling short of the amount of the 

debt by at least forty rand; and 

  (c) it appears that the respondent is about to remove from the Republic.

30bis Attachment to found or confirm jurisdiction 
 The court may order attachment of person or property to found or confirm jurisdiction against any person who does not reside in the Republic, in respect of an action within its jurisdiction, where the claim or the value of the matter in dispute amounts to at least forty rand, exclusive of any costs in respect of the recovery thereof, and may grant an order allowing service of any process in such action to be effected in such manner as may be stated in such order. 

However some of this sections has been found to be unconstitutional by SCA in Industrial Holdings (Pty)Ltd v Stang and another  - in regards to arraest. This is judical arrest and this prohibition is also relevant to Higher Court as section 30bis is equivalent to s 19(1)(c ) of SCAct.

In terms of s30bis “the C may order attachment of person or property to found or conferm jur against any person who does not reside in the Republic.” MCR57 gives detailed instruction how to obtain the order. The C in Indusrtial Holdings did not deal with constitutionality of s30bis . Therefore jurisdictional arrest is still permissible in MC. BUT it is unlikely MC to do order for arrest which will be justifiable and constitutional. 

1. General

S46 the most important section that deals with determining jurisdictional limits placed on MC. The folling sections deal with the question of whther any MC is competent to hear and make the required order:

· s30 provides that the MC can grant interdicts

· s31 and 32 forms of interdict peculiar to the MC
· s37, provides that to determine a matter a MC may hear, the C may decide on the matters outside its jurisdiction
· S50 transfer matter from MC to HC

2. The provisions of S 30: Interdicts

2.1 Introduction

S 30 greant verious types of orders which might otherwise be excluded in terms of s46(2), which prohibits the MC from granting orderds for specific performance without alternative claim for damages. In section 30 the MC can grant interdicts, attachment orders, mandamentem van spolie and used to arrest.

