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EQUALITY

14.1 INTRODUCTION

The commitment to equality lies at the heart of the South African intertm Constitution.! The
Preamble speaks of the ‘need to create a new order in which all South Africans will be entitled
to a common South African citizenship in a sovereign and democratic state in which there s
equality between men and women and people of all races so that all citizens shall be able to
enjoy and exercise their fundamental rights and freedoms’. The Postscript leoks toward a
“future founded on the recognition of human rights, democracy and peaceful co-existence
and development opportunities for all South Africans, irrespective of colour, race. class,
belief or sex’.” Constitutional Principles 1, IH and V are all directly and explicilly concerned
with equality.’

Legal measures which curtail any of the rights set out in 1C Chapter 3 must. fnter alia, be
Yustifiable in an open and democratic society based on freedom and cquality’
(s 33{1¥a}it))." Section 35(1) enjoins courls interpreting the bill of rights Lo “promote the
values which underlie an open and democratic society based on freedom and cquality’.’

The theme of ‘an open and democratic society based on freedom and equality’is a leitmotif
of the bill of rights. That this is so is hardly surprising. Every democratic society proclaims
itself to be committed to the values of openness, democracy, freedom, and equality. In South
Aftica this claim has a particular resonance, for these values are the very antithesis of those
features which defined apartheid.

Note that the phrase envisages freedom and equality underpinning a society which is open
and democratic. Freedom and equality, then, are the foundattonal values of the interim Consti-
tution. But the design thus contemplated is by no means easy to decipher. For one thing. each
of these concepts has been the subject of centuries of philosophical debate and political conlest.

! The Constitution of the Republic of South Afnce, Act 200 ol 1993, heresnafier referred o as the intenim
Constitution or *1C". See Fraser v Children’s Court, Pretoria North 1997 (2) 5A 261 (CC). (1997) 2 BCLR 153
(CC) para 20 and the cases there cited: President of Repablic of Suuth Africa v Hugo 1997 (43 SA | (CC). 1997 {6)
BCLR 708 (CCY at para 74 (Kriegler 1, dissenting, but not on this pointi The provisions of the finat Constitution.
the Constitution of the Republic of South Africa. Act 108 of 1996. are discussed below, §§ 14 1111

2 Iis an established principle of common law that reference 10 the Preamble to a statute 1+ permissible as a
Tirmted guide to the meaning of that statule (Mathebe v Regering van die Republieh van Stid-Afrika en andere 1988
(3) SA 667 {A) al H89D-6921): Kairesa v Munster of Home Affatrs & others 1995 11 SA 3T ()t 81C-82C;
Devcnish faterpretation of Statives at 102-5: Steyn Die Undey van Werte 5 ed at 145-6; above, Kentridge & Smits
“Interpretation’ ch 11). Section 23214} provides that, in interpreting the Constitution. the Afterword and the
Schedules do not have less status than any other provision of the Conshitution simply because they arc contamed
in a Schedule, and “shall for all purposes be deemed w form part of the substance of (s Constitution™ wee helow

3 I “The Constitution of South Alnca shal) pronide for the establishment of one sovereign slate, a common South
Afnican citizenship and a democratic system of government commilied to achieving equaluy between men snd
women and people of all races.”

1I: *The Constiluton shall prohebit racial, gender and other forns of discrimanation and shall promate raciat and
gender equality and national unity.”

V. “The legal system shail ensore the eguality of alf before the law and an equitable leyal process Equalits hefore
the Jaw includes laws, programmes or activities (hat have as their object the amelioration of the condinons of the
disadvantaged. including those disadvantaged on the grounds of race. colour or gender.”

4 See alwo < 26{32).

SCfmsy Makwanyane & others 1995 {3) SA 391 (CC. 1995 16) BCLR 665 (CCy at paras 155 i Ackermann 1}
and 321 2 (O'Regan J). Sec above, Kentridge & St “Interpretation” § 11.%c) CF Evecntive Councif, Western
Cape Leguluture, & othery v Prestdeni of the Republic of Sowth Africa & others 1995 (43 SA 877 (CC). 1995 (1)
BCLR 1289 {CC) at pura 41 {per Chaskalson Py,
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The relative space which freedom and equality should occupy i a principled, democratic
political order 15 simslarly contested terrain. The extent to which government may legiti-
mately intervene in the lives of ils citizens to limit social ingquality is the crucible of modern
democratic politics. It informs debate on economic issues such as taxation as well as
workplace and market regulation. It impinges on staie regulation of private education,
religion and custom, pornography, and abortion.

In some of these instances liberty and equality are apparently at odds. Entrepreneurial
freedom is inevitably limited by legislation sefting minimum terms and conditions of em-
ployment and requiring employets to bargain collectively with employees. Many feminists
argue that pornography undermines the equality of women, and yet the prohibition er
regulation of pornography limits freedom of expression and impinges on the autonomy of
those who choose to produce and consume it.!

In other cases consideratons of freedom and equality may conduce to a similar outcome.
For example, the inability of a woman to choose to have an abortion impinges both upon her
personal freedom and her social equality.” Apartheid, like slavery, provides a stark example
of how inequality and tack of freedom are mutually reinforcing. And the converse also holds
good — a minimum degree of personal freedom 18 a prerequisite to social equality, and
freedom cannot be exercised or enjoyed without a baseline of equatity.’

The text of the inteim Constitution is a compromise between competing, indeed some-
nmes antithetical, visions of a just society.” As a result, the interim Constitution protects the
right to private property, but promises the restitution of land rights.” Following close on the
heels of the promise of freedom of economic activity is the guarantee of the right to fair
labour practices, the right to bargain collectively, and the right to strike.®

" See. tor cxample, Catherie A MacKinaon “Anti-pornography Laws and First Amendment Values™ (1984) 98
Horvand LR 460, Cathenine A MacKainnon Onfy Words {1993) and the review of this book by Ronald Dworkin
‘Women and Porography ' New York Reveew of Books (21 October 1993} 36, Erte Foffman *Femumsm. Pornography
and Law™ (1985} 133 Unnersihy of Pennnvhama LR 460, Frank 1 Michelman ‘Conceptions of Demnocracy
Amencan Constitutional Argumenmt The Case of Pormography Regulation’ (19893 536 Teanessee LR 303, Ronald
Dworkn “Liberty and Pomegraphy” New Yorh Review of Books (15 Auguast 1991) 12, Ry Burler (1992) 89 DLR
(dth} 449 On the 1ension between the nght to equality and nen-discrimination and the nght to treedom of speech
in lhe conleal of hate speech. see R v Keegyra [1990] 3 SCR 697, 3 CRR (2d) 117. Kauesa v Munrer of Home
Aﬂf”’\ & othery 1995 (1) SA 51 (Nmy

" Rv Morgentoler | 1988 1 SCR 30, 44 DLR (4th} 385, Lomaine Exsenstat Wemnnb ‘“The Mer genraler ludgmont
Constetvtsondl Rights., Eegislative Intention, and Institutional Design™ (3992) 42 Unversity of Toronte £ 22, Gwen
C Mathewson ‘Securily of the Person. Equainy and Abortion m Canada’ (1989 The Unnersita of Chicago Legal
Forem 251. Ronald Dworkin "Unenumerated Rights Whether and How Roe Should be Overruled” {1992)
Vanerun of Chicage LR 381 espeially a1 411 and 425

} See Ronald Dw orkin “What 15 Equality? Part 3 The Place of Libesty” (1988) fowa LR 1 a1 3-5. Ronald Dworkin
‘Why Liberals Should Care Abowt Equahity’ {1985) A Martter of Principle 205-13

f See above. Klug "Histoncal Background® § 2

2 Section BiMb)read with s E21{2):s 28 Secalso Jennmifer Nedelsky Privaie Property and the Linuts of American
Convnunonalom The Madisoran Framework and ity Logae v (1990) on the ymplications tor social equalety af the
consittutonal protection of privale property

9 Secnons 26,27
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FOUALITY

It1s nevertheless suggested that the Constitution ascribes a particularly important role lo
equality, both as 4 good in uself and as a powerful tool of national reconciliaton and
reconstruction | Thus understood, the Constitution 15 not neutral as between different
conceptions of equality 1t subsciibes (o a particular vision of equaiity one which 1s usually
called substantive equality

42 THE SUBSTANCE OF EQUALITY

Equality, said Anstotle, 15 a matter of treating tike cases alike and unlihe cases differently 10
proportion to their likeness or difference * Equality 1s not semply a matier of likeness It 1s,
equally, a matter of difference That those who are different should be differently treated 15
as vital to equality as is the requirement that those who are like ate treated alike In certam
cases 1t 1s the very essence of equality to make disiinctions between groups and individuals
m order to accommodate their different needs and nterests °

Adapting the Anstotehan adage, North American equality yunisprudence took the view
that equality ts dented only where those who are simularly situated are differently treated *
The simiarly situated test 1s, however, incomplete, for it supphes no critena for judging
which situations are simulas and which are not It 15 insufficiently sensitive 1o the nature of
the law impugned or 1o the soaal context mm which a clam 1s brought It 15 therefore
metfective in sorting legitimate from dlegmimate legal differentiation, and has now been
abandoned 1in Canada as a formula foo mechantcal for the resolution of equality 1ssues under
the Canadian Charter of Rights and Freedoms ®

I Seetn particular the Preamble Postsenpland Schedule 4 of Ackermannd iz Sy Mabvwainane & another 1995
{3 5A 391 (CCYy 1999 (6) BCLR 665 (CC) at paras 155 6 Mahomed Jn §v Mblunen & others 199517 SA
867 (CC) 1995 (7) BCLR 793 (CC) a1 para 8 Shabalala v Atrarnes General Tramaaal 1996 (13 SA 725 (CO)
1995 (12) BCLR 1593 (CCY 1995 (2) SACR 761 (CC) at para 26 Bk v Kenhoff 1996 (4) SA 197 (CCy 19%0 (&)
BCLR 752 (CC} al para 33 Fraser Chuldren s Conrt Pretoria North 1997 12) SA 261 (CC) 1997 (2) BCL R 153
{CCY at para 20 Pre stdent of the Repubisc of South Afircety Hiugo 1997 (4) SA 1{CC) 1997 (6) BCI R 708 {CCh at
pai 74 (Knegler] dissentiag but nol on this point)

? Ansiotle Ethrca Michomachea Book V3 at 113 1a b quated o Poter Westen The § mpty Idea of Eyualivy
(1982) 95 Rarard LR 537 at 543

} See for example, R Big M Drug Mare Lid [1985] 1 SCR 295 a1 347 18 DI R (dth) 321 a1 362 Anfrensy
Law Socren of Brinsh Columina (1989) 56 DLR {dth) t a1 10 13 Ednronion Journal v Alharta (Attorn sy Georal)
[1989]) 2 SCR 13126 64 DLR (dth) 377 at 83— R Turpn [1989] 1 SCR 1296 a0 1331 2 W CRR 306 Mmonn
Scheels i Albarireg Case ma 182 Advisony Opiron of April 6 1935 by the Permanent Coun of Intermational Justice
it At Digest and Reports of Public frrernational Cases 1935 1937 a1 w89 90 The Belgion Hmennaey Case
1968 || Yearbook of the Frropean Ceonvention on Human Rrokinn 832 21 864 | EHRR 292 a1 284

* See J Tussman & 1 tenBreck The Equal Protecon of the 1 aws (199N Caltformia TR W1 Potes W Hoge
Comstimttonal Law of Canada 3ed (19921pp 52 1415 Laurence H Tabe Ame rcan Constitnttena! Low 2 0d 11989
ch 16 William Black & Lvnn Smuth  The Equahiy Righis ain Gera'd A Beaudoin & Bd Ratashays (wdsy The € anaedran
Charter of Righes ond Frecdoms 2 od (1989) 556 a1 589

¥ The Canadian Charter of Rights and Frecdoms 1« Part 1 of the Constiiation Act 1982 which s Schedule B of
e Canada Act 1982 ¢ 11 (LK} Onthe repecnon of the sumibarly sivated st by e Canadian couns see Yalu
Fle Queen i rivhr of Alberta (1987 42 DL R (Sthi 514 a1 546 Armedrens (1989 S0 DI R (Mbe T ag 1F 13 dper
Mdntvre 11 and al 323 (per Wilsan 1) McKinmes v Unneran of Guedph 11995 76 D1 R 4th) 245 a1 608-9
Cotlecn Sheppard Litganee Hee Relationship Be sveen Fquin and Equality (1993) Ontano [ aw Refonm Comns
sone 7 Hogg Constinatronal Law of Canada pp 52 14-15 In Mahe and Andren s m patticular the stmdarty siuated
testis rejected as being fundamentally flawed As Hogg points out this cntorsm s overstated  The test 1s not wrong
in principle — it 1s simply incomptete 1n that it provides oo hittic guidance 10 4 reviewing courl

fRrvesion Semvicr 5, 1999) 14-3
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In its stead the Canadian Supreme Court has sought an approach which directs attention
to “the content of the law, to its purpose, and its impact upon those to whom it applies, and
also to those whom 1t excludes from its application’.! The Canadian Supreme Court has
emphasized the importance of assessing equality claims in their social context, for

‘1t is only by examining the larger context that a court can determine whether difterential treatment
results in inequahty, or whether, contranwise, it would be identical treatment which would 1n the
particular context result in mequality or foster disadvantage’ 2

Thus stated, the value of the contextual approach is that it apprehends that formal equality
of treatment may, I certain situations, reinforce rather than redress social disadvantage.
Formal equality poses the question of whether individuals are io be similatly treated in broad
and abstract ierms. It focuses on fairly superficial indicia of individual similarity and thereby
fails to recognize underlying patterns of group-based disadvantage which belie the appear-
ance of equality. The existence of these deep-rooted, pervasive and self-perpetuating patterns
of mequality, in other words structural inequality, means that actual social equality cannot
be achieved by the application of apparently neutral standards to all.’

A formal appreach to equality assumes that inequality s aberrant and that it can be
eradicated simply by treating all individuals in exactly the same way. A substantive approach
to equality, on the other hand, does not presuppose a just social order. It accepts that past
patierns of discrimination have left their scars upon the present. Treating all persons in a
formally equal way now is not going to change the patterns of the past, for that inequality

! Andrens (1989) 56 DLR (dthy | at 13 Nole that these cniena for identifying inequality are not necessanly
‘rcPlau.cmenlb' tor the simitarly situated test, but could as well be seen Lo give substance 1o that lest See above, r 4

TRy Turpen [198Y] 1 SCR 1296 al 13312, see also Edmonton Journal v Alberta (Attormey General] (1989) 63
DLR {4th) 577 at 5834 The importance of the contextual approach has beer underhined by the Canadian Supreme
Court in Thibadeai s Canada (1995) 124 DLR (thy 449, 29 CRR (2d} | at 22, Egan Canada {1995) i24 DLR
(dth) 609, 26 CRR (2d) 79 a1 93. Miron v Trudel (1993) 124 DLR (41h) 693, 29 CRR (2d} 189 at 235-7 (mmonty
sdgiment). of Promsloo s Van der Linde 1997 (33 SA 1012 {CCY, 1997 {63 BCLR 759 (CC) at para 20, Prevident of
the Republie of Sowth Aftica Hugo 1997 (4) SA | (CC), 1997 (6) BCLR 708 (CC) at paras 41 and 43, ct e
Spoorbord & another « Sowth Afnican Ratw avs 1946 AD 999 a1 101142

‘o msfoo v Vau der Linde 1997 (33 5A 1032 (CCY 1997 (6) BCLR 759 (CC) an para 20 As Sheppard Litiganing
the Relaviomshup Bemween Equan and Equaling (1993) poimts out, formal equahty 1s blind 10 the tact that s1andards
which appear to be neuiral may actually be shaped by the needs and expencnces ot socially privileged groups See,
for example Svmies v Canada | 1994] 4 SCR 695, 11O DLR (d4h) 470 The majority ot the Supreme Court decided
thai childcare expenses afe not geductible as a busines expense under the Canathan Income Tax Act of 1952, and
that this did pet deny 1o women busiresswomen the equal benefit of the law In part this decision temed on the tact
that childecare evpenses are atlowable as a specific himed deduction under the Act. which the majonty held to
axclude deductions lor chuldeare eapenses elsewhere in the Act [n a powerful dissent L Heurcux-Duobé §. with
whom McLachlin J concurred. noted that the evastng range ot deducuble business expenses. while appeanng to be
gender neutral. actually reflecied the needs and expenences of businessmen and not busimesswomen For the latter,
childcare expenses were a prerequisite 10 ganang income from the bustness L’ Heureux-Dubé I theretore concluded
fa) that such expenses were indecd deductible as a gencral busyeess expense, and ¢h) that of they were not, the Act
would be meonsisient with < 1513 of the Charter (st 4745153,
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EQUALITY

needs to be redressed and not simply removed.! This means that those who were deprived
of resources in the past are entitled to an ‘unequal’ share of resources at present.”

In truth, this is no more than an application of the Aristotelian injunction that equality
requires that those who are not alike should be differently treated in proportion to their
difference.’ The value of a contextual approach to equality is that it helps us to identify
those differences which require differential treatment in order to achieve actual, substantive
equality.

The context which must be considered in the assessment of equality claims is both factual,
textval and historical. Obviously the particular factual matrix within which equality is
claimed is important.* So too is the place of equality in the text of the interim Constitution,
as outlined above, § 14.1. The textmal commitment to equality must itself be understood in
the historical context in which the text was drafted, as is made explicit in both the Preamble
and the Postscript to the Constitution.® The emphasis there placed on reparation and
reconstruction suggests that a fundamental principle underlying the constitutional commnit-
ment to equality is that of anti-subordination or anti-subjugation. As Laurence Tribe explains:

*The core value of this principle is that all people have equal worth. When the legal order that both
shapes and mirrors our society treats some people as outsiders or as though they were worth less
than others, those people have been denied the equal protection of the laws . . . Mediated by the
antisubjugation principle, the equal protection clause asks whether the particular conditions
complained of, examined in their social and historical context, are a manifestation or a legacy of
official oppression.’®

In Canada the Supreme Court has identified ‘political, social and legal disadvantage and vulner-
ability” as the targets of the equality clause of the Capadian Charter of Rights and Freedoms.”

! President of the Republic of South Africa v Hugoe 1997 (4) 5A 1 (CC), 1997 (6) BCLR 708 (CC) at para 41
Narional Coalition for Gay and Lesbian Equaliry v Minister of Justice 1999 (1) SA 6 (CC), 1998 (12) BCLR 1517
{CC), 1998 (2) SACR 556 (CC) at paras 16, 60--2; City Councit of Pretoria v Walker 1998 (2) SA 361 (CC), 1998
{3) BCLR 257 (CC) al paras 31, 85; Fedsure Life Assurance v Greater Johannesburg Transiional Metropolitan
Councif 1999 (1) SA 374 (CC), 1998 (12} BCLR 1458 {CC) at para BO; Lotus River, Otteny. Grassy Purk Residents
Assoviation v South Peninsula Municipelity 1999 (2} SA 817 (C) a1 827)-8294, 1999 (4) BCLR 440 (C) at
449F-4350F

Zer City Conncil of Presoria v Watker 1998 (2) 5A 363 (CC), 1998 (3) BCLR 257 {CC) am paras 3|, 85; Fedrure
Life Assurance v Greater Johannesburg Transitional Metropolitan Council 1999 (1) S5A 374(CC), 1998 (12 BCLR
1458 (CC) al para 80 Lowus River, Ottery, Grassy Park Residenits Association v South Perinvda Municipaliry 1999
() SA B17 (C)an 827I-829A, 1999 (4) BCLR 440 (C) a1 H49F-450F.

3 president of the Republic of South Africa v Huge 1997 {4) SA 1 (CC), 1997 (6) BCLR 708 (CC) al para 41,
Mationol Coalition for Gay and Lesbian Equaliry v Minister of Justice 1999 {1) SA 6 (CC). 1998 (12) BCLR 1517
{CC), 1998 (2} SACR 556 (CC) a1 paras 16, 60-2; City Conncil of Pretoria v Walker 1998 (2) SA 363 (CCH, 1998
(3) BCLR 257 {(CC) at paras 3t, 85; Fedsure Life Assurance v Greater Johannesburg Transinonal Metropofitan
Council 1999 (1) SA 374 (CC). 1998 (12) BCLR 1458 (CC) at para BO; Lotus River, Ottenn, Grassy Park Residents
Associanon v South Peninsula Municipaliny 1999 (2) SA 817 (C) a1 827)-8294, 1999 {4} BCLR 440 1) a1
449F_450F.

4 Prinstoo v Van der Linde 1997 (3) SA 1012 (CC), 1997 {6) BCLR 759 (CC} at para 20, Cirv Cowneil of Pretona
v Watker 1998 (2) SA 363 (CC), 1998 (3) BCLR 257 (CC} al para 26.

3 Brink v Kitshoff NQ 1996 (4) SA 197 (CC), 1996 (6) BCLR 752 (CC) at para 39: Prinsloo v Yan der Linde 1997
(3) SA 1012 (CCY, 1997 (6) BCLR 759 (CC) at paras 18-21.

8 Tnbe American Constitutional Law 1515-16.

? MoeKianey v University of Guelph (1991) 76 DLR {4h} 545 a1 609, Andrews (198094 56 DLR (4th) |L R v Furpin
[1989] 1 SCR 129 R v Swain [1991} | SCR 933, 3 CRR (2d} {.
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In the light of our history of apartheid and oppression, and the explicit constitutional
acknowledgement of this history and the need to redress its effects, the centrality of the
anti-subjugation principle to the South African equality clause is clear.!

In President of the Republic of South Africa v Hugo the court held:

"At the heart of the prohibition of unfair discrimination lies a recognition that the purpose of our

new constitulional and democratic order is the establishment of a society in which all human beings

will be accorded cqual dignity and respect regardless of their membership of particular groups. The
achievement of such a society in the context of our deeply inegalitarian past will not be easy, but
that that is the goal of the Constitution should not be forgotien or averlooked.*?
The court specifically endorsed the approach of L'Heureux-Dubé J in her minority judgment
in the case of Egan v Canada in the Canadian Supreme Court;
‘Equality means that our society cannot tolerate legislative distinctions that treat certain people as

second-class citizens, that demean them, that treal them as less capable for no good reason, or that
otherwise offend fundamentat human dignity.”?

14.3 THE STRUCYURE OF IC SECTION 8

How do the various subsections of IC s 8 fit together? The fact that the guarantee of equality
before the law and equal protection of the law is contained in a separate subsection from
the prohibition of unfair discrimination indicates that the two are not synonymous or
coterminous. Each has a role to play in the protection of equality. In this, the structure of
the South African equality clause differs from those of the United States and Canada. The
Fourteenth Amendment to the United States Constitution, which promises that the ‘equal
protection of the laws’ will not be denied, includes no explicit prohibition of discrimination.
Canstitutional discrimination jurisprudence has been judicially developed.

In Canada s 13(1) of the Charter guarantees equality before and under the faw and the
right 10 equal protection and equal benefit of the law “without discriminarion’. The Andrews
case eslablished that the words ‘without discrimination’ in s 15(1) ‘are a form of qualifier
built into s 15 itself and limit those distinctions which are forbidden by the section to those
which involve prejudice or disadvantage.’* Hence the court held that:

! Cr O’Regan [in Brink v Kitshoff NO 1996 (4) SA 197 (CC), 1996 (6) BCLR 752 (CC) at paras 40-2; Natione!
Coxlition for Gay and Lesbwn Equality v Minister of Justice 1999 (1) 3A 6 (CC), 1998 (12) BCLR 1517 (CC).
1998 (2) SACR 536 (CC) a1 paras 16 and 22.

= 1997 (4 SA | {CC). 1997 (6) BCLR 708 (CC) a1 para 41, Eight members ol the courl concurred in the majorily
judgment. Kiegier J (at para 66 and Muokgoro J (at para 92} endorsed the approach of the majority to the principles
underlying the right (o equality, but differed on the application of (hose principies to the facis of the case. Dideott J 1wok
the view that 2 detailed analysis of the right to equality was not called for in order 10 reach a decision on 1he case
before the coun, Sec also Prinsioo v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 759 (CChal para 32.

T (1995) 29 CRR (241 79 at {04-3, quoted with approval by the Constiwtional Court in President of the Republic
of South Africa v Hugo 1997 (4) SA 1 (CCh. 1997 (63 BCLR 708 (CC) at para 41; Prinsloo v M der Linde 1997 (3)
SA HNZ (CC), 1997 16) BCLR 759 ¢CC) at paras 32 and 33, The centrl value of fundamental human dignity to the
protection of the right to cquality is alse undetlined by McLachlin ) in Miron v Thude! 29 CRR {2dY 189 at 204-7.

? Andrews (1989) 56 DLR (4th) 1 a0 22-3.
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‘A complainant under s 15(1) must show not only that he or she s not recesving equal treatment

before and under the law or that the law has a differentral impact on him or her i the protecuon or

benefit accorded by taw but, in addiuon, must show that the legislative mpact of the law 15

discrimunatory ”!

In Canada, then, in order to invoke s 15(1} at all an applicant must be able to prove that
she has soffered discrimination as defined by the subsection. Does s 8(2) limit s 8(1) 1n the
same way? Unlike s 15(1) of the Canadian Charter, the equality guaraniees and the promse
of protection from discrimination are contained in separate subsections. Hence there 15 no
equivalent in s 8 to the qualifying role played by the words “without discnimination™ 1n
s 15(1}). Were s B(2) to be read to qualify s 8(1}, then s (1) would be little more than a
rhetorical flourish to s 8. This is not the case. As will be argued below, §§ 14 4 and 14.5, each
aspect of s 8 has a role to play in the protection of equality — the nght to equality before the
law, the right to equal protection of the law, and the freedom from discrimination. In certam
cases an apphicant may be able to frame his or her claim under more than one of these nights,
In others one will be more suitable than the others. Every instance of unfair discrimination
ts a demial of either (and sometimes buth) equality before the law or equal protection of the
law. Not every denial of equality before the law or equal protection of the law is necessartly
an instance of unfair discrimination under s B{2). It is submitted therefore that » 8(2)
supplements rather than qualifies s 8(1).°

Similarly, s 8(3), the affirmative action clause, elucidates and elaborates the right to
substantive equality contained in s 8(1). 1t is neither a qualification of nor an exception to the
right to equality.’ Section 8(3)(b} provides for another aspect of substantive equality —
the restitution of land to persons who were dispossessed of such land by the policies
of segregation and apartheid. Section 8(4) provides for procedural matters which asuist
claimants to prove the existence of certain forms of discrimmation.’

The Constitutional Court has emphasized the complexity of the issues involved m the
constitutional protection of equality, and the need to proceed slowly in developing constitu-
tional equality jurisprudence.’ Nevertheless, it has in a numbet of judgments set out a

U Andrew s (1989) 56 DLR (4ihy 1 at 23-4: cee abso Turpin [1989] | SCR 1296 at {321 M Kinrer (19911 76
DLR (Ath) 345 at 604-5, Muron v Trudel (1995) 124 DLR (4th) 693, 29 CRR (2d) 1394SCC) a0 200 Biack & Snuth
‘TI_}c Equaluy Righis’ 596. Hogg Consetntional Law of Canadu p 52-17

= Sec Prinddoo s Vun der Linde 1997 (33 SA 10120CC). 1997 (61 BCLR 75%iCC it paras 22-7

¥ See S1 Lanrence. St Negal. §v Sotherg 1997 (3 SA 1176 (CCLA199T 1O BCT R 1338 (CC) ot nara 36 read
with para 29

4 Those idennfied in the grounds lisied in s §(2)

S Prnstoo v Van der Lende 1997 (3) SA 1012 1CC), 1997 (6) BCLR 759 (CC) at para 20, Harksen v Lane VO &
others 1998 (1) SA 300{CC) at para 42, 1997 {11y BCLR 1489 {CC) at para <41 The approach of the Constitutionsl
Court 10 the analywis of the nght te equaliy 1s discossed in Anton Fagan “Bugmity and Unfarr Discimitanan &
Value Misplaved and a Raght Misunderstood” (1998 14 SASHR 220, Cathy Albestyn & Beth Goldblatt "Faving the
Challenge of Transtormation Difficulties i ihe Desvelopment ot an Indigencus Jucssprudence of Bgualin (19498
14 SAJHR 248, Jonathan Klaaren 'Non-Cinzens and Consutubonal Equality” ( 1998) 14 S4 THR 286

[Revision Service 5, 1999] 14-7



CONSTITUTIONAL LAW OF 50UTH AFRICA

framework for the interpretanon and application of IC s 8 ! The approach to claims under
IC s 8 1s encapsulated i Harksen v Lane NO & others

* At the cost of repetition, 1t may be as well to tabulate the stages of enquiry which become necessary
when an attack ts made on a proviston mn reliance on s 8 of the intenm Consttution They are
{a) Does the provision differentiate between people or categonies of people? If so does the
differentiation bear a rational connection to a legitimate government purpose” If not then there
15 a vielauon of ss (1) Evenif it does bear a ratonal connection, 1t might nevertheless amount
to discninunation
fb} Does the differentiauon amouni o unfar discoiminaton?® This requires a two stage analysis
{1) Fursily, does the differenuatton ameunt to “disceiminatton™? 1f 11 1s on a specified ground
then discnimination will have been established Ef 1t 15 not on a specified ground then
whether or not there 18 discnmunauon will depend upon whether, objecuvely, the ground
15 based on attabutes and charactensuics which have the potential to unpasr the funda-
mental human dignity of persons as human beings or to affect them adversely n a
(.Dmparably SEnous manner
(r1)  If the differentiation 1n questior amounts to * discrinunation’, does 1t amount to * unfar
discosination” ? 1f 1t has been found to have been on a specified ground, then unfaimess
will be preswmed If on an unspecified ground, unfaimess will have to be established
by the complainant The test of unfairness focuses primarly on the impact of the
discnmenation on the complainant and others 1n his or her situation
If, &t the end of tns siage of the enquiry the differentation s found not to be unfair, then there
will be no violation of s 8(2)
{¢}  If the discrirunation 15 found to be unfair then a determination will have to made as to whethcg
the provision can be justified under the imitations clawse (s 33 of the intenm Constitution) -

The ¢lements of the approach thus set out are considered further below

In Nanonal Coalition for Gay and Lesbian Equaluty v Muuster of Justice (‘the Sodomy
case') the court pownted out that the scheme set out above does not mean that 1n every case the
rational connection gquiry of stage (@) must imevitably precede stage (£} * Ackermann § pointed
out that the stage (a) enquiry is superfluous where the court finds that the discrimination 1s

Y Bk Kuvhaff 1996 {4) SA 197 (CC) 1996 (6) BCLR 752 (CC) Prrsloo v Van der Linde 1997 (3) SA 1312
(CCY 1997 (6) BCLR 752 (CC) Prevdent of the Republic of South Africa v Hugo 1997 (4} SA 1 (CC) 1997 {6}
BCLR 708 (CC) Harksen v Lane NO & others 1998 {1) SA 300 (CC) 1997 (11) BCLR 1489 (CC) Lartn Odam
& others v Mombers of the Execuine Council fonr Educanon & another (North West Prinpree ) 1998 (1) SA 745
CC 1997 (12) BCL R 1655 {CC) Cuv Corrcil of Pretorsay Walker 1998 (2) SA 363 (CC) 1998 (3) BCI R 257
(CC) Nunonal Coalihon for Gen and Lesbian Faualiny Minister of Justiee 1999 (1) SA 6 {CC) 1998 (12) BCI R
1217(CC) 1998 (2) SACR 556 (CC)Y Jooste v Score Supermarket Trading (P ) Lid 1999 (2) SA 1{CC) 19992}
BCLR 139(CC} The develomng equalily junsprudence of the Constnutional Court 15 anakysed by Cattu Albertyn
& Beth Goldblan i Facng the Challenge of Transformaton Difficulties o the Development of an Indigenous
Junsprudence of Fgualy (1988) 14 SAJHR 248 Anlon Fagan Digmily and Dhscrimunation A Value Misplaced
and a Right Misunderstood (1988) 14 SAJHR 220 1 D van der Vyver Gelykberegizing (1998) 61 THRHR 367
— see also Frascr v Cluldren s Court Pretona North 1997 (2) $4 261 (CC) 1997 (2} BCLR 15% (CC} and East
Zutit Morons (Piy) Lid v FmpangenuNew cle_ame Transitional Local Counil & others 1998 (2) SA 6] (CC) 1998
(ll_lBCLR {COY

1998 (1) SA 300 (CC) at para 94 997 (11) BCLR 1489 (CC) at para 53 Natonal Coaliton for Gav and
Lersbran Equalin v Minister of histree 1999 (1) SA6(CC) 1998 (12) BCLR (517 (CC) 1998 ({2) SACR 556{C()
atpara | 7 Joaste v Seore Supermarker Tradung (P} Lid 1999 (2) SA | (CC) 1999(2} BCLR 139 (CC) at para 11
Nanonal Coalion for Gav and Lesbian Equaliny v Muusier of Home Affarrs 1998 (3) SA 173 (C) at 185A-E 1999
(3) BCLR 280:1C) a1 291 A-E

* 1999 (1 )SABCC) 1998 (12) BCLR 1517 (CC) 1998 (2) SACR 556 (CC) a1 para 18
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EQUALITY

unfair and unjustifiable.! In the Sodomy case the court went directly to question of whether
the differentiation on the ground of sexual orientation was unfair discrimination.

144 SecTion 8(1)
‘Every person shall have the right (o equality before the law and te equal protection of the law.’

Section 8(1) guarantees to every person the right to ‘equality before the law” and to ‘equal
protection of the law’.’

Clearly, the right to equality before the law and to the equal protection of the law does
not prohibit every conceivable legal distinction.* As a matter of principle equality consisis
as much in the different reatment of those who are not alike as it does in treating those who
are alike in the same way.' And, as a matter of policy, the courts can ‘hardly review every

L Ci Joosie v Score Supermarker Trading (Piy) Lid 1999 {2) SA \ (CC), 1999 (2) BCLR 139 (CC) a1 para 14
n 20; Narional Coalition for Gay and Lesbian Equality v Minister of Home Affairs 1999 (3) SA 173(C) at IBSE-G
and 186F-G, 1999 {3) BCLR 280 (C) a1 291E-G, and 292E-F.

© A preliminary guestton which arises is whether the reference to ‘law” 1 5 8(1) has the etfect of narrowing the
application of s 8 so0 as to exclude government action that is not law, such as admimstrative decisions and acts
performed under statuiory authority. The Canadian Supreme Court has held in the past that s |5 of the Charter
applies only 1o ‘the law’ — it theretore applies to enabling legislation, but not te the exercise of discretion conferred
by statute (R v §(5)[1990] 2 SCR 254, 49 CRR 79; R v 5 (G) [19900 2 SCR 294, 49 CRR 109). In subsequent cases,
however, members of the court have said that actions laken under authority of law [all within the rubric of “law’
under s 1501). See McKinney v University of Guelpiz (1991176 DLR (4th) 545 a1 600-10 per Wilson J (with whom,
on this 1ssue, Cory J agreed) and al 6446 per La Forest I (with whom Dickson CS and Gonthier ] agreed);
Pouglus/Ewantlen Faculty Association v Douglas College {19903 3 SCR 570, 77 DLR (4th) 94, where a majonty
held that 2 collective agreement is *law” within the meaning of s 15. These cases did nol refer 1o the decisions cited
above The laner decisions are correct, for it ‘makes no sense to say that Parliament selfl lacks the power to abndge
equality rights, bul Parliament can confer on a delegate the power to abridge equatity rights .. Restnctions on
the power of Partiament {or a Legislature) must apply to all bodies that draw their powers from Parliament {or the
Legislature)' (Hogg Consrrmutional Law of Canada p 52-10). The same point is made by H M Seervar Constitunonal
Law of fndia (£991) vol | 447 para 9.24. On this reasoning, the application of s & must be co-extensive with the
application of the rest of Chapter 3. Tn Motala & another v University of Natal 1995 (3 BCLR 374 (D) at 382G-1
it was held that the rights entrenched in s 8 were enforceable against private persons, both natural and juristic, as
well as the s1ate and its oegans. In Du Plessis v De Kierk 1996 (3) 5A 850 (CC). 1996 (5) BCLR 658 (CC), however,
the Constilutional Court held that, in tenns of s 7(1) of the Constituuon, pnvale persons are not bound by the Bill
of Rights. See above, Weolman “Application’ ¢h 10

¥ § v Nrudi 1996 (1) SA 1207 (CC), 1996 ([} BCLR 141 (CC) at para 19; Prinsiao v Vun der Linde 1997 (3) SA
[0 2 (CC), 1997 (6) BCLR 759 (CC) at paras 17, 24; City Council of Preroria v Walker 1998 (2) S5A 363 (CC),
1998 (3) BCLR 257 (CC) a1 para 26. The Canadian Supreme Courl, in Wearhrerall v Canada (Asiormey Generul),
rejected the claim of a mate prisoner that his right to equality was infringed by the fact that male prisoners were
guarded and searched by female warders whereas female prisoners were not guarded and searched by male warders.
The court emphasized thal equalily does ot necessarily connote tdentical rcatment. [t took nto account the
historical, biological and sociological differences between men and wormen, the disadvantaged poesition of women
in socicty, and the fact that violence perpetrated by men against wonten signtficantly exceeds violence by women
against men. Hence a search of 2 man by a woman. such as a chesl frisk, does not implicate the same concerns as.
and is less threatening than. a chest frisk carried oul on 2 woman by a man. The court considered that even if there
was an element of inequality. the practices in question would be saved by the timitation clause. The presence of
women warders had a humanizing effect conducive to inmate rehabilitation. In addiuon the employment of women
in these positions was important for reasons of employment equity.

4 See the discussion above, § 14.2. Sce National Coaliton for Gay and Lesban Eguaiity v Muuster of fustice
1999 (£} SAG6(CC), 1998 (12) BCLR [517 (CC), 1998 (2) SACR 556 ¢«CC) at para 61 President of the RSA v Hugo
1997 (4) SA t (CC), 1997 (6) BCLR 708 (CC) at para 41. See Mwellie v Minisny, of Works, Transport and
Communication 1995 (9) BCLR [118 (Nm) at Y132E-F; see also Dennis v Umited States 339 US 162 at 184, 70
SCt 519 (1950) per Frankfurter J. dissenting: ‘It was a wise man who saud that there 15 no greater inequaliy thun
the equal treatment of uncquals.”
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distinction in the statute book; that would not be 2 wise use of judicial resources, and would
constantly involve the courts in issues of legislative policy’.! The right to equality is infringed
only by differences in treatment which are illegitimate.’

As the Constitutional Court pointed out in Prinsloo v Van der Linde, the idea of
differentiation is crucial to equality jurisprudence in general and IC s 8 in pasticular.’
Section 8 is concerned with two kinds of differentiation — that which involves unfair
discrimination, and that which does not. The former falls within s 8(2} and is discussed further
below. But what of the countless forms and modes of differentiation which govern and
regulate the affairs of the nation at every level? Differentiation of this sort is described by
the court as ‘mere differentiation’. In regard to ‘mere differentiation’ the constitutional state
is simply required to act rationally:

‘It should not regulate in an arbitrary manner or manifest “naked preferences” tha serve no
legitimate government purpose, for that would be inconsistent with the rule of law and the
fundamental premise of the constitutional state."

! Hogg Constitutional Leaw of Canada p 52-16; see also The Belgian Linguistics Case 1968 |1 Yearbook of the
Enropean Convention on Human Righes 832 at 864, | EHRR 252 a1 284; Srare of Gujarat v Shri Ambica Mifls AIR
1974 5C 1300 2t 1314-15.

2 Prinslfoo v Van der Linde 1997 (33 SA 1012 (CC). 1997 (61 BCLR 759 {CC) a1 para 17; Fedyrre Life Assurance
Lintited v Greater Johannesburg Transitional Metropolitan Council 1997 (5) BCLR 657 (W) at 666C-E; Easr
London Transitional Local Courcil v Tux Pavers Actton Organisation & others 1998 (10) BCLR 1221 (E) at
1231G=0: 8 v N 1996 (1) SA L2077 (CCh. 1996 (1) BCLR 141 ¢CC) at para 19, Section 309(4}«) of the Criminal
Procedure Act 51 of 1977, read with 5 305, requires those comvicted of offences in the lower couns to obiain
cerlification trom a judge of the Supreme Court that there are reasonable grounds of appeal, betore they are entitled
o prosecute an appeal in person. The Constitutional Court found this requirement to deny such prisoners their right
10 appeal to 2 higher court under s 25(3) A} of the Constiwation: § v Madi 1996 (1) SA 1207 (CC). 1996 (1) BCLR
141 (CC): and sce Minisser of Justice v Neali 1997 (33 SA 722 (CC), 1997 (6) BCLR 677 {CC). The provision
differentiates between prisoners without fawyers and all other persons wishing 10 appeal against 4 conviction, in
effect. the requirement places an extra handicap on those already labouring under a disadvantage in prosecuting
their appeals. Tt thereby denies such persons their ight 10 equality before the law. On the other hand, the fact that
s 316 of the Criminal Procedure Act requircs persons convicted in superior courts 10 apply tor leave to appead such
conviction was found to infringe neithes s 25(3)h) nor s 8 of the Constitution. The differentiation between persons
convicted in lower courts (» 309) and those convicted in supenor courts {s 316) did not bear scrutiny under s 8:
Sv Rens 1996 (1) SA 1218 (CCY 1996 (2) BCLR 155 (CC) at paras 28-30. See also Bessergfik v Minister of Trade,
Inedisiny and Tourism & another 1996 (41 SA 331 (CC), 1996 (63 BCLR 745 (CC) at pata 11; and Mweffic v Mimistry:
of Worky, Transport and Commimication 1995 (9) BCLR 1118 (Nm). Naturally our conceptions of what sors of
distinctions and classifications are legitimale change and develop over time. This is typified. in the Uniled States,
by the shift in judicial attitudes which occumed berween the decision in Plessy v Ferguson 163 US 537, 16 5Ct
1138 (1896 {which endorsed the “separate bul equal’ doctrine in relation to racial segregation} and that in Brown
v Board of Educarion 347 US 483, 74 5C1 686 (1954) (which proclaimed that racial separation was inherentiy
unequal). In South Africa. as in other colonies and former colonics, judicial assumptions about the acceptatility ol
racial segregalion pre-cxisted apanheid. Hence in Minister of Posts and Telegraphs v Rasool 1934 A 167 at 173
Stratford AC! said that a classification on the grounds of race, colour or religion is not per se invalid. While absurd
or purposeless dissnctions wene clearly unreasonable. he said, “a diviston of the community on differences of race
or language for the purpose of postal service. seems prima fucie 10 be sensible and make for the convemence and
comfort of the public as a whole . ... See also the decision ol Beyers JA. esp at 177, and that of De Villiers A esp
al 180-2. Bul see the dissent of Gardiner AJA s 183-42 und the cases cited by him in support of his view thar raciat
classifications are per e unreasonable.

4 1997 (3) SA 1012{CC), 1997 (6) BCLR 759 (CC) at para 23. This was confirmed in Farksen v Lane NO &
others 1998 (1) SA 300(CC), 1997 (1 ) BCLR 1489 (CCY at para 46. read with para 42,

3 prinsloo v Van der Linde 1997 (33 SA 1012 (CC). 1997 (6) BCLR 739 {CC) at paea 25; of Jomte v Score
Supermurket Trading (Prv) Lid 1999 (23 SA 1 (CC). 1999 (23 BCLR ¥39 (CC) at para 17.
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In other words, the first question to be asked of any form of differentiation by the state 15
whether such differentiatton s rationally related to the government purpose whech 1t 1s said
10 serve | That purpose must 1iself be legiimate i hght of constitutional values ° If there 1s
no such rational refationship, IC s 8 1s infringed *

In East Zulu Morors (Pty) Lid v Empangeni/Ngwelezane Transttional Local Council &
others O’Regan underiined that no more 1s required of the governmental action or regulation
under 5 &(1} than that it 15 rational

‘The question 1s aot whether the government may have achieved 1ls purposes more effectively in

a different manner, or whether 11s regulanon or conduct could have been more closely connected

to its purposes The testis simply whether there 1s a reason for the differentiation thai 16 rationally

connected to a legrtimate government purpose

In this case O'Regan J found that IC s 8(1) was not infringed by the provisions of s 47
of the Town Planmng Ordinance (Natal),” which differentiate belween the procedures for
rezonng apphcations depending on whether the relevant property talls withun the area of
junisdiction of exempted or non-exempted local authorities One of the differences com-
plained of was that in a non-exempted local authority an applicant may appeal against the
authonty’s refusal to proceed with a proposed amendment, whereas an objector has no right
of appeal against a decision to put the matter before the Town and Regional Planning
Commussion In an exempted local authonity both an applicant and an objector may appeal
aganst the decision to adopt or not to adopt the proposed amendment ® O"Regan J pointed
out that the differences between apphcants for and objectors to proposed amendments 1n
non-exempted local authorities were ratonally related to the different effect upon each of
them of the prehminary decision to proceed or not to proceed with the proposed amendmeni,’
that the distinction between exempted and non-exempted local authoritees was based, inter
ala, on the level of competency of planmng staff or consultants avallable to the local
authority mn question, and that the differences i the application procedure between non-
exempted and exempted local authorities were rattonally related the objective differences
between such local authorittes * O'Regan J’s reasons were supported by Ackermann J,
Goldstone J and Knegler I All four concurred with the order of the court disrmssing an

' A long as there 15 4 rahional relationship belween the means and the end sought 10 bu achicved o s no
moment to the enquiry under « 8(1) that the same obyeet could hay e been achieved dilterentlh or ina less minesne
way The quesiion of whether the measure could bave been designid o be less oncrous 1o the mierests of o
adversely affecicd anses only at the second stage of the enquiry under FC < 3313 Prosson s bt der e 1997
(31 SA TH2(CCY 1997 (6) BCLR 799{CC) ot paras ¥5-6 FHarkven v Lare AO & othery 1996 013 5S4 30010C ()
1927 {11) BC1 R 1489 (CC) at para 41 See further helow & 14 9

~ See Hatksen v Lane NO & others 1998 (1) SA 300 (CC) 1997 (1) BCI R 1489 (CC ) o para 5% d the
discusson which follows  Fast Zulie Motors (Poy) fid v Empangem/Nonwdde ane Tranvnonal foced Connaf &
others 1998 (2 SA 61 ICCY 1998 (1) BCLR 1(CC i at para 23

¥ The coun did not specihcatly refer to L Bty an Prandeo In Harhwny Lane YO & others 1995 (1) S 4 300
{CC) 1997111 BCLR 1489 1CC) a1 paras 42 and 44 the court clanficd that subsec (1) of » 8 14 at 1svsie Whon mr
differentiation is subject 10 ratonahity resiew  East Zudie Motors (P00 Ll Empangene/Sewede ana Tramenonad
Local Counctl & others 1998 (2) SA 61 (CCy 1998 (L BCLR | () at para 23

4 1998 (2) SA 61 (CC) 1998 (1) BCIR 1 (CC) at prasa 24

5 0Ord 17 of 1949 b At paras 18-21

7 At para 25 * Al paras 26-H)
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application for leave to appeal against the denial of consequential relief by the court below.
The majority refused leave on the assumption that the court below was correct in finding the
provision invalid.’

In Municipality, City of Port Elizabeth v Rudman the court heild that the differences
between the zoning regulations which applied to areas of Port Elizabeth reserved for whites
in the past, and those which applied in areas which had previously been reserved for blacks,
did not infringe IC s 8(1)."

Rationality is the minimum standard which differentiation must meet if it is not to infringe
s §. Differentiation smay, however, be rational but nevertheless unfairly discrirninatory and
hence in breach of s 8(2), which is examined below.?

{a}) United States equal protection jurisprudence

In the United States the courts sort legitimate from illegitimate distinctions by applying
different levels of scrutiny to different types of differentiation. The highest level,
strict scrutiny, is reserved for classifications based on race or nationality. Laws abridging
fundamental rights, such as the right to vote or to interstate mobility, are alse subject to this
standard of review. Such laws are presumed not to be a reasonable means of achieving a
legitimate state purpose and will be struck down unless the government justifies them as the
necessary means of achieving a compelling state interest. Given the difficulty of discharging
this burden of proof, classifications subject to strict scrutiny are most offen declared
unconstitutional.’

The lowest level, minimal scrutiny, is applied to legislative classifications which are not
suspect and do not impinge on fundamental rights. Such laws will be upheld provided that
they serve a legitimate purpose and are rationally related to achieving that purpose.” An
intermediate level of scrutiny is applied to distinctions such as those based on sex, illegiti-
macy, or alienage. At this level the classification must further ‘important governmental
objectives and must be substantially related to the achievement of those objectives’.”

' The court's approach 1o rationality review under [C s 8([) was applied 1o FC s 9(1) in Jouste v Score Supermarker
Trading (Pre} Lid 1999 (2) SA | (CC), 1999 (2) BCLR 139 (CC) at para | 7. This case is discussed further at § [4.13.

2 1999 (1) SA 663 (SE) at 673A-676D, 1998 (4) BCLR 451 (SE) at 460E—462E, esp at 461[-462E.

3 Frinsloo v Van der Linde 1997 (3) SA 1612 (CCY, 1997 (6} BCLR 759 (CC) at paras 26 and 27 Harfsen v Lane
NO & others 1998 (1) SA 300 (CC), 1997 (11) BCLR 1489 {CC) at para 44: Ciry Council of Pretoria v Walker 1998
{2) 8A 363 (CC), 1998 (3) BCLR 257 (CC) at para 27.

4 Keorematsit v United Stares 323 US 214, 63 SCU 193 {1944),

3 See Tribe American Constitutionad Law 1451-4.

6 See. tor example, Dandridge v Witlicoms 397 US 471, 96 SCt 1153 (1970}, a case of differentiation on ccencnic
grounds. See also Citv of Cleburne, Texas v Cleburne Living Centre 473 US 432 a1 446, 105 SCr 3249 (1985). Note
that the tradional formulation of minimal scrutiny is still mare deferential — the court is prepared to uphold any
differentiation lor which there is a conceivable rationa) basis. See, for example, Alfied Stores v Bawers 358 US 522
at 530. 79 SCi 437 (1959): Kotk v Board of River Port Pilot Commissioners 330 US 552, 67 SC1910:(1947). Sec
also Tribe American Consritutional Law 1439-46.

7 Craig v Borer 420 1S 190, 97 SCr 451 (1976), a sex discrimination case. Se¢ also Plyler v Doe 457 US 202,
102 SCt 2382 (E982) tdiscrimination against aliens) and Levy v Louisiano 391 US 68, 88 SCt 1509 (1968)
{discimination against illegitimate children). Arguably intermediate scrutiny is a staging post on the route from
minimal 1o strict scrutiny. Sce Hogg Constitutional Law of Canada p 52-8; Tribe American Constisutional Law
1544-625: and see above, Woolman “Limilations’ ch 12,
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The promise in IC s 8(1) of ‘equal protection of the law’ echoes the Fourteenth Amend-
ment to the United States Constitution, s 1 of which provides, inter alia, that ‘[n]o State
shall . . . deny to any person within its jurisdiction the equal protection of the laws’.!
Nevertheless, South African equality jurisprudence ought not 1o adopt the entire corpus of
American equal protection jurisprudence. The Fourteenth Amendment is not amplified in
the way that IC s 8 is in respect of discrimination and affirmative action;* nor is it subject to
a general limitation clause such as our IC s 33(1). Nevertheless, acritical reading of American
equality jurisprudence is instructive.* It illustrates the perils of the restrictive account of equal
protection,’ and supplies illuminating instances of a rich and expansive conception of
equality.”

in this regard it is interesting to note that, even in the absence of specific provisions
endorsing affirmative action, courts in the United States have held certain aftfirmative action
programmes to be consistent with the equal protection clause of the Fourteenth Amendment
or statutory anti-discrimination provisions.®

! The federal government is also bound o afford the equal protection of the laws, since the Fourtcenth
Aq}ncndment has been held to be incorporated into the due process clause of the Fifth Amendment.

= Section 8(2) and {3).

* This reading needs to take imo accoum the fact thal the US Supreme Coun has dechined to bring to the
Fourteenth Amendment as expansive a conception of equality as it has hrought to the mterpretation of the Civi
Rights Act 1964 and other stalutes concerned with equality. See Washington v Davis 426 US 229, 96 SCt 2040
(1976); Alan David Freeman “Legitimizing Racial Discrimination through Antidiscriminaiion Law: A Critical
Review of Supreme Court Doctrine’ (1978) 62 Minnesora LR 1049 at 1103,

4 See, for cxample, Washingion v Davis 426 UUS 229, 96 SCt 2040 (1976); Village of Arlington Hewghiv v
Metrapolitan Housing Developmens Corporation 429 US 252,97 SC1 555 (1977); Gedhildig v Awello 417 US 484,
97 8C1 2485 {1974); General Eleciric Company v Githers 429 US 125, 97 SCU 431 {1976}, See also Freeman
‘Lezitimizing Racial Discrimination through Antidiscrimination Law'.

" See, for example, Griggs v Ditke Power Company 401 US 424, 31 SCt 849 (1971 1: Califorma Foderad Suvingy
ond Loan Association v Guerra 479 U5 272, 107 SCt 683 (1987); Freeman ‘Legitimizing Racial Discrimination
through Antidiscrimination Law’, especially at 1079-1102 and the cascs there ciled.

6 Regents of the University of California v Bakke 438 US 265, 98 5Ct 2733 (1978) (a majorily of the court struck
down a quota policy, bul affirmed that race could be taken into account in the admission process to further the
compelling state objective of diversity in educational institutions): Fulilove v Kluzaick (Secrerary of Conunerce)
448 US 448, 100 SC1 2758 {1980} (upholding the constitationaliny of a federal special programme (or nunonity
business emerprises); United Steetworkers of America, AFL-CIO-CLC v Weber 443 US 193,99 5C0 2721 (1979
{upholding a racial quota system for access 1o employment training under Title VII of the Civil Righs Act 1964):
Local Number 93, Internationol Association of Firefighters AFL-CIO-CLC v City of Cleveland 478 US 5, 106
SCt 3063 (1986) (upholding a Title VI consem decree with race-conscious promotion provisions) Jolmsan v
Transportation Agency, Santa Clara, California 480 US 616, 107 SCe 1442 (1987) (upholding under Title VIT a
voluntary afiirmative action plan designed 1o increase the number of women i iraditionally male jobs): Loceat 28
of the Sheet Metal Workers” International Association v Equal Opportunines Emplovment Commssion 478 US 421,
106 SC13019 (1986} (upholding the ordering of race-conscious remedies under Fitle VI United States v Paradise
480 US 149. 107 SCt 1053 (1987) (upholding the ¢constitmionality of race-conscious remedics ). Metre Broadedasing
Inc v Federal Conmunications Commission 497 US 547, 110 SCt 2997 (1990) (upholding the consnutionality of
special federal programme {or minority businesses in radio broadeasting). Bul see Wiganr v Jockson Board of
Education 476 US 267 106 SCU 1842 (1986} (struck down a preferential layofl provision as unconstitutonal ),
Richmond v 4 A Crosen Company 488 US 469, 109 5Ct 706 (1989) tfound a municipal set-aside programme for
minority business enterprise 1o be unconstitutional).

It is important o nete that in the US any differentiation on the basis of race is held to be snspect. (This was
re-aff{irmed by the Supreme Count recently in Adurand Constructors Ine v Pena (1995) 63 United Stares Law Week
152344 and in Miller v fohnson (1995) 63 United Statex Law Week 4726-42.) What i tnteresting aboul the cases
listed above in which race-conscions remedies were upheld by the court s that they sarvned heightened scruling
isce Tribe American Consvicutional Low 1521-44),
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{h) 1C s 8(1) accommodates affirmative action

[ have argued above that the interim Constitution embraces a substantive conception of
equality and that it is committed to the principle of anti-subjugation. Seen in this light, IC s 8(1)
should itself be read to permit redistributive measures. On this argument, affirnative action,
far from interfering with equality, actually ensures that equality can be achieved.'
This argument is supported by the terms of Constitutional Principle V:
‘Equality before the law includes faws, programmes or activities that have as their object the
amelioration of conditions of the disadvantaged, including those disadvantaged on the grounds of
face, cotour or gender.”?
The terms of Constitutional Principle V suggest that 1C s 8(1) is concerned with equality in
fact and not simply equality in law.’ When s 8(1} is read together with s 8(3)(a) it is clear
that affirmative action is permissible provided that the requirements of s 8(3)(a} are met.*

{¢) Canadian equality jurisprudence

As is already apparent from this chapter, Canadian equality jurisprudence is an obvious early
port of call in exploring the meaning of IC s 8. The wording of s 8(1) and (2} is in large
measure lifted from s 15(1) of the Canadian Charter, which reads:

‘Every individual is equal before and under the law and has the right to equal protection and equal

benefit of the law without discrimination and, in particular, without discrimination based on race,
national or ethitic origin. colour, religion, sex, age or mental or physical disability.”

The Canadian equality clause promises equality ‘before and under the law’, as well as ‘equal
protection and equal benefit of the law'. The comprehensiveness of s 15(1) of the Charter is
a reaction to the peculiarly narrow interpretation which the Supreme Court of Canada had
given to the phrase ‘equality before the law’ under the Canadian Bill of Ri ghts.?

In AG Canada v Lavell the phrase ‘equality before the law’ was held to constitute a
procedural guarantee which applied only to the administration of the law and not to its
content.® As a result, a law which deprived women, but not men, of their membership of
Indian bands if they married non-Indians was found not to violate equality before the law.
In Bliss v AG Carniada it was thought that the requirement of equality before the law did not
render the provision of legislative benefits susceptible to equality review.” Hence the denial
of unemployment insurance benefits to pregnant women was held not to violate equality
before the law."

1 See Brink v Kinnhoff NO 1996 () SA 197 (CC), 1996 (6 BCLR 752 1CC) at para 43.

* See above. 14-1n2 on the status of the Constitutional Principles in interpreting the Constitution.

! “Fyuality m faw preclodes discrimination of any kind; whercas equatity in fact may involve the necessiy ol
ditferent ireatment inorder to atlain a result which establishes an equilibrium between difterent situations.” Minoriy
Sehools in Albania — Case no 182, Advisory Opinion of April 6. 1935 by the Permanent Court of Inlernational
Justice in Anneet! Digest and Reports of Public hiternational Cuases 1935-1937 at A89-9() at 389 the court said that
cquality in fact “excledes the wea of a merely formal equality”.

[t was precisely in order 10 avoid the dilemmas which trouble the Lnited Siates courts in the cases cited above,
t4-9mb. that s 3{ 3ifer) was included in our Constitution. See the discussion of s Rt(3¥a} below, § 14.6.

¥ Section 1(b] of the 1960 Canadian Bill of Rights guarantees “the right of the individual to equatity before the
law and the protection of the Jaw’. See Hogg Constirutional Law of Canado pp 52-3-52-5.

6 [1974] SCR 1349 (1973) 38 DLR (3nd) 481, 7 [1979] SCR 183, (1978) 92 DLR (3rd} 417

® The decision in Bliss was reversed by the Supresne Court in Brooks v Canada Safeway {1989]) 1 SCR 1219, 59
DLR {41h} 321,
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When s 15 of the Charter came into force it superseded s 1¢b) of the Canadian Bill of
Rights.' In addition the Supreme Court has held that the same phrases have a wider meaning
under the Canadian Charter of Rights and Freedoms.”

(d) Equality before the law and equal protection

The greater economy of words in s 8(1) of Chapter 3 than in s 15(1) of the Canadian Charter
ought not to translate into more parsimonious protection.’ The interpretation of ‘equality
before the law” and “equal protection of the law’ must give effect to the purposes of the
Constitution and the values which support it.* Hence it must take account of a history of
inequality and oppression and the need for reparation and reconstruction.”

Read in this context. the minimum content of ‘equality before the law’ is equality of
process. As the Canadian Supreme Court said in the Tierpin case, equality before the law

*is designed o advance the value that all persons be subject 1o the equal demands of (he Taw and
not suffer any greater disability in the substance and application of the law than others. This value
has historically been associated with the requirements of the rule of law that all persons be subject
to the law impartially applied and administered.”®

: See Hogg Constinurional Law of Conaei pp 52-3 and 32-5.

“Rv Turpm [ 1989] 1 SCR 1296 a1 1326: “The guarantee of equality hetore the Jaw must be merpreted i its
Charter context which may involve entirely ditferent consideratfons from the comparable provision in the Canadian
Bill of Raghis” )

¥ An carly drafl of the equality clause provided for “egual proicction and equal benefit ol the Taw”, (See the Fiith
Progress Repen of the Technical Comowittee on Fundamental Rights during the Transition ) Specific relerence 1o
cqua) benetfit was omitted from the following drafts. Thas omission may have been molivated by anxiety that an
cqual benein provision could lead 1o unwelcome judicial intervention in state reconstruction and wellare provistons.
Arguably, however, the reference o “equal benetits” was orilted because it 38 in any event embraced withia the
concept of ‘equal protection’. In National Coalition for Gav and Lesbian Equality v Minister of Justice 1999 (1)
SA 6(CC), 1998 (12) BCLR 1517 (CC), 1998 (23 SACR 556 (CC) al paras 58-9 the Constitutional Coun stated
that the requirement of the equal benefit of the law was implicit in s 8(1) of the IC. The court relemmed. by way of
example, W0 Prexident of the RSA v Hugo 1997 (4) 5A | (CC), 1597 (6) BCLR 708 «CC at paras 32 and 108, The
unjustified denial ol unemployment benetits to certain individuals or groups, tor example. would clearty be a Taillure
w extend the equal protection of the law 1o such individuals or groups. The decision 1o the contrany in Bitse s AG
Canada (19793 SCR 183, (19781 92 DLER (3rd) 417 is clearly wrong (cf Brooks v Caneda Safeway [1989) 1 SCR
1284, 59 DLR (4th) 3211, On the relavance of the drafiing history of the Constitstion, and the caution 10 be exercised
in refation ta it see S v Makwanyane & another 1995 (3) SA 391 (CC). 1995 (6) BCLR 665 (CCY at paras 17-19
per Chaskalson P).

*1n City Conenetd of Preforia v Waltker 1998 (23 5A 320CC), 1908 (3 RCLR 257 (CCy at para 27, Langa DI
expressed the view that the rationality criterion adapted in Pransloo v Man der Lnde 1997 (2) SA TOE2100C), 1997
16y BCLR 759 (CC) at para 25 should be cqually apphicable 10 hoh timbs of BC o 800y — equabiny Before the Ty
and equal protection of the law.

3 National Coulition for Gay and Leshian Equality v Minixter of Justice 1999 (1) SA 6/ (CCH 1998 (1) BCLR
IS17(CCL 1998 (2} SACR 556 +CC) a1 paras 16, 39403 of President of the RSA v Hugn 1997 143 5A 11(CCh 1997
(6) BCLR 708 (CC).

bRy Turpin [1989] 1 SCR 1296 at 1329 See Prinsloo v Yan der Linde 1997 (0 SA1012(CC), 1997 100 BCLR
FA9(CC at para 22; 5 v Neali 1996 (1) SA 1207 (CCy 1996 41 BCLR 341 (CChat para 19, CEA Y Dicey An
Intraduction w the Studv of the Law of the Conatinution 10 ed (1959 1t has for a fong time been a settled pogeiple
ol administrative law that. in the absence of statwtory authorization, delegated legislation may be deckared invalid
un grounds of unreasorableness if it s “partial and uaequal in (i8] operation as bewseen difierent classes’ tKnne
vdohnson PIBYE] 2 QB 91 as 99-UKY, toflowed in K v Abdheradinan 1950 33 SA 136 (A Feimtein v Balens 1930
AD 319; Sinoveck v Hercwldes Municipal Councit 1936 AD 7831, Whether or nal adiministrative action sas

[continued on pape 1H-141]
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Equality before the law requires that each person is accorded equal concern and respect
both in the formulation and the application of the law.! Hence it requires equality of
representation on all law-making bodies: in other words, that each citizen over the age of 18
should have an equal say in the choice of representatives on legislative bodies. It requires
that the rules of law should in principle apply equally to all persons.® It also requires executive
organs of state and administrative bodies to be even-handed in the enforcement’ and
adrministration of the law, and the application of policy.’

The guarantee of equality ‘entitles everybody, at the very least, to equal treatment by
courts of law".? Equality before the law means that those who come before the courts of the
land are assured of fair and impartial adjudication. Another aspect of equality before the law
is *equality of arms’ in litigation.® This applies in both criminal and civil contexts, In relation

reviewable on the same basis was an open question (R v Luage 1953 (2) SA 484 (A)Y at 488F-—489F), but it is clear
that the common-taw grounds of revicw arc wide enough 10 include racially discriminatory administrative action
(ohannesburg Stock Exchange & another v Winwatersrand Nigef Lid & another 1988 (3) SA 132 (A) at 152A-E:
During NO v Boesak & another 1990 {3) 5A 661 (A) at 67116720 Jacobs en v ander v Waks en andere 1992 (1)
SA 521 (A) at 550H-551C). Given that s 35(3) requires that the common law is developed in the light of the spirii.
parport and objecis of the bill of rights, racial discriminagion will ¢learly form a ground of common-law review of
administrative action,

! “The promotion of equality entails the promotion of a society in which all are secure in the knowledge that they
are recognized at law as human beings equally deserving of concern, respect and consideration.” {Andrens (1989)
56 DLR (4th) | at 15 per McIntyre I). This reference to “equal concern and respect’ harks back to Ronatd Dworkin's
distinction between “equal treatmenl’, in the sense of an even distribution of burdens and entitlements, and
‘treatment as an egual’. whereby every person is accorded ‘equal concemn and respect”. Equal concern and respect
involve considering the panicular atiributes and impediments of each person in assessing her or his entitlements,
Dworkin argues that the right to be weated as an equal 1s fundamental. Only in certain comexis does this entait the
right equal treatmenl. Hence the right to equal treatment is itself derivative of the fundamental right to treaument
as an equal. See Ronald Dworkin Taking Rights Seriansty (1977) 226-7. The point made here by Dworkin s that
a person adversely affecied by affimnative action is not necessarily denied his or her right to be treated as an equal.
Dwaorkian's distinction between “ircatment as an cqual’ and ‘equal reatment” was adopied by the Constitutional
CD;JT‘. in Prinstoo v Yan der Linde 1997 (33 SA 1012 (CC), 1997 {6} BCLR 759 (CC) ot para 32

~ As discussed above, Lhis does not preclude appropriate distinctions in legal status or capacity. In Podias v Cohen
and Bryden NNO & others 1994 (4} SA 662 (T) at 673F—H Spoelstra J said that the fact that an insolvent undergoes
a capitis diminutio is not affected by the provisions of s 8(1). In Cherry v Minister of Safery and Security & others
1995 (3) SA 323 (SE). 1995 (5) BCLR 570 (SE) it was argued hat the entire sysie.n of liquor licensing under the
Liguor Act 27 of 1989 was calculaied to discriminale against the disadvantaged sectors of the community, since the
expense and complexity involved in acquiring a licence placed them beyond the reack of all but the wealthiest
members of society. The court considered that there was some merii in these allegations. Tt pointed out, however,
that even if the present system were found to be uaconstitutional, it would inevitably be replaced by another
system of rcgulation. In the mean time the applicant was not entitled to conlinue to run an unlicensed and
uncontrolled shebeen.

¥ In AK Etertainment CC v Minister of Safety and Securiry 1995 {1) SA 783 (E) at 789E-G the court expressed
the view, obiter, that, as 2 maler of policy, a persont who admittedly contravenes 2 law cannot complain of unfair
discrimination “even il an organ of State selects him for special treaiment but ignores all similar offenders’. 1t is
submilled that, where law enforcement is deliberately sclective. equality before the law is denied. See Beukes v
Krugersdorp Transitional Local Council 1996 (3) SA 467 (W) at 481 A-L. See also Cherrv v Minister of Safety and
Securiry & others 1995 (3} S8A 323 (SE}. 1995 {5) BCLR 570 (SE) at 5TB8E-379C: Batista v Conmanding OQfficer,
SANAB. SA Police, Por1 Elizuberh, & others 1995 (3) SA 717 (SE) at 722H-725E, 1995 (8) BCLR 1006 (SE).

Y Ol Gerber v Kommissie van Waarheid en Versoening 1988 {2) SA 559 (T}

3 Per Didcott ) in $ v Nrutdi 1996 (1) SA 1207 (CC), 1996 (1) BCLR 141 (CC) at para 19. See Prinsfoo v Vun der
Linde 1997 (N SA 1012{CC), 1997 (6} BCLR 759 (CC) at para 22; City Cotincil of Pretaria v Walker 1998 (2) SA
363 (CC), 1998 (3) BCLR 257 (CC) at para 27.

Sce Pieter van Dijk & Godefridus J H van Hoof Theory and Practice of the European Convention on Human
Rights 2 ed (1990) 320: cf Bernsrein v Bester NO 1996 (2) SA 751 (CC), 1996 (4) BCLR 449 {CC}) at para 106.
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to criminal trials {C s 8(1) and IC s 25(3) (which protects the right of an accused person to
a fair trial) are mutwally reinforcing.'

In Qozeleni v Minister of Law and Order & another Froneman J suggests that the right
of the accused to demand access to records and documenis relevant to the case flows from
the fact that equality before the law requires ‘equality of arms’ in order for a criminal trial
to be fair.” Interestingly, the concept of ‘equality of arms’ in a criminal trail actually involves
special protections for the accused person.® Part of the rationale for such protections is that
the state is an enormously powerful adversary. Fairness therefore demands that the state
should bear the full burden of proving the guilt of the accused. The right to ‘equality of arms”
extends equally to civil litigants,! bul its requirements differ from those which apply in
criminal context. Fairness does not require the onus of proof to rest only upon the plaintiff
in a civil trial, but permits it to be borne by the defendant in certain instances.” Prinsloo v
Van der Linde® concerned the imposition, by s 84 of the Forest Act,” of a presumption of
negligence upon a defendant in cases in which a fire has occuired on land situated outside a
fire control area.

I See S v Nueli 1996 (1) SA 1207 (CC). 1996 (1) BCLR 141 {CC) at paras 18-20

z 1994 {3) SA 625 (E} at 642B-D. See also Jeeva v Recenver of Revenue, Port Efizabetit 1995 (2) SA 432 (SE).
The coun considered that the right 1 equality before the law entitled persons faced with interrogation in the course
of an enquiry in terms of $5 417 and 418 of the Companies Act 61 of 1972 1o equal access 1o mfornnaten held by
the mterrogater in order 10 prepare themselves with the subject-matier of the inquiry (a1 4444-B). Sce, however,
the decision of Ackermann J in Bernstens v Bester NO 1996 (1) SA 751 (CCh 1996 (b BCLR 449 (CCy
paras 102-6, 07, 121-3

* Inter alia, the presumption of innocence: ef S v Zumeg 1993 (2) SA 632 (CC) 1995 () BCLR 401 11CC). S v
Bhutwana; 5 v Gwadise 1996 (1) SA 3388 (CC), 1995 (12) BCLR 1579 {CC). § v Mbartha: 5 v Prinsloe 1996 (3)
BCLR 293 (CC). In S v Mhiungie & others 1995 (3) SA 867 (CC), 1993 () BCLR 793 {CC) the Consttutional
Coun considered the questicn of whether an accused n a toal which was pending at the date when the Censtitution
came wito effect could rely on constiintional protections in his or het defence. The answer to this question depended
on the proper interpretation of s 2418} of the Constitution. Four judges interpreted that provision to mean that
constiluticnal protections were not available to accused persens (and others) whaose trials were pending on 27 April
1994. Mahomed J (with whom the majority agreed) vonsidered that this view denied such accused persons fand
athers involved in cases which were pending a1 the relevani ttme) the cqual protection of the rights embodied in
Chapter 3 (at para 33).

With regard to the question of equality between persons accused of crimes, both Chaskalson P and Mahomed J
pointed out in § v Makwarnane & another 1995 (3) 3A 391 (CCh, 1995 (6) BCLR 665 (CC} that po erinnnal justice
syslem can assure perfect equaliy between accused persons. Contingencies such as the resourees avaslable 10 the
accused, (he guality and experience of his or her legal representatives, and the disposition of the judicial officer
trying the case all concede the possibility that similarly placed peons may recerve significantly difterent senlences,
This has to be acknowledged and accepted with regard to ordinary criminal cases. Such uncertamty is, how-
ever, intelerable with respect to the death sentence, which is by its nature both irmevocable and irmemediabie (a1
paras 54 {per Chaskalvon P) and 2734 (per Mahomed 11, See below. Van Zy! Smiv “Sentencing and Pumsh-
ment’ ch 28.

4 See van Dijk & Van Hoof Theor: and Praciice of the Evropean Caomvention on Human Rights 320 and 1he
cases there cited A difficult issue which arises here is what this implies where one of the litigants 1s o povemment
depariment to» which certain privileges and immuniues artach, (Compare Qozelen: at 642F-H and Khala v Munisser
of Safety and Securiry 1994 (3} SA 218 (W of Luitingh v Minister of Defence 1996 (2) SA 909 0CCh. 1996 4)
BCLR 581 (CC) al para 6.) This guestion is discussed further below, § 14 10(h).

3 Prinsloo v Van der Linde 1997 (3) SA 102 (CC). 1997 (6) BCLR 759 (CC) at paras 37-8: Mabaso v Felw
1981 (3} SA 865 (A} at 872G-H: Pillay v Krishra 1946 AD 946 a1 954,

® 1997 (3) SA 1012 (CC), 1997 (6) BCLR 759 (CC).

7 Act 122 of 1984.
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The Constitutional Court held that this presumption did not infringe s 8{1) of the
Constiwution. It pointed out that in any civil case one of the parties will have to bear the onus
on each of the factual matters material to the adjudication of the dispute. As long as the
imposition of the onus is not arbitrary, s 8(1) is not infringed.' The court then proceeded to

! Primsfoo v Van der Linde 1997 (3 SA L2 (CC), 1997 (6) BCLR 759 (CC) at para 35,
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examnine the ratiopale of s 84. The purpose of the Forest Act, the prevention of veld fires,
was legitimate and important, and was pursued by means of systematic set of provisions, one
of which was s 84. The Act imposed specific requirements and responsibilities upon
inhabitants of fire control areas. Qutside such areas s 84 provided an incentive for vigilance
in relation to fire hazards and control. It also catered for the fact that the causes of a fire and
its spread are often peculiarly in the knowledge of the person on whose property it starts.
The court therefore found that there was a rational relationship between s 84 and the purpose
which it sought to achieve. Section 8(1) was not infringed.! In Harksen v Lane NO & others
the court considered whether s 21 of the Insolvency Acl 24 of 1936 1s inconsistent with s 8.
Section 21 of the Insolvency Act enables the Master, and subsequently the trustee of an
inselvent estale, Lo ensure that all property of the insobvent finds its way into the insolvent
estate by divesting the spouse of the insolvent of all his or her property, and then placmg an
onus on the solvent spouse to prove that the property should not be dealt with as paut of the
insolvent estate. No other person is affected in the same way. The provision therefore
differentiates between solvent spouses and other persons, also ¢losely related 10 an insolvent.
with whom the insolvent would have the opportunity to collude. The court followed its
reasoning in the Prinsloe case. It held that *[oMien {acts necessary for the determination of
the question of ownership will be peculiarly within the knowledge of the solvent spouse. ™
It concluded that the mechanism provided by s 21 was appropriate and eifective, and that
there was a rational connection between the differentiation and the legitimate govermmental
purpose behind its enactment.?

Related guestions are raised by the imposition of strict civil liability 1n certain instances.”
It is arguable that relieving a plantiff altogether of the need to establish fault on the part of
the defendant denies the latter its equality of arms in ¢ivil litigation in respect of the plamtett
and differentiates irrationally between such a defendant and others in respect of whom fault
must be established. The imposition of strict liability is clearly more invasive of a defendant’s
interests than the imposition of a presumption of negligence. Hence the court’s reasoning in
the Prinsioo case does not dispose of this question. It is submitted that the question cannot
be answered in the abstract, but will depend on the nature, scope and context of the provision
in question.

The Constitutional Court found, in Bemstein v Bester NO.* that neither the purpose
nor the effect of the inquisitorial procedures under ss 417 and 418 of the Companies
Act 61 of 1973 ‘is to place the company in a better position than its debtors or creditors.
The purpose is the opposite, namely o place the company in liquidation (because of its
resulting disabilities) on such a fooling that it can litigate on equal terms with its debtors and
creditors,” Accordingly, the court held that neither provision is inconsistent with s 8 of the
Constitution.

1 The count went on 1o {ingd that s 84 was not untaurly discrommatory i breach ol s 8i2)

= Hurksen v Lase NO & othery 1998 (1) SA 300(CC 1997 (1) BCLR 14894CC) at para 39

Y Harksen v Lante NO & others 1998 (1) SA 300 (CC), 1997 (11 BCLR 1489 {CC) mt pura ()

* Section 108 of the Post Office Act 44 of 1958, for example, imposes siricl eonal habslity on persons causing
dumage to cerlain property belongimg 1o Telhom (of Everhnzen v Munster van Pove en Teldhommunidasieneve
1978 (21 SA 227 (T). Pu Tinry Munester of Posts and Telegraphn 1936 TPI) 248

5 1996 (2) SA 751 (CC). 1996 (4) BCLR 449 (CC) at paras 121 2

{Rzvision Skrvicr 2, 1998) 14-15



CONSTITUTONAL LAW OF SOUTH AFRICA

Equal protection of the law embraces the substance and content of the law. [t encompasses
laws which afford benefits as well as laws which prohibit or regulate certain activities. 1t also
opposes subordination and disadvantage in and through the law.! The promise of equal
protection may require the state te foster equality by protecting vulnerable persons and
groups from dorination by more powerful individuals and groups, whether within the public
or the private domain.”

{¢) Perplexing questions about justification

It has been argued in this section that the right to equality is impaired enly by illegitimate
differentiation. ' Differentiation may be illegitimate either because its objective is illegitimate
or because it is an unduly onerous means of achieving a legitimate objective or because it is
arbitrary.’ It is a peculiar feature of the right to equality that questions of justification are
germane in detenmnining whether there has been any infraction of the right to equality at all.
Hence they anise at the first stage of equality analysis. Where other rights are at issue,
questions of justification are deferred to the second stage, the s 33(1) inquiry, which is
concerned. inter alia, with whether a limitation of a right is reasonable and justifiable in an
open and demacratic society based on freedom and equality.” Because inequality means

" The entire gamul of apartheid law entrenched the disadvantage and subordination of black people in and through
faw, Tmportant aspects of the common Law. sach as the laws regudating the legal states of married wosnen. (e manital
rape exernpticns, and aspects of the law of evidence in relation to sexual otfences, contributed 16 the disadvantage
and subordinanen ol women in and throsgh law. The legal inequality of woren has to some extent been addressed
by legislation such as the Matrimonial Propeny Act 88 of 1984, as amended, the General Law Fourth Amendment
Act 132 ol 1993, and the Prevention of Family Violence Act 133 of 1993 {5 5 of which abolished the mantal rape
exermption). Nevertheless, many remanning reles of common Jaw, customary law and legislation perpeluate the
inequality of women. Laws whick ciminalize homosexual activity, or which otherwise penalize homosexuality,
exemplily the subordination and disadvantage of gay people in and through law, sce Edwin Cameron “Sexual
Orientation and the Constitotion: A Test Case for Human Rights™ (1993) 110 SALS 450

? For example, the stale may be required 1o take steps to protect women and children from domestic violence,
Sec. for example. the Prevention of Family Violence Act 133 of 1993,

} Prinston v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 7539 (CC) a paras (7 and 24,

1 CF Prinstoo v Van der Linde 1997 (3) SA 12 (CC). 1997 (6) BCLR 759 at para 23. § v Makwanvane & dnother
1945 (3) 5A 391 (CCY, 1995 (6) BCLR 665 (CC) at paras 48 -56 (per Chaskalson P). para 156 (per Ackermann ).
para 185 (per Dhdeon 1), paras 273—4 (per Mahomed 1), [n the Indian case of £ P Royappa v Stie of Tamif Nadu
AIR 1974 SC 555 at 583 arbitrariness is said (o be the very antithesis of equality: see also Ajuy Hasia v Khealid
Mujib 1981 ASC 487 at 499. The preoccupanon with arbitrariness which these cases aniculate is criticized by
Seervin Constitutionad Law of india vol [336—42. Seervar poings out that ¢vils other than arbitrariness may threaten
cquality. and that it is insulliciently precise simply (o conflate inequality and arbitrariness, He prefers the *doctrine
of classtfication” developed by 1he courts in the 1950 and 1960, whereby classifications Founded on intelligible
dilferentia kaving o ratiorsd relation to the object sought w be achieved by the law were held 1o be legitimaie (of
M bt Lot Mathorra v Union $1961) 2 SCR 120 at 1300, This doctnne accommodates, bul 15 not confined 10, the
pancipie of non-arhitrariness. The influence of American egoal protection purisprudence on the Indian doctrine of
classification is clear, although there remain signiiicant differcnces between the two. For example. the [ndian
Supreme Court has declined to follow the US Supreme Count in finding that cquality is only denied in cases of
ttennonad discrimmation | see Scerval Consfitiutionad Low of tndic 447 -8),

? For a discussion of the two mijor stages of constijutional analysis, see abave, Kentridge & Spits " Interpretation”
ch 11 and Woelman *Limitation® ch 12
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differentiation without reason or justification, the firsi stage of equality analysis closely
resembles a limitation inquiry, rather than specific rights analysis.'

This raises perplexing questions about the relationship between s 8(1) and s 33(1). Similar
difficulties arise in relation to s 8(2), where the specific prohibition of ‘untair discrimination’
makes it clear that lack of justification is bound up in the very definition of the prohibited
conduct.’ The relationship between the two types of jusiification ingquiry is considered
below, § 14.9.

14.5 IC SecTiON 8(2)

‘No person shall be unfairly disceiminated against, directly or indirectly, and, without derogating
from the generality of this provision, on one or more of the following grounds in particular: race.
gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture or language.™

The prohibition of discrimination under IC s 8(2) is not simply a negative formulation of the
positive right to equality expressed in s 8(1). Doubtless, there is overlap between the two
sections — but not to the extent that their meanings are indistinguishable.? Certain forms of
inequality may not result from unfair discrimination as defined in s 8(2), and may be more
appropriately addressed as instances of inequality before the law or denials of the equal

! Sec, for example, The Belgian Linguistics Case 1968 11 Yearbuok of the Enropean Convention on Human
Rights a1 B66, 1| EHRR 252 at 284 : * .. . [Tlhe principle of equatity of treatment 1s violated if a distincton is applied
which has no objective and reasonable justification. The existence of such a justification must be assessed inrelation
to the aim and effects of the measure under consideration, regard being had to the principles which normally prevail
in democratic societies. Not only must the aim be legitimate — there is a violation if there is not a reasonable
relglionship of proportionality between the means employed and the aim sought 10 be realized.’

“ In Canada a similar problem arises as o the relationship between s 15 and s |, the Canadian limitation clause.
‘The Canadian solution has been to defer all questions of justification o s 3 analywis, See, for example, Andrew s
{1989} 36 DLR (4th) 1 a6 23; R v Twrpin [1989] | SCR 1296 at 1328. To avoid a plethora of clauns hased on any
distinction whatsoever, the Canadian courts have said that “discrimination” i the turnstile through which any clarm
of incquality must pass. ‘Discrimination’ has been parrowly interpreied by the Canadian courts to refer 1o distinctions
which perpetuate or exacerbate the types of disadvantage which s 15 was speaifically designed 1o remedy For a
summary of Canadian equality analysis, see R v Swain {1691] 1 SCR 933, 3 CRR (2d) 1.

* In Balare & others v University of Bophuthatswana & otfers 1995 (4) SA 197 (B) at 247A_ {993 () BCLR
10138 (B), Friedman JP held that the words *no person® did aot apply only to South African citi zens but &lvo to aliens

4 In AK Entertainment CC v Minister of Safety and Security & others 1995 (1) SA 783 (E) the applicant. a
close corporation which conducted a casino, alleged that the respondents had applied a policy of “selective
non-interference’ in taking action against only certain persens who contravened the Gambling Act 23 of 1982 (Ck)
This policy, alleged the applicant. infringed s 8(1) and (2) of the Consttution. The court considered that. for the
purpose of the application before it, there was no reason to distinguish between inequahity and unfarr discriminauon
{al TROC-D). The court taok the view thal, on questions of the application of the law, "a transgression of s 81 or (23
will arisc only if the orzan of State intends to apply the Jaw unequally or if the law is erfurced according to a principle
which has a discriminatory effect due o some particular characterisiic of the discriminatee” (a1 7891, 1t is
submitied, however, that the selective enforcement of a law might in certain cases amount 10 2 demial of equality before
the law even if the basis of selection is not itsetl unfairty disciminatory Sece alsa Cherry v Minister of Sufery and
Security & others 1995 (3) SA 323 (SE), 1995 (5) BCLR 570 (SE) at 578E-579C, Bativta v Commanding Officer.
SANAB, 5A Polive, Port Elizabeth, & others 19953 (4) SA T17(SE) at 722H-725E. 1995 (81 BCLR 10036 (SE).
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protection of the law.! Section 8(2) provides a mechanism whereby specific denials of
equality arising from unfair discrimination may be challenged.

{a) Unfair discrimination

Most constitutional and legislative instruments which outlaw discrimination have left the
pejorative connotation of the word *discrimination’ to speak unaided to those who interpret
them. The drafters of the South African Constitution considered it necessary to include the
word ‘unfairly’. How does this affect the meaning of 1C s 87

In Canada discrimination has been interpreted to mean
*a distinction, whether intentional or not but based on grounds relating 1o personal characteristics
of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages
on such individual or group not imposed wpon others, or which withholds or limnits access to
opportunities, benefits, and advantages available to other members of society. Distinctions based
on personal characteristics attributed to an individual solely on the basis of association with a group
will rarcly escape the charge of discrimination, while those based on an individual’s merits and
capacities will rarely be so classed. "

In IC s 8(2) the word ‘unfairly” does not simply distinguish between different kinds of
differentiation. It actuaily sorts permissible from impermissible discrimination, where
discrimination iself bears a pejorative meaning. One of the problems of a simple prohibition
of discrimination is that it knows no distinction between discrimination against members of
subordinate groups and discrimination against the privileged.” But while the discrimination
may take the same form in both instances, and will doubtless cause harm in each case, the
kind of harm is different in important ways. The harm caused by measures which dis-
advantage vulnerable and subordinate groups goes beyond the evil of discrimination. Such
treatment is unfair in that it perpetuates and exacerbates existing disadvantage.’ Measures
which disadvantage powerful and privileged groups, on the other hand, may be discrimina-
tory, but are not necessarily unfair in the same way.” The words ‘not necessarily’ are
deliberately used here to make it clear that the argument is not that the Constitution always
permits discrimination against privileged groups or their members. Rather, the argument is
that the word ‘unfairly’ indicates that IC s 8(2) accommodates the view that discrimination
may have a different quality in different contexts, and requires that the specific context is
taken into account. The Constitutional Court has confinmed that a particular and distinct

! For example. the fact that a prisoner needs a judge's certificate in order to prosecute in person a review or
appeal against conviction in a lower courl (ss 305 and 309(4)(a) of the Criminal Procedure Act 51 of 1977) is better
characterized as an instance of incguality before the law, or a denial of equal protection of the fw, than an examnple
of anfair discriminatien against prisoncrs. CF § v Niwdi 1996 (1) SA 1207 (CC), 1996 (1) BCLR 141 (CC) at para |8:
of Bernsrein v Bester NO 1996 (23 SA 751 (CC), 1996 (4) BCLR 449 (CC). The relationship between s 8(1) and
s B(2} is discussed above, § 14.3.

* Andrews (1989) 56 DLR (4th) | at 18: ¢cf R v Turpin [ 1989] 1 SCR 1296 at 1332 per Wilson ). “A finding that
there is discrimination will, 1 think. in most bus perbiaps not al} cases, necessasily entail a search for disadvantage
that exists apart from and independent of the particular legal distinctton being challenged.”

* See Denise Meyerson “Sexual Equality and the Law’ ([993) 9 SAJHR 237, esp at 250-4.

4 See Brink v Kitshaff NG 1996 (4) SA 197 (CO), 1996 {6t BCLR 152 (CC)Y at para 42; and Larbi Odam & others
v Member of the Executive Council for Education (North West Provinee ) & others 1998 (1) 5A 745 (CC), 1997 (12)
BCLR 1655 (CC) a1 para 19,

3 As Sheppard Lirigating the Relavionship Benween Equity and Equeliry (1993) 9 points out: “Many legal
distinctions cause individual harm. But not all individual harms track larger patterms of group disadvantage”,
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meaning is to be attributed to the specific prohibition of ‘unfair discrimination’ in IC s 8(2).
It has emphasized the pejorative connotation of the word ‘discrimination’ itself:

‘The proscribed activity is not stated to be “unfair differentiation™ but is stated to be “unfair
discrimination”. Given the history of this counuy we are of the view that *“discrimination™ has
acquired a particular pejorative meaning relating to the unequal treatment of people based on
attributes and characteristics attaching to them.’!

In interpreting the term ‘unfair discrimination’ the court adverted to the historical context in
which the prohibition was formulated:

‘We are emerging from a period in our history during which the humanity of the majority of the
inhabitants of this country was denied. They were treated as not kaving inherent worth: as objects
whose identitics could be arbitrarily defined by those in power rather than as persons of infinite
worth. In short they were denied their inherent dignity.™?

Discriminatory measures which adversely affect vulnerable and subordinated groups
are more likely to be found to be unfair than those which adversely affect groups who are
relatively powerful or advantaged.® Nevertheless, IC s 8(2) does not protect only those who
historically have been disadvantaged.” In the context of IC s 8 as a whole, said the court,
unfair discrimination ‘principally means treating persons differently in a way which impairs
their fundamental dignity as human beings, who are inherently equal in dignity’ *> The court
suggested that other forms of differentiation, the adverse effect of which is comparably
serious to an injury to dignity, may well also infringe IC s 8(2). There was no need, however,
on the issue before it in the Prinsioo case, to decide that question.

In President of the Republic of South Africa v Hugo the Constitutional Court stated that
the prohibition of unfair discrimination in IC s 8(2) recognized that the establishment of a
society in which all human beings will be accorded equal dignity and respect regardless of
their membership of particular groups is a core purpose of the constitutional enterprise.’
The court endorsed the approach of L'Heureux-Dubé ] in her minority judgment in the case

! Prinsloo v Van der Linde 1997 (3} SA 1012 (CC), 1997 (6) BCLR 759 (CC) at para 3| : of Harksen v Lane NO
& g}.‘he‘r.r 1998 ¢1) SA 300 (CC) at para 48, t997 (11) BCLR 148% (CC) at para 47

= Prinstoo v Van der Linde 1997 (3) SA 1012 {CC), 1997 (6) BCLR 759 (CC} at para 31: Harksenr v Lane NO &
athers 1998 (13 5A 300 (CCY, 1997 (11) BCLR {489 (CC} at para 456,

: See President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC), 1997 (6) BCLR 708 (CC) a1 para 39
(Goldstone 3y and at paras {12-14 (O'Regan J).

4 President of the Republic of Smuth Africa v Huge 1997 {4) SA 1 {CC), 1997 (6) BCLR 708 (CC) at para 41:
and see Harksen v Lane NO & orhers 1998 (1) SA 300(CC), 1997 {11) BCLR 1489 (CC) ar para 63 {Goldstone I),
paras 945 (O’Regan J dissenting, but not on this point) and para 124 {Sachs v Cirv Council of Pretoria v Walker
1998 (2} SA 363 (CC), 1998 (3) BCLR 257 (CC) at para 73.

3 Prinstoo v Van der Linde 1997 (3) SA 1012(CC), 1997 (6) BCLR 759 (CC)a para 31; President of the Republic
of South Africa v Huge 1997 {4) SA 1 (CC), 1997 (6) BCLR 708 (CC) at para 41 (Goldstone I). The court’s
identification of fundamemal human dignity as lying ai the core of the right 1o equality is consistent with the
importance it attributes to the right 1o dignity in the Constitution as a whole — cf § v Makwanyvane 1995 (3) 5A
391 {CC} at paras 262 and 328-30.

& Prinsion v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 759 {CC) at pura 33.

7 1997 (43 SA 1 {CC). 1997 (6) BCLR 708 {CC) a1 para 41: see also Prinsfoo v Van der Linde 1997 (3)SA 1012
(CC), 1997 (6) BCLR 7539 (CC) a1 para 32; see above, § 14.2.
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of Egan v Canada in the Canadian Supreme Court, which identified the protection of
fundamental human dignity as the defining purpose of the constitutional right to equality.'
In the Hugo casc the Constitutional Court gave careful consideration to the factors which
render discrimination unfair in the particular sense intended by IC s 8(2). Here, a contextual
analysis is particularly important.
“Weneed . . . to develop a concept of unfair discrimination which recognises that although a society
which affords each human being equal treatment on the basis of equal werth and freedom is our
goal, we cannot achieve that goal by insisting upon identical treatment in all circumstances before
that poal is achieved. Each case, therefore, will require a careful and thorough understanding of the
impact of the discriminatory action upon the particular people concerned (o determine whether its
overall impact is one which furthers the constitutional goal of equality or not. A classification which
is unfair in one context may not necessarily be unfair in a different context.’”

In evaluating whether discrimination is unfair in any given context a court must have
regard to the group that is disadvantaged, the nature of the power in terms of which the
discrimination was effected, and the nature of the interests affecied by the discrimination.’

O’Regan ] described the enquiry as follows:

*There are at least two factors relevant to the determination of unfaimness: it is necessary to look at
the group or groups which have suffered discrimination in the particular case and at the elfect of
the discrimination on the interests of those concerned. The more vulnerable the group adverscly
affected by the discrimination, the more likely the discrimination will be held to be unfair. Similarly,
the more invasive the nature of the discrimination, the more likely it will be heid to be unfair. In
determining the effect of the discrimination, the reasons given by the agency responsible for the
discrimination will be only of indirect relevance. However, should the discrimination in any
particular case be held to be unfair, the reason for the discriminatory act may well be central to an
investigation into whether the discrimination is nevertheless justified in terms of section 33 of the
mterim Constitution, "

In Harksen v Lane NO & others the Constitutional Court was called upon to consider
wheiher s 21 of the Insolvency Act 24 of 1936 infiinges 1C s 83 As set out above, § 14.3,
the court took the opportunity to tabulate its approach to the analysis of equality claims.?

! {19953 29 CRR (2d) 79 a1 1045, quoted wish approval by the Constitational Court in President of the Republic
of Senth Africe v Higo 1997 (4) SA | (CC), 1997 (6) BCLR 708 (CC} at para 41 Prinston v Van der Linde 1997
{33 SA 1012 (CC), 1997 (6) BCLR 759 (CC) at paras 32 and 33. The central value of fundamental human dignity
ta the protection of the ight to equality is also underlined by Mclachlin [ wm Miror v Trude! 29 CRR (2d) 189 at
204-7; sce above, § 14.2.

2 President of the Republic of South Africa v Hugo 1997 (4 SA | (CC}, 1997 (6) BCLR 708 (CC) at para 41,
Cuy Council of Pretaria v Walker 1998 (2) 8A 363 (CC), 1998 (3) BCLR 257 (CO) at para 46, Cf Beukes v
Krugensdorp Transitonal Local Council 1996 (3} SA 467 (W) at 480H-482D:; Chirach Tyre Company (Prv} Lid
t/u Fafcon Tvre Centre v Minister of Trade and Industry 1997 (3) BCLR 319(T) a1 325G-).

3 President of the Repubiic of South Africa v Huge 1997 () SA 1 {CC), 1997 (6) BCLR 708 (CC) at paras 43
(Goldstone 1) and 92 (Mokgoro 1): Harksen v Lane NO & others 1998 {1} SA 300 (CC), 1997 (11) BCLR 1489
{CC) at para 51 and para 62-7; Larbi Qdum & others v Member of the Executive Conncil for Education (North West
Province) & others 1998 (1)SA 745 (CCY 1997 (12) BCLR 1655 (CCY at para 23: Ciry Council of Pretoria v Walker
1998 (2) SA 363 (CC). 1998 (3) BCLR 257 (CC) a1 paras 37-38; of Chirach Tyre Company (Prv) Ltd tu Faleon
Tyre Cenire v Minister of Trade and Industry 1997 (3) BCLR 319 (T) at 325G-327C.

4 President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC), 1997 (6) BCLR 708 (CC) at para 112
(O’ Regan Iy, City Council of Pretoria v Walker 1998 (2) SA 363 (CC), 1998 (3) BCLR 257 (CC) at para 45.

7 1998 (1) SA 300 (CC). 1997 (11) BELR 1489 (CC).

& Marksen v Lane NO & others 1998 (1) SA 300 (CC) at para 54, 1997 (11} BCLR 1489 (CC) at para 53.
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The effect of s 21 of the Insolvency Act, and the court’s conclusion that the provision did not
infringe IC s 8(1), is discussed above, § 14.4¢d). The court held that the enquiry as to whether
differentiation amounts to unfair discrimination proceeds in two stages.' The first question
is whether the distinction in question is discriminatory. Differentiation on a ground listed in
IC s 8(2)* aimounts to discrimination, If the differentiation is based on a ground other than
those listed, discrimination will be found only if the basis of the differentiation is potentialty
destructive of fundamental human dignity or is potentially harmful in a comparably serious
way. If discrimination is established, its unfairness is presumed if it is based on one of the
grounds listed in IC s 8(2).% If it is not so based, the complainant must establish unfairness,
which will turn largely on the impact of the discrimination on the complainant and others in
his or her situation.”

It seems somewhat strange that Goldstone J said that differentiation on a listed ground
amounts to discrimination and did not state that the differentiation at issue must aftec the
complainant adversely in some way. Fundamental as this point is, it ought to have been made
explicit in the analysis set out by the court.’

Another curious feature of the tabuiation set out in the Harksen case s this. Afthough the
discrimination stage of the analysis and the unfairness stage of the analysis are said to be
distinct,” they overlap in two important ways. First, the question of wheiher the differentia-
tion at issue is based on a listed ground features in both the discrimination and the unfairness
enquiry. Secondly, the effect of the differentiation at issue on the dignity of the complainant,
or some comparably serious effect, is said in Harksen to determine whether differentiation
on a ground other than one listed amounis to discrinunation. Yet that is (he very enquiry
which determines whether the discritnination at 1ssue is unfair.

Read together with IC s 8(2), the effect of IC s 8(4) is that unfairness is presumed where
discrimination on a listed ground is proved. Nothing in the text of 1C s 8(2) dictates that
differentiation on a listed ground necessarily amounts to discrimination. This 1s a gloss which
emanates from the Harksen decision {(and not from the decisions which preceded it).”

' 1998 (1) SA 30MH(CC) at para 54, 1997 (11) BCLR 1489 (CC) at para 332 see above, § 14.3: ¢f Con Conneif of
Prg.'(ma v Watker 1998 {2) SA 363 (CC). 1998 {3) BCLR 257 (CC) al para 29.

~ See further belfow, & 14.5¢ch

3 Nationat Coalition for Gay and Lesbian Eguality v Minister of Justice 1999 (1) SA 6 (CC) 19981123 BCLR
{517 (CC). 1998 (2) SACR 556 (CC) ar para 18. The court pointed out that even where 1t not contended by one
of the partes that the discrimination is fair, the court must be sausfied that faimess has not been established i the
crcumstances.

* Harksen v Lane NO & others 1998 (1) SA 300 (CC) at pata 54, 1997 111) BCER 1489 (C°C) a1 para 33 In
Natiomal Coalinon for Guy and Lesbran Egualiny y Monster of Jintice Y995 11 SA 6(COy 1998 (1) BT R 1517
(CCY, 1998 (2) SACR 556 (CC) at para 19 Ackermann J said that, although in the finad analy «is 1t 15 the tapact ol
the discrimination o the complainant or members of the affected group that s the detenimng factor as to whether
the discrimination 1n question is unfair, the approach (o be adopted is caomplea and nuanced

3 CI Prnsfuo v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 708 {CC) ot para 31.

© Harksen v Lane NO' & others 1098 (1) 5A 300 (CC) at para 46, 1997 (11} BCLR 1489 (CC) at para 45

7 In National Coalition for Goy and Leskian Egnaliey v Mimster of Listice Cthe Sodomy case 1999 011846
{(CC) 1998 (123 BCLR 517 (CC), 1994 (2) SACR 556 (CCY al para |8 the coun staed that dilicrentatson on the
zround of sexual onemtation is presumed to be unfair discrimination untess itis established thut the dectmnation
is fatr (cf National Coabtion for Gay and Lesbian Equaliy v Monsier of Home Affarrs Y29 131 S8 1734Cya
183G-[, 1999 (3} BCLR 280 (C) at 201 G-H). In effeci. the discrimination engquiry and the unfair decrimmation
are thus collapsed inlo one, this despite the coun’s interpretation of the word “discmimnation” as bemg pejuratine
inils own right — see, for example, Primsloo v Van der Linde 1997 (3) SA 1012(CCh 1997 ¢6) BCLR 759.4CC)
at para 31, and see Harkser v Lane NO 1998 (1) SA 300(CC). 1997 (11) BCLR 1489 (CCy at para 47
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Another innovation of the Harksen decision is the statement that differentiation on a
ground other than one which is listed will amount to discrimination where that differentiation
has the potential to impair the fundamental human dignity of the complainant or to affect the
complainant in a comparably serious way. In the Prinsloo decision the issue of injury to
dignity or some comparably serious injury was said to go to the question of whether
discrimination was unfair — and not whether differentiation amounted to discrimination.'
In Harksen the court underlined the importance of dignity to the unfairness e:nquir)t2 It said
that the question of unfaimess tumns largely on the impact of the discrimination on the
complainants, ‘and whether it has led to an impairment of their fundamental human dignity
or constitutes an impairment of a comparably serious nature’ with die regard to the group
which is disadvantaged, the nature of the power in terms of which the discrimination was
effected, and the nature of the interests affected by the discrimination.*

It seems then that both the question of whether or not the differentiation is on a listed
ground and the question of injury to dignity or something comparably serious may feature
at both stages of the discrimination enquiry.?

The court described the inquiry as to whether discrimination is unfair in a particular case
in the following terms:

‘In order to determine whether the discriminatory provision has impacted on complainants unfairly,

various factors must be considered. These would include:

{a) the position of the complainants in socicty and whether they have suffered in the past from
patterns of disadvantage, whether the discrimination in the case under consideration is on a
specifted ground or no;

{b) the nature of the provision or power and the purpose sought to be achieved by it. Ifits purpose
is manifestly not directed, in the first instance, at impairing the complainants in the manner
indicated above, but is mmed at achieving a worthy and important societal goal, such as, for
example, the furthering of equality for all, this purpose may, depending on the facts of the
particular case, have a significant bearing on the question whether complainants have in fact
suffered the impairment in question , . .

fc) with due repard to {a} and (&) above, and any other relevant factors, the extent to which the
discrimination has affected the rights or interests of complainants and whether it has led to an
impairment of their fundamental human dignity or constitutes an impairment of a comparably
serious nature,

i Fransdoo v Vun der Linde 1997 {3) SA 1012 (CC), 1997 16) BCLR 708 (CC) a1 para 33.

< Hurkyen v Lane NO & others 1998 {1) SA 300 (CC) atpara 51, 1997 (11) BCLR 1489 (CC) at para 50, invoking
President of the Republic of Seuth Africa v Hugo 1997 (4) SA | (CC). (1997) 6 BCLR 703 (CC) at para 41.

" Hearksen v Lane NO & others 1998 (1) SA 300 (CC) at para 52, 1997 {11} BCLR 1489 {CC) at para 5 —
o Preswdent of the Republic of Sourh Africa v Hugo 1997 (4) SA | (CC), (1997 6 BCLR 8 (CC) a1 para 43:
National Cotiion for Geny and Lesbran Equalite v Minister of Justice 1999 {1) SA 6 (CC), 1998 (12) BCLR (517
(CC), 1998 (2) SACR 556 (CC) at para 19,

4 In Ciry Council af Pretoria v Walker 1998 (2) 5A 363 (CC), 1998 (3) BCLR 257 (CC) the court did nol need
o eater the question of dignity at the diserimination slage since the conclusion of discrimination flowed from 1he
fact that there was indirect racial differcatiation, but turned te the dignity analysis with regard 1o the question of
unfaimess.
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These factors, assessed objectively, will assist in giving “precision and clubormion™ (o the
constitutional test of unfairness. They do not constitute a closed list. Others may emerge as our
equality jurisprudence continues to develop. In any eveni it is the cumulative effect of these factors
that must be examined and in respect of which a determination must be made as to whether the
discrimination is unfair.’!

In its analysis of unfair discrimination, the Constitutional Court has assigned a crucial
role (o the question of whether or not the dignity of the complainant has been impaired.
Pravis J has remarked that:

“The difficulty with much of this jurisprudence is that it makes the foundational value of equality

derivative of some other value. A breach of equality takes place because there is a breach of dignity

or some other principle and equality thus becomes an “empty idea”: Peter Westen “The Empty

Idea of Equality™ (1982) 95 Harvard Law Review 337."2

The majority of the count in Harksen concluded that s 21 of the Insolvency Act does not
infringe IC s 8(2). Section 21 differentiates between the solvent spouse of an insolvent and
all other persons. This, said the majority, is not a distinction based on a specified ground, but
does have the potential to demean the fundamental human dignity of a solvent spouse. The
court therefore found s 21 to be discriminatory. Because the discrimination was not based
on a listed ground, it was for the complainant to persuade the court of its unfairness. After
considering the position of the complainant in society, the nature of the provision and the
effect of the discrimination on solvent spouses, the court held that the complainant had failed
to establish that the discrimination was unfair.*

O’Regan J agreed with the method of analysis adopted by the majority, but dissented on
the application of the test for unfair discrimination. She found that the differentiation effected
by s 21 of the Insolvency Act was based on marital staws. Although marital status is not
listed in IC s 8(2),* O'Regan J concluded that differentiation based on marital status is
discriminatory.” Applying the same approach to the determination of unfaimess as that
applied by the majority, O’Regan | came to the contrary conclusion that the discrimination
was in fact unfair,® and further, that it was not permissible in terms of 1C s 33(1).7

Sachs J alsc endorsed the approach taken by the majority, but differed on its application,
finding that s 21 of the Insolvency Act discriminated unfairly against solvent spouses.®

! Herksen v Lane NO 1998 (1) SA 300 (CC), 1997 (11) BCLR 1489 (CC) at paras 51-2. ¢f Nanonal Codalitron
for Gay and Lesbian Equalivy v Minuter of Justice 1999 (1) SA 6 (CCy, 1998 (12) BCLR 1517 (CC), 1998 (2)
SACR 556 (CC) at para 19; Lotres River. Outery, Grassy Park Residenis Associanon v Saitth Pemvnnta Mumapahin
1999 (23 SA RI7 (Ch at 8261-827D and 830C-G, 1999 (d) BCLR 440 (C} at 448F J und 451G-J.

Lot River, Qerery, Grassy Park Residents Associanion v Sowh Peninvula Municpalin 1999 (21 SA 817(Ch
at 827C-F, 1999 (4 BCLR 440 (C) at 4481-449B; and see Amon Fagan 'Dignity and U'nfar Disenminaton A
Value Misplaced and a Right Misunderstood’ {1998} 14 SAJHR 220,

3 Harksen v Lane NO & athers 1998 (1) SA 300(CC) at paras 63—69. 1997 (1 BCLR 14891CChan paras 62-68

* 1t is listed in FC s 9(3) — see below. § 14.15¢c).

§ Harkseny Lawe NO & others 1998 (1) SA 300 (CC) at paras 39-93, 1997 (11) BCLR 1489 (CC a1 paras 88-92

& Harksen v Lane NO & others 1998 (1) SA 300 (CC) at paras 94101, 1997 111) BCLR 1489 (CC) ot
paras 93-100.

7 Harksen v Lane NO & others 1998 (1) SA 300 (CCy at paras 102-112, 1997 (113 BCLR 1489 «CC)
paras 101-11.

8 Harksen v Lane NO & orhers 1998 (13 SA 300 {CC) al paras 119-126. 1997 {11 BCIR 1489 (0OC) at
paras 118-25,
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At issue in City Council af Pretoria v Walker was the imposition of a ‘flal rate’ for
municipal services in the former black townships within the jurisdiction of the council, as
opposed to a consumption-based rate in areas previously reserved for whites.! The respon-
dent also challenged the selective enforcement of debts arising from the provision of
mumicipal services only against residents of former ‘white areas’. Applying the approach
tabulated in the Harksen case,? the couri concluded that the imposition of the flat rate on
some, and 4 consumption-based rate on others, although indirectly discriminatory,’ was not
unfair.’ The court found that the discrimination in question did not impact adversely on the
respondent in any material way. His dignity was not infringed, nor was he harmed in any
comparably serious way.>

The selective enforcement of claims against residents was. however, found to constitute
unfair discrimination. The court found on the evidence that the selective enforcement of
claims. tn effect against white people only, gave rise to the grievance that the law was likely
te be more harshly used against white people than against black people. This was an injury
al least comparably serious 1o an invasion of dignity.®

In National Coualition for Gay and Lesbian Equality v Minister of Justice” the common-
law offence of sodomy, the offence of coniravention of s 20A of the Sexual Offences Act,*

_" 1998 (2) 5A 303 (CC), 1998 (3) BCLR 257 (CC).

- Harkaen v Lane NO & others 1998 (1) SA 300 (CCy at para 54, 1997 (11) BCLR 1489 (CCt at para 53,

? Aswr which, see turthers beluw, § 14.5¢8),

4 Cine Counctl of Pretorin v Wadker 1998 (2) SA 363 (CC)L 1998 (3} BCLR 257 {CC) at paras 45-64.

g Ciry Connesf af Pretorig v Watker 1998 (2) SA 363 {CC). 1998 (3) BCLR 257 {CC) at para 68.

o ¢ iy Council of Pretovia v Wadker 1993 (23 5A 363 (CC), 1998 {3) BCLR 257 (CC) a para 81. Compare Beukes
v Nrugersdorp Fransumial Local Councit 1996 (3) SA 467 (W) at 480H—482D, where Cameson J held that the
selective non-collection and waiver of amounts owing to a local authority fell within the latilude whick must be
allowed wa local authority in enforcing the payment of debs due to it by those subject o its junisdiction. 1n contrast.
“asustained lovadity-directed policy of non-collection or waiver which has a direct or indirect racially discriminatory
impact” would doubiless be unfair, but no such case was made out, Cameron J found 100 1hat 10 the extent that such
selective nont-collection comstitwted indirect racial discmmination, it was warsanted by historical, social and
ceononae circumstances and hence was not untain, Sce alse Municipality of the City of Port Elizabeth v Prar 1997
(61 BCLLR 828 (SE) a1 836C-H32E. in which the court found that the Tact that the municipality had not written off
arreat rates w localities previously reserved for whites. but had wrtien off arrears on service charges throughout
its junisdiction, was nat discoiminatory atall. There was a logical distinction to be drawn between rates and service
charges. The reasons for writing ofl the: latier did ol apply to rates amears since there had in the past been no fegal
banis forthe assessmentor collection of rates in areas reserved [or blacks. In East London Transitional Local Councit
v Tan Pavers Action Organisation & ethers §998 (10) BCLR 122) (E) the court found that the imposition of a flal
ratc for municipal sen ices in arcas previousty reserved for blacks as opposed 1o a consumption-based rale in arcas
previvusty reserved for whites. the writing off of arrear rentals in some geographical areas bui not others, and the
selective enforcement of debls arising from arear raes and service charges did not discriminate unfairly against
the members of the respondent. [mportantly. the count rejected the respondents’ attack on the cross-subsidizalion
entmted By the measures taken by the applicant. The court pointed out that a finding that cross-subsidization
infringed 1C » 8(2) *would defeat the very spint and essence of the Constitution’ {at 1233E-H).

7 1999 (1ySA6(CCH 1998 (12) BCLR 1517 {CC), 1998 (2) SACR 556 (CC).

8 Act 2300 1457 Section 20Auf the Act criminalized acts calculated to stimulate sexual passion of 1o give sexual
sratilication commitied hetween men al "a party’
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the inclusion of the common-law offence of sodomy in Schedule 1 of the Criminal Procedure
Act’ and the inclusion of the common-law offence of sodomy in Schedule [ of the Security
Officers Act’ were declared to be unconstitutional. Each of these laws was found to
discriminate unfairly against gay men on the ground of their sexval orientation. The court,
which decided the case under FC 5 9. made it clear that the equality junisprudence and analysis
developed in deciding cases under s 8 of the Constitution was equally applicable to FCs 9.}

In considering whether the criminal prohibition of sodomy constituted unfair discrimina-
tien on the ground of scxual orientation. the court applied the analysis described by
Goldstone J in Harksen v Lane NO*

The term ‘unfair discrimination’ makes it plain that a lack of justification is bound up in
the very definition of the prohibited conduct. Hence questions of justification emerge within
the clause itself and are not confined to IC s 33(1), the Iimitation clause. In this. the structure
of the equality clause differs from that of Canada, where it has been esiablished that the stage
of justification is reached only under s 1, the limitation clause, and not under s 15.

It is suggested that questions of justification arise naturally 1n the definition of the nght
to equality, and that the Canadian attempt to confine these questions to the s 1 inquiry is
artificial. Where 1C s 8(2) is engaged, the need to consider questions of justification al the
outset is made explicit in the use of the term ‘infair discrimination’.* Admitledly this ratses
difficult questions as to the relationship between the inguiry under IC s 8(2) and that under
IC 5 33(1). This is discussed further below, § 14.9.

! Ausiof 1977

" A1 92 of 1987

1 Nunonal Coalitton for Gay and Lesbian Equaluy v Mmster of Jusiee {Cthe Sodomy case’ 1 Y991 SABICC),
1998 (12) BCLR 1517 (CC), 1998 (2) SACR 336 (CC) at para 64, and sce para 15

4 1998 (1) SA 300 (CCy, 1997 (111 BCLR 1489 (CCyat para $1: Nanonal Coalitton for Gay and Lesdnan Egualin
v Meneseer of Jusiece 1999 (1) SA 6 (CC), 1998 (12) BCLR 1517 (CC), 1998 (2) SACR 556 (CChat paras 2 7 ovp
at paras 26-7. The detaied analy«is of 1his question 1s discossed forther below, % 14 5¢c)and § 14 157y

< Andrews {1989) 56 DLR (hh) L st 21 and 23, Tarpon (19895 L SCR 1286 m 1326 and 1328 per Wilson |, Hrron
v Tritded (1995) 124 DLR by 693, 29 CRR (2d) 189 (S3CChat 198-9. 204

" This may lacihitale a more nuanced approach to the 1ssue of pustification th m s taken i Canadian jurspradence
— see Ruth Colher *Secuon . Contestuahity and the Antt-deadh antage Prinoiple” 11992 42 Canersin of Toronin
L1577 Colker argues that dilferent justificators framew orks should be apphed o ditferent kinds ¢ diserimunatson
For example. an approach whach 1 sunable 1o age discninination may be inappropriate to ses discrmupnation She
argues hat the Amercan approach. winch subjects different binds of disenmination o different standards o
justificanon. 1~ “maore contextual than the Canadian framework, becamse 1Hs more senstis e to the substanty e arght
that has been minmged” tat 1000 Nevertheless, she ponts out thar she parnicilar contextual approach used
it the United Sunes would be imappropnate 1o Canada i the hph of “the different usiones of disenimananon in the
Undled States and Canada. and the different concepuons of the nature of inequahty embedded m the constiintions
of the two countnes” (al 103) A sumlar argument is apposite to the approach taken o the grounds of discrimination
probebited by s §$(2) Arguably. what soris of conduct may amount 1o unfaie dewcrmngtion should Gfler between
one calegory and the next 50 ton should 1he standard of stdicaton under < 33011 Naterally, whether this s s
and o what extent. woulk! depend both on the bases of the alleged disenminauon msd s conte This undeelines
e vial importance of contexiual analysis (ck Turpin {1989] § SCR 1296 at 13312, Edmonion Jesanal v Alberta
{Atrernter General | [1989] 2 SCR 1326, 64 DILR (kh) 577 a1 583}
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{6) Direct and indirect discrimination

The idea that discrimination may take two forms, direct and indirect, has developed largely
in legislative rather than constitutional jurisprudence. In the United States, for example, the
Supreme Court first acknowledged the existence of indirect or adverse impact discrimination
in Griggs v Duke Power Co, a case under Title VII of the Civil Rights Act, which prohibits
discrimination in employment.! This understanding of discrimination was adopted in the
English legislation prohibiting race and sex discrimination® and by Canadian courts inter-
preting both federal and provincial human rights legislation.* In interpreting s 15(1) of the
Charter the Canadian Supreme Court has drawn on the understanding of discrimination
developed under the various human rights codes.* The European Court of Justice has also
adopted the view that discrimination may be direct or indirect.* The account of direct and
indirect discrimination which follows draws on all these sources.®

Direct discrimination occurs where a person is disadvantaged simply on the ground of
her or his race, sex, ethnicity, religion, or whatever the distinguishing feature(s) may be, or
on the basis of some characteristic(s) specific to members of that group.’ Neither motive nor

1401 US 424,91 STt 849 (1971). The Supreme Court has held, however, thal facially neutral government action
will not be struck down under the Fourteenth Amendment unless i1 is diseriminatory both in impact and in purpose.
See Washington v Dovis 426 US 229, 96 SCt 2040 (1976); Viliuge of Arlington Heights v Metropolitan Housing
Development Corp 429 US 252, 97 SCL 355 (1977).

2 Section | of the English Sex Discrimtnation Act 1975; s | of the Race Relations Act 1976. Although these Acts
do nol actually vse the lerms ‘direct” and *indirect discrimination’, each sets out the elements of what have come
10 be known as direct discrimination (s 1(1¥a}) and indirect diseritninavion (s 1{1)(p)).

3 Re Ontario Human Righrs Commission v Simpson Sears Lid f1085] 2 SCR 536 at 547, 551, 23 DLR {h) 321
a1 329, 332; Re Bhinder ot al and Cunadian Nationa! Raifway Co [1985] 2 SCR 561 a1 536, 23 DLR (4th) 481 a1
A98: Action Travail des Femmes v Canadian National Raibway Company 30 DLR (dih} 193 at 208-10: Andrews
{1989) 56 DLR (4h) 1 at 16-19.

* See Andrews (1989) 56 DLR (4th) | at 17,

* See Evelyn Ellis Enropean Communiry Sex Equabity Law {19913 68-9. Anticle 2(1) of the European Economic
Community Council Directive 207 of 1976 on the implementation of the principle ef equal treatment for men and
women as regards aceess to employment, vocational traiming and promotion, and working conditions pravides that
‘the principle of equal treatment shail mean that there shall be no discrimination whatsoever on grounds of sex
either directly or indirectly .. ",

% For a fuller discussion of judicial treatment of direct and indircct discrimination, see Janet Kentridge
*Measure for Measure — Weighing up the Costs of a Fermnist Standard of Equality in the Workplace' {1994) Acta
Juridica 84.

? Sec Ciry Council of Pretoria v Waltker 1998 (2) SA 363 (CC), 1998 (3) BCLR 257 {CC) a1 para 43; R v
Birmingham Ciry Council, Ex parte Equal Opporsunities Commission [1989] AC 1155, 2 WLR 520, 1 All ER 769
(HLY:, Jennies v Eastleigh Borough Council [1990] 2 AC 751, 3 WLR 55, ICR 554 (HL).
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intention is relevant to the question of whether the detrimental treatment constitutes direct
discrimination.! What is relevant is the application of, for example, a race- or gender-based
criterion.”

Discrimination on the grounds of pregnancy is an example of direct sex discrimination.
As the House of Lords recognized in Webb v EMO Air Cargo (UK) Lid, *[c]hild-bearing and
the capacity for child-bearing are characteristics of the {emale sex. So 1o apply these
characteristics as the criterion for dismissal or refusal to employ is 10 apply a gender-based
criterion . ...} In Brooks v Canada Safewav the Supreme Court of Canada held that
‘{dliscrimination on the basis of pregnancy is a form of sex discrimination because of the
basic biological fact that only women have the capacity to become pregnant’.* The European
Court of Justice has held that because refusal 1o appoint the best applicant on the ground of
pregnancy can apply only to women, it therefore constitutes direct discrimination — even if
all the other applicants for a post happen to be women.’

Indirect discrimination occurs when policies are applied which appear to be neutral, but
which adversely affect a disproportionate number of a certain group. For example, a pension
scheme may be open to full-time wotkers only. On its face there is nothing sexwvally
discriminatory about a distinction between full- and part-time workers. It is frequently the
case, however, that a disproportionate number of pait-time workers are women who are
atiempting to combine formal employment with childcare. Hence. a disproportionate number
of women are ineligible for pension benefits and these women are therefore victims of
indirect discrimination. Like direct discimination, indirect discrimination may be either
intentional or uninientional.” The facially neutral criterion may be adopted with the intention
of screening out members of 2 particular group; or it may be adopted in good faith and
nevertheless have a disproportionate adverse effect on a particular group.’

! That there is no need to show intention to discriminate i acomplaint of direct discrimination was accepted by
the House of Lords in B v Birnnngham Cuy Council, Ex Parte Equal Opportumities Commission [LIB9) AC 1155,
2 WLR 520, 1 All ER 762 (HL): and confinned in James v Easdeigh Borouph Counc i [1990] 2 AC 751. 3 WLR
53, ICR 554 (HL). The House of Lords was here concerned with claims under s | of the English Sex Discrimination
Act. The same point was accepied by the European Court of Justice in Dekber v Stichung Vorminscentrum voor
Jong Viehveassenen (VIV-Centrim) Pius 11992] ICR 325, [1990] ECR [-3941 at 330, Sce also Andrews (1989} 56
DI__;R {<hh) | at 18: Brooks v Canada Safeway Lid (1989 59 DLR (4th) 321 a1 336,

< It was held in R v Birmingham City Council, Fx Parte Equal Opponunities Commussion [1989] AC 1153,
2WELR 520, | All ER 769 (HL) and confirmed in Jumes v Easitergh Boroweh Coune il [1990] 2 AC 751, 3 WLR
55, ICR 554 (HL} that the application of any gender-based critenion canstitutes unlawlul diceet disenmination

3 [1993]  WLR 49 a1 $3H, ICR 175, [1992] 4 All ER 929 (HL), see also the decision ot the ECF m the Webh
case at [ 1994} IRLE. 482,

¥ (1989} 59 DLR t4th) 321 at 338.

3 Dekdher v Shchung Virminscentnum voor Jong Vebrasseren ( VIV-Centrunt) Pius [1992] ICR 325 a1 3298 and
330A-B, [1990] ECR 1-3941 (EC)). See. however, the views expressed by Denise Meverson “Sexual Egualiy and
the Law’ (1993) @ SAJHR 237,

6 Ciry Council of Pretoria v Walker 1998 {2} SA 363 (CO). 1998 (3) BCLR 257 (CCy at para 43,

! Obwiously, then, the distinction between direct and indirect discnmination is not a simple distinctiona between
mitentonal and unimentiona! discrimination; ef Bewkes v Krugersdorp Transitional Local Counad 1996 (31 SA 67
(W) at 480B-H.
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City Conncil of Pretoria v Walker is the first case in which the Constitutional Court has
pronounced upon the question of indirect discrimination.! As discussed above,” Walker
argued that the council had unfairly discriminated against him by imposing a ‘flat rate’ for
municipal services in the former black townships within the jurisdiction of the council, as
opposed to a consumption-based rate in areas previously reserved for whites. He also
challenged the selective enforcement of debis arising from the provision of municipal
services against residents of former ‘white areas’ only. The court noted that the prohibition,
in IC s 8(2). of both direct and indirect discimination

‘evinces a concern for the consequences rather than the form of conduct. 1 recognizes that conduct

which muay appear {0 be neutral and non-discriminatory may nonetheless result in discrimination,

and if it does, that it falls within the purview of section 8(2).}

Consistent with this concern is the importance which the court has attributed to the impact
of discrimination in deciding whether the discrimination in question infringes IC s 8(2). The
court did not consider it necessary for the purposes of the case to formulate a precise
definition of indirect discrimination. It poinied out that differentiation between townships
historically reserved for blacks, the vast majority of whose residents are still black, and urban
areas previously reserved for whites, the vast majority of whose inhabitants are still white,
1s indirect race discrimination. Whilst the explicit criterion adopted — geographical area —
15 not related to race, the effect of applying such a criterion, in the context of South Alfrican
local government history, is to differentiate on racial grounds:

‘Tt would be antificial to make a comparison between an area known to be overwhelmingly a “black

area” and another known to be overwhelmingly a “white area™, on the grounds of geography alone.

The cffect of apartheid faws was that race and geography were inexiricably linked and the

application of a geographic standard, although seemingly necutral, may in fact be racially discrimi-

natory. In this casc, ils impact was clearly one which differentiated in substance between black
residents and white residents. The fact that there may have been a few black restdents in old Pretoria
does not detract from this,™

The court confirmed that indirect discrimination on one of the specified grounds gives
rise to the presumption of unfairness under IC s 8(4) just as it would in the case of direct
discrimination on the ground in question.”

In Beukes v Krugersdorp Transitional Local Council the respondent assessed and
collected service charges on different bases in different localities.® In consequence of past
policies of urban racial segregation, the localities were largely, although not exclusively
racially divided. The differential charges had *an undeniable, though indirect, racial impact’,
and the complaini against such charges was a claim of indirect unfair discrimination on the

Mooy {DSAIBICO), 1998 (31 BCLR 257 {CC) at pars 30; of Harksen v Lane NO & vthers 1998 (1) 5A 30t
{Cg at paras 93-6 (O'Regan 1), 1997 (11} BCLR 1489 (CC) a1 paras 94-95.

“§ 14 50a) .

¥ 1998 £33 SA 363 (CC)y, 1998 (33 BCLR 257 ¢CCY at para 31.

1 Cirv Cotncd of Pretowrta v Walker 1998 {2) SA 263 (CC), 1998 {3) BCLR 257 (CC) at para 32.

e ity Conncd of Pretoria v Walker 1998 (1) SA 363 (CO), 1998 (3) BCLR 257 (CC) at para 35. Hence the
approach to claima ol unfair discrimination set out in Havksen v Lane NO & others 1998 (1) $A 300 (CC) al para 54,
1997 11y BCLE 1489 (CC) an para 33 apphes equally to claims of indirect discrimination. See above, § [4.5¢a).

® 1996 (3) SA 167 (W),
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ground of race.! Cameron J found, however, that the discrimination in question was
historically, socially and economically justified and consequently was not unfair.>

In Nvangane v Stadsraad van Porchefstroom the high court rejected an argument that the
imposition by a local authority of a minimum floor area for residential dwellings built on
erven in a particular township disciminated against lower-income groups and hence,
indirectly, against black people.’

In Municipality Ciry of Port Elizabeth v Rudman the High Court held that the differences
between the zoning regulations which applied to areas of Port Elizabeth reserved for whites
in the past, and those which applied in areas which had previously been reserved for blacks,
did not infringe IC s 8(2).

The case of R v Secretary of State for Employment, Ex parte Equal Opportunities
Commission & another provides an interesting recent example of an indirectly discrimina-
tory statutory provision.’ The English Employment Protection (Consolidation) Act of 1978
required that an employee should have worked a specified number of hours per week during
aspecified period of continuous employment in order to qualify for statutory protection from
unfair dismissal, the right to compensation for unfair dismissal, and the right to stawutory
redundancy pay. The great majority of employees who are unable to pass these threshelds
are women. The House of Lords found that the Secretary of State for Employment had failed
to establish an objective justification for the thresholds laid down by the Act. It therefore
found the provisions in question to be indirectly discriminatory.®

In reading comparative jurisprudence on direct and indirect discrimination it is important
to bear in mind the structure of the provisions under consideration and the ways in which
such provisions may differ from IC s 8(2).” In England, for example, the conduct impugned
must be classified as either diréct or indirect discrimination.® Direct discrimination is
unlawful unless the atiribute in question is of essence to the job in question, in which case
race or sex (or whatever the criterion is) may be a ‘genuine occupational qualification’.”
There is no other defence for direct discrimination. Policies or practices which are prima
facie indirectly discriminatory may, however, be justified legally by commercial factors —

l Beukes v Krugersdorp Transitional Local Cowncil 1996 (3) SA 467 (W) a1 480B-H.

~ Sec Beukes v Krugersdorp Transitional Local Council 1996 (3) SA 467 (W) a1 480-2. Ct above. § 14 5(a)
¥ 1998 (2) BCLR 148 (T).

4 1998 (4) BCLR 451 (SE) at 460E—462E, esp at 462C-).

3 |1994] 1 All ER 910, 2 WLR 409.

The provisions were declared to be incompatible with the requirement< of European Communny laws which
bind member states to vphold the principle of equality between men and women at work — ant 119 of the Treaty
of Rome of 1957, the Equal Pay Directive (75/117/EEC) and the Equal Treatment Directive (76/207/EEC) See
also Rinner-Kuhr v FYW Speciol-Gebduderemnignung [1989] ECR 2743,

Or any legislation o similar effect.

z Section 1 of the English Sex Discrimination Act 1975 s | of the English Race Relations Act 1976,

See s 7 of the Sex Discrimination Act 1975: » 5 of the Racc Relations Act 1976 For example. being
female would be a genuwine cecupational qualification for an attendant in a ladies underw ear store, being black and
male would be a genuine occupational gualification for the role of Othello,
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in which case they will not be held to constitute discrimination.! In England, then, much
may turn on whether the conduct is shown to be directly or indirectly discriminatory.”

In Canada, on the other hand, the Charter and the various Homan Rights Acts simply
prohibit discrimination. The courts have interpreted this preohibition to include intentional
and unintentional, direct and adverse impact as well as systemic discrimination — that is
forms of institutionalized discrimination (whether direct or indirect) which are so entrenched
as to be invisible.’ The types of discrimination identified by the courts serve simply to
describe the forms which discrimination may take — they are not rigid categories into which
particufar instances of alleged discrimination must be classified.

The explicit prohtbition of direct and indirect discrimination in IC s 8(2) is to be welcomed
since it ensures that our courts do not adept too narrow an approach to what constitutes
discrimination. The purpese of the inclusion of both terms is to provide comprehensive
protection against unfair discrimination. Hence the words ‘directly or indirectly’ should be
not be read as defining two mutually exclusive analytical categories into which a claim must
fitor fail. Rather, they should be read as descriptive of the various forms which discrimination
may take. '

fc)  The listed grounds

Section 8(2) of the interim Constitution distinguishes between two forms of unfair discrimi-
nation — that which is based on the specified grounds and that which is not.* By virtue of
IC s 8{4) prima facie proof of discimination on any of the lisied grounds gives rise 1o a
presumption of unfair discrimination unless the contrary is proved. The prohibition of unfair

! The prohibition of indirect discrimination in the Engiish Race and Sex Discrimmination Acts has ne equivalent
o the word “unfairly” in s 8(2), nor to s 33(1). In South Africa it is arguable that a practice which impacts adversely
on a disproportionate number of & relevant group constitutes indirect discrimination whether it is justified or not.
if i1 is justified 0 1erms of the political morality underlying s 8, then it will not constitule wnfaer indirect
discrimination, and if it meets the criteria of s 33(1), then il is a petinissible limitation of the freedom from unfair
indjircct discrimination. See the discussion of the relationship between s 8 and s 33 below. § 14.9.

= The “classification” of the discrimination also affects the way in which cases are argued. In cases of direct
discrimination, for examptle, it is not open to the employer Lo prove that its actions are justifiable. Arguments about
economic imperatives nevertheless feature promineatly in the reasoning of the courts. This is weil illusirated in
cases which are concerned with pregnancy and its consequences. Since there is no legal justification for adverse
treatmient based on pregnancy (which has been held 10 constitute direet sex discrmination), the Jominant question
in these cases is when o state of affairs which is i faer a consequence of pregnancy is treated as separate from the
pregnancy in faw. See Dekker v Stichting Yormingscentrum Voor dong Vohwassenen (VIV) Centrum) Phis | 1992]
ICR 325, (1990] ECR [-3%11 (EC)): Handeiv-o¢ Konterfunktionaercimes Forbund § Danmark {acting for Hertcpv
Dansk Arbejdsgiverforning tacting for Aldi) [1992] ICR 332, [1990] ECR 1-3979 (EC)Y. Webb v EMO Air Cargn
{UK) Tad | 1993 L WLR 49 1CR 175, 1992} 4 Al ER 929 (HL).

¥ See Action Travail Des Femmes v Canadian Narionad Raitway Company [[987] | SCR 1114, 40 DLR i4th)
193 at 210, Andrens (1989) 56 DL.R (4th) | at 1621, Sheppard Lisigating the Relationship Berween Equity and
Equatity 7-9.

4 Prinsloo v Van der Linde 1997 (31 SA 1012 (CC). 1997 (6) BCLR 759 (CC) at paras 27-8; cf Knegler J at
paras 75-6 of President of the Republic of South Africa v Hugo 1997 (4} SA 1 (CC). 1997 (6) BCLR 708 (CC):
Hurksen v Lane NO & others 1998 (1) SA 300 (CCy, 1997 {11) BCLR 489 (CC) at paras 46-7: Larfi Odam &
others v Member of the Executive Council for Education (North West Cape) & others 1998 (1) SA TA5(CO) 1997
(12} BCLR 1655 {CC) at para 16,
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discrimination extends to grounds other than those specifically listed.! Inrespect of discrimi-
nation on the unlisted grounds, therc is no presumnption of unfairness.”
In Harksen v Lane NO & others® Goldsione said:

“What the specified grounds have in common is that they have been used (or misused) in the past
{both in South Africa and elsewhere) to calegorise, marginalise and often oppress persons who have
had, or have been associated with, these atiributes and characteristics. These grounds have the
potential, when manipulated, 1o demean persong in their inherent humanity and dignity. There is
often a complex relationship between grounds. In some cases they relate 10 immuitable biojogical
attributcs and characterislics, in some to the associational life of humans. in some to the intellectual,
expressive and religious dirnensions of humanity and some 1 a combination of one or more of
these features. The temptation to force them into neatly self-contained categories shoudd be resisied.
Section 8(2) secks to prevent the unequal treatment of people based on eriteria which may amongst
other things, result in the construction of palterns of disadvantage such as has occurred only o
visibly in our hislory.”

The list of grounds upen which unfair discrimination is prohibited is extensive, but not
exhaustive,” The following features are of interest:

Race is the first ground of discrimination prohibited under IC s 8(2). Blatant and
entrenched discrimination on grounds of race was the defining feature of apartheid.’ As the
court cbserves in City Council of Pretoria v Walker, racial discrimination was a central
feature of the deep divisions of apartheid society, and was ‘a source of grave assaults on the
dignity of black people in particular’.® The legacy of racial discrimination is apparent in
many aspects of South African life, including its urban geography and the differential
provision of infrastructure and services to residential areas previously divided along racial
lines, Far from being disadvantaged by apartheid pplicy and practices, white people, in
general, benefited from such policies and practices. Nevertheless, they are a racial minority
which could be regarded as being politically vulnerable:

"Ttis precisely individuals who are members of such minorities who are vulnerable to discriminatory
ireatment and who, in a very special sense, must look to the Bill of Righis for protection, When
that happens a court has & clear duty to come o the assistance of the persen affected. Courts should.,
however, always be astute to distinguish between genuine attempts 10 promote and protect equality
on the one had and actions calculated to protect pockets of privilege at a price which amounts 1o
the perpetuation of inequality and disadvantage Lo others on the other.'?

U Brink v Kitshoff NO 1996 (4) SA 197 (CC). 1996 (63 BCLR 752 (CC) at paras 41 and 43, Prinsloo v Yan der
Linde 1997 (3) SA 1012 (CC). 1997 (63 BCLR 759 (CC) at para 28.

2 Prinsloo v Van der Linde 1997 (3) 8A 1012 ¢CC). 1997 16) BCLR 759 (CC) at para 28: Harksen v Lane NO' &
others 1998 (1) SA 300 (CC), 1997 (11) BCLR 1489 (CC) al para 45

1908 (1) SA 300 {CC), 1997 (11) BCLR 1482 (CC) ¢ para 19)

*Cf Brink v Kitshoff NO 1996 (1) SA 197 (CC), 1996 (6) BCLR 752 i1CCha paras 41 and 43, Prindon s Yan
der Linde 1997 (3) SA 1012 (CC). 1997 (6) BCLR 759 (CC) at para 28

5 As O’ Regan I points out in 8rink v Kitshoff NO 1996 (4) SA 197 (CC). 1996 (6) BCLR 752 (CC) wi para 42,
other forms of discrimination. though less visible than racial discrimination. have also resulied wn deep panemns of
disadvantage in South Almican socicty.

% 1908 (2} 5A 363 {CCh, 1998 (3) BCLR 257 {CC) &l para 46.

7 City Council of Preroria v Walker 1998 (2) SA 363 (CC). 1998 13) BCLR 257 (CC) at para 48: ¢f para 80
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The list covers both ‘sex’ and ‘gender’. A distinction is commonly drawn in feminist
writing between sex, a biological identity, and gender, a social identity which derives froun
the social meaning attributed to biological sex. In other words, * “sex™ is a biological term:
“gender”” a psychological and cultural one’.! Hence we might say that a person is female or
male according 10 her or his sex, but man or woman according to his or her gender. Classic
sex-based features would be physical strength or procreative roles. whereas typical gender-
based features would be aggression or parenting roles.

The value of the distinction between sex and gender is that it highlights the point that not
all the differences between men and women are reducible to the biological differences
between them. The problem, though, is that it is a matter of great controversy, even among
feminists, whether many behavioural differences between men and women are ‘natural’ or
*social’. This makes it difficult to draw the line between sex and gender, with the result that
the terms are ofien used interchangeably.” It is often difficult to state with certainty whether
a particular instance of discrimination against women should be classified as sex or gender
discomination.” This limits the usefulness of the distinction between sex and gender. It is
nevertheless a good thing that IC s 8(2) covers both sex and gender.* The inclusion of both
terms makes it absolutely clear that it is impermissible unfairly to discriminate against men
or women whether on the basis of biological features or pattems of behaviour.® Given how
very porous are the boundaries between the concepts of sex and gender, however, it ought
not to be necessary to show that any particular instance of alleged discrimination fits neatly
into a clear category called sex or gender. The purpose of including both terms is to optimize
the protection afforded by the subsection, not to introduce rigid definitions of sex and gender.

Thus far, there have been few Constitutional Court decisions dealing with sex/gender
discrintination. The first is Brink v Kitshoff NO.° In that case the Constitutional Court
vnanimously held s 44(1) and (2) of the Insurance Act 27 of 1943 to be unconstitutional. By
virtue of s 44(1), where a life insurance policy had been ceded to a woman or effected in her
favour by her husband more than two years before the sequestration of the husband’s estate,
she would receive a maximum of R30 000 from the policy. The rest would be deemed 1o
belong to the insolvent estate. If the policy was ceded or effected less than two years from
the date of the sequestration, the entire policy would be deemed to belong to the insolvent
estate, and the woman would receive no benefit whatsoever. Similarly, s 44(2) provided that

1 A Qakley Sex, Gender and Socien: (1972) 158,

~ In American, English and European law, laws and practices which disadvantage cither men or women e
breadly designated “sex discrimination’; cf Chostine A Littleton ‘Restructaring Sexual Equality™ (1987) 75
Caltfornia LR 1279 at [283—n 26,

¥ Discriminatson on grounds of pregnancy would amount 1o sex discrimination, whercas discrimination against
pari-timicrs may be beuter classified as gender discrimination — the majority of pant-time workers are women who
are combining work with childeare or other family responsibilites. The {act that it is women who Tulfid this role in
the Family is not dictated by biclogy. and is therefore seen 1o relate 10 gender, rather than sex.

* See Denise Meyerson ‘Sex and Gender” {1993) 9 SAJHR 291

Sec the brief discussion of sex/gender discrimination by O Regan J in Brink v Kitshoff NO 1996 (4) SA 197

(CC), 1996 (6) BOLR 752 (CC) at para 44; see also Hugo v State President of the RSA 1996 (6) BCLR 876 (D);
Associarien of Professional Teachers & another v Minister of Education & othery (1995) 16 JLJ 1048 {IC) at
1078 A-1083C: Codlins v Volkskas Bank (1994) 15 ILJ 1398 (1C).

® 1996 (4) SA 197 (CC). 1996 (6) BCLR 752 (CC).
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within two years of a husband effecting a life insurance policy in favour ot his wifc or ceding
such a policy to her the entire procecds of such policy would. as against the husband’s
creditors, be decmed io be part of his estate. Once two years had elapsed, any amount over
R30 000 would, as against any creditor of the husband, be deemed to be part of the husband’s
estate. The Insurance Act contained no similar provisions limiting a husband's bencfils
denving from life insurance policies taken out by his wife. In reaching s conclusion that
s 44(1) and (2) of the Insurance Act were unconstitutional the court emphasized the
importance of the constitutional right fo equality and provided a preliminary analysis of s 8(2).

O’'Regan J emphasized the reed (o anatyse s 8 in the historical context of past systemic
and entrenched discrimination in South Africa.' She pointed out that although sex discrintina-
tion had been less visible than race discrimination in South Africa, 1t too had resulted in deep
patterns of disadvantage. The constitutional commitment to eradicating sex discrimination
was clear from the Preamble to the Constitution and the creation of a Cominission for
Gender Equality.”

That the provisions in question violated s 8(2) was agreed by all parties before the count.
Hence the judgment of the court was concerned primartly with whether the infringemem
was permissible in terms of s 33(1). Interestingly, the provisions, when enacted. provided
married women with a benefit of which they would otherwise have been deprived by the
common-law rule prohibiting donations between spouses. Following the abolition of that
rule the provisions no longer served this protective function but in fact deprived marmed
women of an economuc advantage. The second object of the provisions was o prevent
collusion between spouses in frustrating the legitimate claims of the husband’s creditors. The
court pointed out that there was no reasonable basis to draw a distinction between married
men and women in order to achieve this objective.’ Nor was the court satisfied that this —
legitimate — purpose of the legislation could not be achieved by different and less invasive
means. It referred in particular to ss 26, 29, 30, 31 and s 21 of the Insolvency Act 24 of 1936.!
The court therefore found s 44(1) and (2) to be unconstitutional.”

Questions of discrimination on the grounds of gender and marital status featured, although
to a lesser extent than one might have expected, in the judgment of the Constitutional Court
in Fraser v Children's Court, Pretoria North.® Section 18(4)d) of the Child Care Act 74 of
1083 {‘the Child Care Act’) reguires the consent of both parents to the adoption of a child
unless the father of the child is not married to the mother, in which case his consent is not
required. The Constitutional Court found the provision to infringe the right to equality.
Writing for a unammous court, Mahomed J pointed out that the section impermissibly
discriminated against fathers in matrimonial unions not recognized by law as legal marriages
— such as Islamic unions.”

i Brak v Kreshoff NO 1996 (4) SA 197 (CC). 1996 {61 BCER 752 {CC) at para 42

- Ct Knegler Jan President of the Republic of South Africa v Hugo 1997 ¢4 SA 11CCy, 1997 ¢6) BCLR 708
(CC) at para 73

Y at para 48.

4 Al para 49,

S At para 50.

% 1997 {2) SA 261 (CCy, 1997 (23 BCLR 153 (CC)

At paras 2[-3
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The court also considered whether the provision discriminated untairly on the ground of
gender. It expressed the view that the biological and emotional bond between a mother and
a new-born child ts not comparable to that of a father. This differcnce could justify a
distinction between maothers and fathers of new-bom children, but could lead to anomalies
and unfairness in regard to older children. It was therefore strongly arguable that it was
constitutionally impermissible.! Similarly, the distinction between married and unmarried
fathers could lead to unfair anomalies.” Such anomalies exposed the undesirability of a
blanket rule which arbitrarily denies the right of all fathers not married to the mother of the
child in question 1o veto the adoption of that child.” What was needed was a more nuanced
and balanced law which could take into account the range of relationships and degrees of
responsibility of both parents.” The need for such a law would not be met by simply striking
down s 18(4)d), nor by judicial reading in or reading down of the provision. The court
therefore invoked s 98(5} of the Constitution to require Parliament to correct the defects of
s 18(4){d} within a period of two years,

At para 25,
AL para 26,
! At paru 28,
1 A¢ pawa 30.
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The difticulty of dealing with gendered patterns of behaviour and responsibility which
both reflect and perpetuate entrenched inequalities between men and women was a core
concern of the court in the case of President of the Republic of South Africa v Hugo.' Soon
afier his election 1n £994 President Mandela issued Presidential Act No [7, which granted a
special remission of sentence to certain categories of prisoner. One such category comprised
*all mothers in prison on 10 May 1994, with nunor children under the sge of twelve (12)
years'.’

The Presidential Acl gave rise to two cases in which male prisoncrs with children under
12 alleged that, in affording the remission of sentence to mothers, but not fathers. of children
under 12, the Presidential Act discriminated against thern unfawrly on the ground of sex.

In the case of Kruger v Minister of Correctional Services® Van Schalkwyk T held that the
presidential power in terms of 1C s 82¢1 &) could be reviewed by the courts only on the bases
of bad taith or irrationality 50 extreme that no reasonable executive authority could have
come (o that decision, He therefore declined to enter upon the question of whether the Act
was unfairly discriminatory.

In Hugo v State President of the Republic of South Africa® Magid J disagreed with the
decisions of Van Schalkwyk J. He concluded that the Presidential Act was reviewable, and
that it discriminated against fathters of children under 12 of the basis of gender.

In Prestdent of the Republic of South Africa v Hugo® the Constitutional Court found that
the presidential pardon power is indeed reviewable, and must comply with the strictures of
the Bill of Rights. It was therefore necessary to consider whether the Presidential Act
miringed the prohibition of unfair discriminagion in s 8(2) of the Constitution.

The court found that prima facie sex discrimination was established by the fact that
the Presidential Act denied o fathers a benefit which it afforded to mothers «f children
under 12, Hence, it tound, s 8(4) required that the discrimination be presumed o be untair
until the contrary was proved.

In defending the exercise of his discretion the President said that the special remission of
sentence granted 10 mothers of children under 12 was motivated by u concern for the children
involved. He referred to an affidavit by the National Director of the South Afnican National
Council for Child and Family Welfarc. She deposed thal, in her experience, only a minority
of fathcrs were involved in the care of pre-adolescent children and that mothers were the
piimary care-givers ol such children.

Despite the absence of statistical or survey evidence to this effect, the court was preparcd
o accepl as a general proposition that. as a matter of fact, mothers in our society bear more

V1997 (4 SA 1 (CCL 1997 10y BCIL R 708 1CC)
i The category excluded women who had commiited certam offences
POGS2) SA RO (T}

Y1996 (61 BCLR 876 (19}

Y1997 (4) SA L (CC), 1997 16) BCLR 708 (CC)

® The coun noted tat the defimgion ot the category also comsututed prina fac e diseommation on b baus of
parenthookd of cluldren helow the age of 120 As ot dad in Kansiaff v Brink 1996 04y 54 197 (CCL 1996000 BCLR
7320CCY at para 43, the court. al para 33, noted that st 1« subtiesent 1han the impugned descrimmation s subsianielhy
based on one of the geounds listed in s $(2)
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responsibility for child-rearing than do fathers. This did not mean, however, that il would
ordinarily be fair to discriminate between men and women on that basis.! Very often, the
contrary is true. Historically. women’s disproportionate responsibility for child-rearing has
been one of the most important causes of their labour market and workplace inequality. The
court considered that it would clearly be unfair to depnve women of benefits, o to impose
disadvantages on them, on the basis of a generalization about their role as child-rearers.”

This was the point at which the majority and concurring judgments parted company with
those of Kriegler } and Mokgoro I. Kriegler J. who emphasized the importance which the
Constitution attributes to gender equality,’ considered that the generalization that women
were in genera] the primary care-givers of children was itself both a cause and a result of the
inequality of women in society. Regardless of the accuracy of such a stereotype, it was
therefore unacceptable to rely on that generalization in distinguishing between men and
women in all but the narrowest circumstances, These would exist only where the benefits to
be gained were likely to outweigh the harm of perpetuating the stereotype and where the
benefits afforded on the basis of the discnminatory stereotype were apposite to the harm
resulting from the stereotype.* In this case, the benefit derived by the limited number
of women gaining a remission of sentence did not ouweigh the harm of reinforcing
the stercotype. Apart from the fact that the measure was not even designed to redress the
disadvantages of women — since it was avowedly for the benefit of the children affected
and not their mothers — the measure was one relating only to women priscners and it
was no pait of the President’s case that women had suffered particular disadvaniages in the
penal system.”

It was no part of Kriegler J's judgment that gender distinctions were themselves
impermissible — he emphasized that such distinctions were permissible and even necessary
under certain circumstances. However, distinctions which discriminated on the ground of
sex or gender could only be fair in the narrowest of circumstances.”

Mokgoro ] found that the Presidential Act was unfairly discriminatory because it was
based on a stereotype which undermined the fundamental dignity of men in failing to
recognize their equal worth as parents of young children and which perpetuated the inequality
of women in public life and in the economic sphere.” Like Kreigler J, Mokgoro J considered
that discriminatory measures which aimed to afleviate the hardship of a particular group
should ip some way correlate to the disadvantage in question, and pointed out that there was
no evidence that women were disadvantaged in the penal system in particular.”* Mokgoro J
nevertheless upheld the measure as one which was permissible in terms of IC s 33(1). This
aspect of Mokgoro J's judgment is examined further below.”

P President of the Republic of South Afrrca v Huge 1997 (4) SA 1 {CC), 1997 {6) BCLR 708 (CC) at para 37
iGoldstone Jy Ct Knegler J at paras 79-8¢0; O"Regan J at paras 109-10,
= At paras 38-9 (Goldstone F). Cf Kricgler ¥ st para 80, Mokgoro J at para 93, O'Regan I a1 para 110,
At para 73 (Knegler J).
Al paras 80-2 (Knegler 1),
© Al paras 834 (Knegler 1)
At paras 856 {Knegler J).
A paras 92-3.
¥ A para 94,
¥ See below. § 14.9,

L
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O’Regan 1, in a separate concumring judgment, considered the objections raised by
Kreigler J and Mokgore J to the President’s reliance on a gender stereotype regarding
child-rearing roles. O’Regan 1 considered the approach of Kdegler J as to when such a
generalization would be permissible to be too restrictive.! No doubt a fairer allocation of
child-care responsibilities between men and women would be conducive to the constiiutional
aspiration of gender equality. But that is not the case at present, nor is it likely to be so for
some time to come. This reality cannoi be ignored in determining whether the discrimination
under scrutiny is unfair. In the view of O'Regan J, therefore, the rigid approach advocated
by Kriegler J did not take sufficient account of present social realities, and could indeed
hinder rather than facilitate achieving the comstitutional goal of equality.” O’'Regan J
considered that the determination of unfairness required a consideration of the group against
which the measure in question discriminated and the impact of the discrimination on the
interests of the group concerned.’ In the present case O'Regan J considered that the early
rentisston of the sentences of mothers of children under 12 caused no significant harm to
mothers and no severe harm to fathers. In this regard it was relevant that the fathers affected
were imprisoned as a result of their conviction of criminal offences and not because of their
exclusion from the special remission of sentence. Furthermore, they had the right to apply
for individual special remissions based on personal circurnstances. O’Regan I therefore
agreed that the discrimination was not unfair.?

The Huge case 1s important in establishing that measures which differentiate between
men and women based on the actuat differences in their positions in society are no
necessarily constitutionally unacceptable. Further, it establishes that while discriminatory
measures which disadvantage women are likely to be unlawful, those which accord them
certain advantages which take into account their social inequality may be upheld (provided that
the measures in question do not thereby infringe their fundamental dignity or that of men}.
A striking feature of the Hugo decision is the court’s awareness of the pervasive nature of
gender inequality in South Africa and the paradoxes inherent in addressing such inequality,®

One such paradox is the need to strike a balance between the protection of gender equality
and the constitutional recognition of customary law. This issue arose in the case of Mrhembi
v Letsela, which is discussed further below, § 14.107¢).°

In Prior v Battle & others the court declared unconstitutional ceriain provisions of the
Transket Marriage Act 21 of 1978 which entrenched the marital power of the hushand in
civil marriages and the common-law rule that, in the absence of an antcnuptial contract
providing to the contrary, the husband acquires the marital power over his wife.” The marital
power was found to constitute a glaring example of inequality in the law, which discriminated
unfairly against women on the ground of gender. The rules entrenching it were found to
violate both IC s 8(1) and s 8(2), as well as the right t¢ dignity enshrined in IC s 10, as well
as the rights protected by IC ss 22, 26 and 28(1).

IAlparaHl. 2Alpam!ll

YAl para H2; cf above, § 14 5(a). 4 a1 paras | 14-15; of Goldstone ] at para 47,

3 See Harksen v Lane NO & others 1998 (1) 5A 300 (CC} at paras 95-6 (O Regan 1) and paras 121-2 (Sachs J).
1997 (11) BCLR 1489 (CC) a1 paras 94-5 and 120-§.

51997 (2} SA 936 (T).

7 1998 (8) BCLR 1013 (Tk), esp at 1019A~1020E.
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The court refused, however, to enter into the constitutionality of the entrenchment of the
marital power in customary-law marriages, since the applicant before the court was not
married by customary law. The applicant’s case, said the court, was based on the effect of
the disputed rules in a civil-law marriage, and she had not canvassed the intricacies and
complexities of the effect of the marital power in customary-faw marriages. The court noted
that the effect of IC s 31, dealing with the right of every person to participate in the cultural
tife of his or her choice, would also have to be considered in regard to the marital power in
customary marriages.'

Also specified as a forbidden basis of discrimination is sexual orientation. In Narional
Coulition for Gay and Lesbian Equaliry v Minister of Justice” the common-law offence of
sodomy, the offence of contravention of s 20A of the Sexual Offences Act,’ the inclusion of
the common-law otfence of sodomy in Schedule | of the Criminal Procedure Act” and the
inclusion of the common-law offence of sodomy in Schedule 1 of the Security Officers Act”
were declared to be unconstitutional. Each of these laws was found to discriminate unfairly
against gay men on the ground of their sexual orientation.®

In Narional Coalition for Gay and Lesbian Equality & others v Minister of Home Affairs
& others a Full Bench of the Cape Provincial Division of the High Court declared s 25(5)
of the Aliens Contro! Act’ to be inconsistent with the Constitution.® The provision allows
spouses of citizens and permanent residents of South Africa to apply for immigration permits
from within South Africa. All other persons, inciuding long-term partners of the same or the
opposite sex, are required to apply for such permits from outside South Africa. The court
found that the word ‘spouse’ as used in the Aliens Control Act applies only to persons who
are married by law or a recognized customary union.” The court pointed out that this
provision imposed & particular hardship on same-sex couples who, unlike partners of
opposite sexes, are not permitted by law to marry.'” The court found that 5 25(5) of the Alicns
Control Act thereby prefers certain forms of life parinership over others. The court found

: Prory Baptle & others 1998 (R) BCLR 1013 (Tk). esp a1 1020E-1021G.
IO SAG(CCHL 1Y98 (12 BCLR 1517 (CCy, 1998 ¢2) SACR 556 (CC),
Act 23 ot 1957 Sedion 204 of the Act cniminalized sicts caleulaled 1o stimulale sexual passion of 10 give
sexual graniicanton connmted betscen men an "a party”
A st or 1977,
" Act 92 of 1987
P See ako S1 K 1997 (93 BCLR 1283 (C)
7 Act 96 ot 1991,
1999 (3) SA 173(C), 1999 (3) BCLR 280 (C).
Y Nationad Couhition for Gen and Lesbian Eguahine & otfrers v Minister of Home Affarrs & offrers 1999 (3) SA
173 (Crat 183M-1R4G. 1999 ¢3) BCLR 280(C) a1 258912900,
9 Neeneat Codition For Gey andd Lesbian Equahny & others v Miniver of Home Affans & others 1999131 54
173 0Cy at 1853G-H. 1999 (3) BCLR 250¢(Cy m 2¥G-H
W Nanonat Coatrtion Sor Gay and Lesbian Equalite & others v Mniver of Home Affanes & ofirers 199903154
1734Crar 136C-G. 1999 (3) BCLR 280 (C) at 292C-G.
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that the provision discnminated on the grounds of sexual discremination in a way w hich was
both unfair and unyustifiable '

In Langemaar v Minnter of Safety and Securin the High Court found the defimitron
of ‘dependant’ for the purposes of a medical scheme for members of the SAPS 10 fringe
FC s 9 because 1t prevented the registration of same-sex partners on the same terms as legal
spouscs !

In V1 Vthe High Court pointed out that as a matter of law, # was wrong to describe
homosexuality as abnormal ? The court therefore declined to regard the fact Mrs V was 1n a
leshan relationship as abnormal, and made an order tor the joint custody of the children ’

In the United States laws discnmanating on the basis of sexual onentation have been
repeatedly upheld * In Canada sexual onentauon has been held to be a ground analogous o
those histed an s 15(1), wath the result that it 15 prolubited as a basis of disenmunation
Rehigion, conscience and belief are each specified This covers examples of belwef systems
which may not be classified as religions 1n the stnict sense ©

IC s 8(2) prohits discrimination on ‘one or tnore” of the listed grounds This means that
an apphicant need not prove that the al'eged discrimination 18 soleh an the basis ot any one
of the listed features — 1% 15 open Lo an applicant to prove that the discrimunation was hased
on a combnation of grounds ’ For example, a rule or practice may adversely affect black
women 11 a way which 1s distinet from the way m whach 1t aftects black men or white women
Here the discrimination 1s suffered on the grounds of race and sex ®

! 1998 (3) SA 312 (T). 1998 (4) BCLR 444 (T)
~ 1998 (4) SA 169 (O) al 189A-B Scc turther below Bronstein Fanuly Law § 349
These cases are discussed further at 14 15(c) below See also $1 B 1995 (1) SA 120 (C) a case decded by

Ackermann J {Tebbut J concumng)m 1993 Ackermann § look notie of the fact that disermination on (he ground
ol sevual onentation was hhely o be prohabeted by the consutunon and expressed the view that coinmon D
statules proscribing pnvate consensudl homosexual activity were unhhely to sunave challenge inthe lace of such
& onstitunonal profubion [n $h A 1925 ¢2) BCL R 153 (C) a prasoner charged with sodomy raved a spect ] plea
that the common law coime of sodomy was inconsistent with the protubation of untare de niminaton under « 8(2)
The count dechined to deaide this issue however since the state s version wds that the adl had beon commticd
without the complamant s consent whercas the accused demed that o had cccored a1 all The court ok the vcs
that the 1vsue under & 82) would ansc only it the charge arose Trom g seasal act boiwecn consenteng adults Sec
also Fdwin Cameron Seauw il Orientation and the Comstitunioon (1993% | 10 SALS 450

4 Sea tor example Droncnburg s Zech 74E F 2d 1188 (19840 Bowers v Hardwacd 4TE LS 156 106 SO 2R
(19B6) Secffany Cheaes TROF Supp 1119913 Sce Ravid U nterhalter Fyual Protecion and [ntempretatn ¢ Deteronce
| nder the Constitetion (19933 110G SALS 563

> Eeany The Queen n Rieht of Canada 1993y 103 DI R by 336 (FCA) at 3530

® The it also mcludes the somew hat obseure wrm' soctal angin  The Tenth Report of the Techncal Commiee
oni Fundamental Rights dunng the Transiion comments that [sfocal ongm s deemed o uncomipiss arh

class and status Thas assertion does ot begin 1o do justion o the complesities of apy of o coneepts

7¢I Tentls Repont of the Techreal Comnuties on Fundamental Righis 5 October 1993 Brnd s Aandioff 199611
SA 197 (CC) 1996 (6) BCLR 752 (CC) at para 43 Provdent of the Repubhic of Soweh Afraoa v Hugo 1997 b 54
L(CCY 19497 16} BCLR 708 {CC) at para 33

% See Kimburle Crenshawe Demargmalizing the Imersechion of Race and Sex A Black Femimst { ntigue
ol Antidsenminatton Docinne Femine Theory and Antmacst Poleics (1989 Lrnerun of Clicave Leenl
Forum 139
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(d) Non-listed grounds

The listing of certain grounds on which discrimination is clearly forbidden is said not to
derogate from the generality of the provision. Certain commentators have nevertheless
suggested that the prohibition is limited to the listed grounds and others which are analogous
to those specifically mentioned.! The ‘listed and analogous grounds’ approach has been
adopted in interpreting the meaning of discrimination in s 15(1) of the Canadian Charter.? It
has been argued that the grounds listed all invelve personal characteristics that are immutable
‘at least in the sense that they cannot be changed by the choice of the individual’.} This
reading of the section is too narrow. Religion, conscience and belief, for example, need to
be squeezed into the notion of immutability or even inherency. Culture, sexual orientation,
gender and even sex are not necessarily immutable. Rather than extending protection only
1o immutable human features, 1t should be recognized that certain choices are so important
to self-definition that these too should be protected.*

Even on the ‘listed and analogous grounds’ approach, then, the better reading s that the
listed grounds all pertain to elements which are constitutive of human identity.> On this view,
in order to be brought within the ambit of IC s B(2), any additional ground need not
necessanly be an immutable personal characteristic, but must be a valuable aspect of human
identity.

: See Cachalia et al Fundamenital Rights w the Now Constiieron 30,

= Antdrews (1989) 56 DLR ¢dith) 1 at 23, Turpm [1989] 1 SCR 1296 at 1332, ot Hogg Constirnonal Law of
Canade p 52-18, but sce the incisive coneism of ihis approach by L'Heureus Dubé i Egan v Canada (1995) 124
DLR (4th) 609, 29 CRR {2d) 79 at 109-12

Cachaha el al Fundanrental Rights tn the New Comvtisnnion. Hogg Constttational Law of Canada p 52-21

1 Cited with approval m Nartonal Coulttion for Gen and Levbian Equealiiv v Mouster of Justice 199941 5A 6
{CC), 1998 {12) BCLR 1517 (CC). 1998 (2) SACR 356 (CC) at para 21 n 25

* Cf Natonal Coaluron for Gav and Lesbuin Equobin v Munister of Home Affares 1999(3) SA 173 (Cran 156C-1,
1999 (%) BCLR 280 (C) a 292C

14-32B [Revision Servicr 5, 1999



LQUALITY

The common theme, of course, is that the grounds describe human attributes.' {1 additional
grounds must share this feature, corporations could be excluded as claimants of the right
under s 8(2).°

The problem with the argument that grounds additional to those specified are covered
only if they are analogous to the Histed grounds is that it disregards the force of the words
‘witheut dervogating trom the generalily of this provision. on one or more of the tollowing
grounds i particular’. The import of this non-derogation clause is surely that the listed
classifications do not limit the ambit of s 8(2) — they simply exemplify the most commonly
recognized forms of discrinination.® Hence the protection of s 8(2) can be extended to cover
distinctions which are neither named nor anatogous to those named.”

The Constitutional Court has confirmed that the prehibition of unfair discrumnation
» 8(2) extends to grounds other than those listed, but that the presumption of unfawrness
introduced by s 8(4) applies only to the specificd grounds.® In the analysis of s 8(2) thus
far articulated by the Constitutional Court there is no intimation that other grounds ol
discrimination must be analogous to those listed in order to fall within the ambe of the
prohibition. On the conteary, the court’s interpretation of what is meant by *unfair discrimina-
tion” indicates that the most important question to be asked of any form of discrimination is
whether it is unfair in that it undermines the fundamental hurnan dignity of the discriminated
eroup, or affects it adversely in some comparably serious way.”

Etienne Mureinik argues that the point of the bill of rights is to foster a culture of
Justification: one in wiich ‘every exercise of power is expected to be juslified; in which
the leadership given by government rests on the cogency of the case oflered in defence
of its decisions, not the fear inspired by the foice at its command’.” As we have seen,
the requirement of justification lies at the heart of the prohibition of “unfur discrimination’

! Wilson ¥ has sad of the developing jurtsprudence of « 15 that its purpose 15 the promonon ol hunran diguis
iM;‘Knmc‘\ v Umiversity of Guefph (1991) 76 DLR {(4th) 545 a1 608)

= This is discussed funher below, § 14.10{a)

The Canadian Supreme Court has desenbed the grouads listed sn < 15¢1) as the "'most common and probabiy
the most sociably destructive and histoncally practised bases of disenmmation” (Andieios (1983 56 DR ¢y |
18) Sec also Trarpen [1989] 1 SCR 1296 a0 1333, M Kinney 11991) 76 DR (hh) 345 a0 605

Judictal enforcemem ot comstitutiona) equality rights s commuonly justificd as o necessary corrective W poliical
processes wineh tml adeguatety 1o represent “diserete and insular minontees” (Unired Stases v Carolene Prodics
Company WH US 13458 SCLITE 928) at 153nd per Stene J). See Jobn Hart By Pemocracs and Dty 11982}
ch 6, Ruth Cother “Secuon 1. Contextuality and the Anb-drads antage Principle’ (1992142 Unoervty of Tovotio
£ 77 at 89, Andrews (1989 56 DLR (dthy | &t 32-% Thisapproachis cnticiacd in I aurence H 1nbe "The Pusisling
Persistence ol Process-based Constitutronal Theones™ (198D 89 Yale L2 1063 and Peter W Hooy "The Charier of
Righis and Anenican Theories of Interpretabon” {1987) 25 Osgoende Hall £ 87 See too above. Kentndge & Spits
Toterpretation” ch 11 which makes the argument that a theery of consntutienzl interpretanon based on substantive
values 3 w be preierred w interpretauan based on political provess theory: Sensitivaty Lo the South Afnican coptexd
requires us to Like o accaunt thar whereas the demise of apartherd has polioeally empowered the black magonty
it has feta egaes of eatreme secnal and cconome disadvantage: ol Frrprn [1UR9] 1 SCR 1296 a0 1332 3

Y Brmh v Kishoff NO 1996 (4 SA 197 (CCy au paras 41 and 43, Premvdoe v Van der Lande 1997 €0 SA 1012
Oy 1997 161 BCLR 759 (CCr ot pawa 28,

f Primsfeo Van der Linde 1997 131 SA IH20CC), 1997 (6) BCLR 7394CC) a1 para 33 See the monis e analysis
by L'Hevrcux-Duobé 1in her dissens in Egan v Canady 1995) 1231 DR i4th) 608, 29 CRR (2di 7 at 109 ]3I as o0
the conceplual 1Taws ol the analogous grounds approach, and the reasons Jor L ounng an analysis locused on
fundamental human dignity

7 Etenne Mureimik *A Brdge to Where? Inroducing the Interzm Bl of Righis” (E994) 100 SA TR 31 32
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in s 8(2). That exercise of justification requires a point of reference in terms of which
justification 1s meaningful. Justification is not simply a matter of demonstrating a rational
connection between means and ends — its quality depends on the substantive value it
embodies. Section 8(2). read in the context of the section, the Chapter and the Constitution
as a whole. upholds the principle of fundamental human dignity.! It sceks (o destroy
entrenched pattermns of inequality — patterns which typically, but not exclusively. take shape
around the listed characteristics. For as surely as the Constitution is a bridge from a culture
of authority to a cubure of justification. it is a bridge from a society of oppression and
degradation to a community of equals, in which "all human beings will be accorded equal
dignity and respect regardless of their membership of particular groups'.

The Constitutional Court has been called upon to decide several cases in which the
grounds of discrimination identified were not ones listed in s 8(2)." In Harksen v Lane NO
& athers the court held:

“There will be discnmination based on an unspecified ground if it is based on aurebutes or

characteristics which have the potential o impair the fundamental dignity of persons as human

beings. or to affect them adversely in a comparably serions manner ™.

This is an objective enquiry. The majonty of the court found that the differentiation arising
out of s 21 of the Insolvency Act did have the potential to demean persons in their inherent
humanity and dignity. O’Regan J, who dissented in the case, but not on this point, went a bit
further and held that the ground of discrimination was *marital status’, which is not specified
ins 827

In Larbi Odam & others v The Member of the Executive Council for Education & others
the Constitutional Court held that discrimination on the grounds of citizenship had been
established. The count had regard (o the fact that non-citizens are a minority with little
political tnfluence, and that citizenship is a personal attribute over which one has relatively
litle controb.®

! Compare Colker *Secteon 1, Contextuahiy and the Anti-disadvamtage Principle 11992) 42 Universin of Toronto
L0 77 at 81-7 on the anti-disadvantage principle: Trihe American Constttutionet! Low 151421 on the anti-
subuzanon prmeipde, Tribe™s fommuiation of the ao-sobugation principie, and its refevanee w0 South Africa. is
wutdined above. § 112 What son of conduct anrogniy 1o anfair diserimination may differ depending un the aliveed
basis of discrimination whether or not it {s listed inos 802)0 se 100 may the iype of consideratiens which justily a
limitatsm of the night. See Colker “Scetion 1. Contextuality and the Anti-disadvantage Princigle” 3045, and the
di.‘sg:ussiun abne, § RS

= President of the Repablic of Soweh Africa v Huge 1997 (D) SA 1 {CC), 1997 (6) BCLR 708 (CChan para 41,

! Pringloo v Yan der Linde 1997 123 SA 1012 (CCy 1997 (6 BCLR 7539 (CCY. Harksen v Lane NGO & others
1Y (1Y SA ANCCL 1997 011 BCLR 1489 (CCY: Larbi Ocam & ethers v The Member of the Execurnve Conncil
for Educ atren & others 1997 (12 BCLR 18635 {CO),

‘_1 Harksen v Lane NO & others 1998 01 5A 300 (CC), 1997 (31) BCLR 1439 (CCy at paras 46, 53 and 61,

 Hurksett v Lane NOF & others 1998 (13 SA 300 (CC), 1997 (1) BCLR 1489 (CC) at paras 87-92. *Marital
status” is specilicd inos Y3 ol the Tinal Constitution: see below s 14,145,

b penbi Odam & others v The Member of the Evecative Cotmeil for Fducation & others 1997 {123 BCLR 1653
(CCy al para 19,
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14.6 IC SECTION 8(3)}a)

“This section shall not preclude measures designed to achieve the adequate protection and
advancement of persons or groups or categories of persons disadvantaged by unfair discrimination,
in order to enable their full and equal enjoyment of all rights and freedoms.”’

The prohibition of unfair discrimination is not in itself sufficient for the achievement of
equality. IC s 8(3)(a) explicitly acknowledges that the achievement of equality wiil require
remedial measures which are geared to redressing both individual and group disadvantage
created by a history of oppression and apartheid.!

() Exception or interpretive guide?

An impontant question about IC s 8(3)(a)} is whether it is a guide to the interpretation of
IC s 8(1) and (2) or an exception to them.’ If we understand these subsections to entail a
commitment to substantive equality, then it seems that IC s 8(3)(a) simply makes explicil
the fact that substantive equality permits treatment which is differentiated according to the
needs of the recipient. As I have argued above, the Constitution is best understood as
subscribing to a substantive conception of equality.’ Hence the legality of measures designed

! Compare 5 15(2) of the Charter: *Subsection (1) does not preclude any law. program or activity thal has as s
object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged
because of race. national or ethnic origin, colour, religion, sex, age or mental or physical desability.” See also art 1(4)
of the Intemational Convention on the Elimination of Afl Forms of Racial Discrimination (1969) 660 UNTS 195;
art 4( 1) of the International Convention on the Elimination of Al Forms of Discnimination Aganst Women UNGA
Res 34180, GOAR 34th Sess, Supplement 46, p 193, 19 ILM 33, Annc F Bayefsky “The Principle of Equaltly or
NUP-Discﬂmination m Intemational Law' (1990) 11 Human Rights £J | a1 24-8

© Cf Sheppard Litigating the Relationship Between Equity and Equality 18-22 and the sources there ¢iled: Black
& Smith *The Equalily Rights’ in Beaudoin & Ratushny (eds} The Canadian Charter of Rights and Freedoms (1989)
556 at 596.

3 See above, §§ 14.1 and 14.2; ¢f City Council of Pretoria v Walker 1998 (2) SA 363 (CC). 1998 ¢3) BCLR 257
(CC) at para 46: “Section 8 is premised on a recognition that the ideal of equality will not he achieved if the
consequences of those inequalities and disparities caused by discriminatory laws and practices in the past are not
recognized and dealt with.”
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toundo inequality is implicit in the very notion of equal protection of the law.' On this reading
it was net strictly necessary 1o include IC s 8(3)(a), but it was included for the avoidance of
doubt. as a cautionary measure.” By stating in advance that measures designed to redress
inequality are permissible the clause is designed to obviate litigation on the question of
whether affirmative action is consonant with the promise in IC s 8(1) of equality before the
law and equal protection of the law as well as the prohibition of unfair discrimination in
IC s 8(2).

Understanding IC s 8(3)a) as a guide to the interpretation of IC s 8(2) accords with the
meaning attributed to the word ‘unfair” in IC s 8(2).° On this interpretation IC s 8(3)(a) lays
down the conditions on which positive discrimination is not unfair under the interim
Constitution. In many situations affirmative action policies will benefit some individuals and
groups and affect others adversely. The wording of IC s 8(2) facilitates the argument that a
person thus adversely alfected (let us call him the relatively privileged person) experiences
discrimination, but not unfair discrimination, provided that the policy meets the requirements
of IC s 8(3)(a). In other words, it is not the case that a relatively privileged person who is
harmed by affirmative action suffers unfair discrimination which is nevertheless permissibie
by virtue of IC s 8(3). Instead, IC s 8(2) is read together with IC s 8(3)a) where affirmative
measures are challenged under IC s 8(2). If the requirements of IC s 8(3){a) are met, then
the discrimination at issue is found not to be unfair because it is justified as a fair and rational
means of achieving the object of full equality.

The type of justification for discrimination supplied by IC s 8(3)(«) falls within the realm
of political morality. It is concerned with issues of fairness and rationality and not with
prudential considerations. Say that a law is passed whereby former Department of Education
and Training matriculants are given relatively more points for marks obtained in certain
courses for the purposes of university entrance than are Joint Matriculation Board students.
As a result of this policy, a young white man fails to get a place in the course of his choice.
He claims to have been a vietim of unfair discrimination under IC s 8(2). The state manages
to show that the measure which has harmed the claimant is designed to achieve the adequate
protection and advancement of those disadvantaged by unfair discrimination. The discrimina-
tion against the claimant will be found not to be unfair.* It is justified as a matter of faimess

I'Sec above, § 14.9t5).

? But sce Swart J's comments on this argument in Piebiic Servants’ Association of SA v Minister of Justice 1997
(3) BCLR 577 {T) a1 629-30: see also Nicholas Smith “Affirmative Action under the New Constitution’ (1995 2
SAJHR 84 a0 89,

¥ See above. § 14.5{a): and sec President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC), 1997 (6}
BCI.R 708 {CC} esp at paras 41, 43 and 112.

* In Motala & another v University of Natal 1995 (3) BCLR 374 (D) a young weman who had obuained excetlent
high school marks was denied admission 10 the medical faculty of the University of Natal. The University had
adopled an affiemalive aclion programme according 10 which procedures for selecting students for admission look
into account the extent of educational disadvantage to which students had been suhjecied. Accordingly. the selection
criteria applied to African swdents were different from thosc applied to Indian students. The coun accepted that
the indian community had becn significamly disadvantaged by aparihead, bl thal the educational disadvantage
suilered by African pupils had been decidedly worse. A selection sysiem which compensated for the discrepency
between the two was held 10 [ali within the terms of s 8(3)/a) and accordingly was feund 1o be consisient with
s &1 and (2).
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and not simply as a matter of prudence. In other words. it is justificd in relation 1o the purposes
underlying the value of equality itself — it is not considered Lo be a diminution of cquality
which must be justified with reference to competing considerattons.

It is submitted that s 8(3)a) should be read as a guide to the interpretation of s &(1) and
(2} rather than an exception to them. This reading makes sense of the inclusion of s 8¢3)(h1,
the restitution of land rights clause, immediately following s 8(3)a).! It is the interpretation
of s 8(3¥a) which is the most coherent in principle with the values underpinning the
commitment to equality of this Constitution.’

(b) Designed to achieve

While s 8(3)a) makes it clear that measures 1o redress and repair past discrimination are
permissible. it also defines the lawful ambit of such measures. As Murcintk points oul.
however, the subsection is not unambiguous. The word ‘designed’ could be taken to mean
‘intended’, with the result that the appropriateness of the methods used would not be
reviewable provided that they were intended to achieve equality for those disadvaniaged by
unfair discrimination. Muceinik argues, however, that the use of the word “designed” as
opposed to ‘aimed’ imports the requirement of a rational relationship between means and
ends. In other words, it 1s not sullicient that the prrpose of the measures in question is to
redress past discrimination — the means selected to effect that purpose must be reasenably
capable of doing so." The latter reading is preferable because it is more fikely 10 ensure that
affirmative action programmes are carefully constructed in ways which are best able 10
accomplish what they set out to achieve.”

While it is not sufficiesnr that the measure be intended 1o remedy existing inequalities, i
is necessary that its purpose is to remedy inequality, It is important (o note that s 8(3)a) does
not explicitly permit affirmative action policies designed 1o achicve workplace diversity or
commercial objectives. Hence the objective of redressing disadvantage is a prerequisite to
the validity of an affirmative action programme. This necd not. hawever, be the exclusive
goal of the programime. Provided that redressing inequality is the prime object of the
programme, and that the programme is constructed so as to reach this goal. additional
objectives, such as commercial effectiveness and diversity, are alse permissible.

! Sectson 216, considered further helow, 38 alse concerned with redressing nequahts creaed by unlbar
dt‘-:.‘]'ll'l'lllﬂi]llul‘l

= See Lawrence, Negal and Sofherg v he Stare 1997 (00 SA HT00CCL 1997 0100 BOT R P38 0CCy st para 29
1Chashatson P commenung on the similacly comsuucied s 260)

 Murcinik “A Bridge wy Where * Introducing the Imenm Bill of Rights” (19894 10 SASHRE 2 an 47 8, and wee
Publtc Servanis” Assoctanien of SA v Miuister of Justice Y997 031 BCLR 577 (T an 639

1 See the comments of Chaskalsen P on Mureinik™s arguioent in Law renc e, Negal and Setherey The Staie 1997
- SA 1176 (CC, 1997 ¢10) BCLR 1348 (CCy an para 38— and see para 46 where the Coun aBuded s 8,
but refratned fram commenting on the proper interpretation (o be gnven to that seebon See the diseussion of fhis
puint in the Eleventh Report of the Technical Commitiee on Fundamental Rights (11 November [993)
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{c) Adeqguate protection and advancement

The words “the adequtare protection and advancement’ indicate that the end envisaged as
well as the means employed is reviewable; that the measures adopted are not permitted to
go beyond what is adequate. Naturally. what is counsidered to be adequate is open to
interpretation.'

(d) Disadvantaged by unfair discrimination

The legitimate beneficiaries of affinmative action are those ‘disadvantaged by unfair
discrimination’, that is those who are or have been disadvantaged by measures which nnpair
their fundamental human dignity or adversely affect them in a comparably serious way.*

The possibility exists thai the words ‘disadvantaged by unfair discrimination’ could be
very restrictively interpreted. For example, they could be taken to mean that the beneficiaries
of an affirmative action policy must themselves have been subject to discrimination on the
part of the body whose affiomative action policy is under scrutiny. If this is the case. a bedy
defending its affirmative action policy will have to show that it has in the past perpetrated
unfair discrimination, whether direct or indirect, against the individuais or groups who are
now the beneficiaries of the policy.*

Hence respondents needing to justify an affirmative action policy wouid be required to
tead evidence of their own past ‘sins of discrimination’.’ Apart from being counterproduc-
tive, such an interpretation is inconsistent with the substantive conception of equality
embraced by the Constitution. It is born of a perception that inequality is an aberration which
results from isolated instances of discrimination. On this approach, if there is no evidence
that some person or institution has ‘perpetrated” discrimination, then there is no discrimina-
tion. This view, which critics have dubbed the "perpetrator perspective’ on discrimination,
is fundamentally at odds with the conception of equality espoused by the Constitution. There
is no room in the perpetrator perspective for the acknowledgement that discrimination may
be unintentional, indirect or systemic. The interim Constitution, however, appreciases
the systemic and self-perpetuating nature of discrimination and the need to redress such
discrimination through positive measures.

It must therefore be adequate to show that the beneficiaries of the policy have been
disadvaniaged by general societal discrimination, whether direct or indirect.® The words

i Sce Public Servants’ Association of SA v Minister of Justice 1997 (5) BCLR 577 (Tyat 631H-T and 6HA-C.

= President of the Republic of South Africa v Huge 1997 (4) S3A | (CC). 1997 (6) BCLR 708 (CC) at para 41:
Prinstoo v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 759 (CC) at paras 31 and 13; of above. § 14.5(u).

A See. for example. the opiniens of Powell |, Burger C! and Rehnquist 1 in Wygant v Juckson Board of Education
476 US 267. 106 SCu 1842 (1986).

? Kathileen M Sullivan "The Supreme Court. 1986 Term — Comments: Sins of Discomination: Last Term's
Affimative Action Cases™ (1986} 100 Harvard LR 78,

* See Freeman ‘Legitimizing Racial Discrimination Through Anttdiscrimination Law’™ 1052-7; Tribe American
Constitutional Law 15314-15 and 1536-8.

6 See Woganr v fackson Board of Educarion 476 US 267, 106 SCt 1842 (1986) at 291 (O’Connor. Marshall.
Brennan, Blackmun and Stevens 11 all concurred in this aspect of the decision): Jordison v Transportation Agency.
Santa Clare Counry. Cefifornin 480 US 616 a1 652, 107 SCu 1442 (1987).
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‘disadvantaged by unfair discrimination® make it clear that there is no need to prove present
unfair discrimination against the beneficiaries of the policy. Past unfair discrimination, the
effects of which are felt in the present, is sufficient.! Even this requirement should not be
construed unduly narrowly. ‘Measures designed to achieve the adequate protection and
advancement of persons or groups or categories of persons disadvantaged by unfair dis-
crimination’ are net merely compensatory in their object. Hence it is not necessary that each
individual benefited by such measures is shown to have been disadvantaged by unfair
discrimination and therefore entitled to compensation. Indeed, the words ‘persons or groups
or categories of persons’ indicate that the measures may be designed to protect and advance
groups as well as individuals. The goal of these measures is to give their beneficiaries access
to ‘full and equal enjoyment of all nghts and freedoms’. The subsection, then. is forward-
looking and not simply backward-looking. In this it is consistent with the rationale under-
lying affirmauve action, as ideniified by the Canadian Supreme Court in Action Travail des
Femmes v Canadian National Railway Company:”
*An employment equity programme . . . is designed to break a continumg cycle of systemic
discrimination. The goal is not 1o compensate past victims or even to provide new opportunities
for specific individuals who have been unfairly refused jobs or promotion in the past, although
some such individuals may be beneficiaries of an employment equity scheme. Rather, an employ-
ment equity programme is an attemnpt 10 ensure that future applicants and workers from the affected
group will not face the same insidious barriers that blocked their forebears.”
As noted above, while IC s 8(3)(a) makes it clear that affirmative action is permissible under
s 8, it also lays down the limits of such measures.’ These limitations on the scope of
affirmative action policies should be interpreted in a way which is sensitive te the social,
economic and political context of disadvantage, and is true to the constitutional commitment
to substantive equality.

147 IC SECTION 8(3)(b)

‘Every person or community dispossessed of rights in land before the commencement of this
Constitution under any law which would have been inconsistent with subsection {2) had that
subsection been in operation at the time of the dispossession, shall be entitled 1o claim restitution
of such rights subject 1o and in accordance with section 121, 122 and 123."

IC s 8(3)b} gives effect to the constitutional commitment, articelated in the Preamble and
the Postscript, to redress the injustices of the past. The right to restitution created by the
section is discussed elsewhere in this volume.’

Y In Motata & another v University of Natal 1995 (3) BCLR 374 (D) a1 383C-F the coun took 1ot account the
different degrees of educanonal disadvantage suffered by Indians and Afncans under apartheid

“[1987] 1 SCR 1114, 40 DLR (4th} 193 at 213. A1 213-14 the court usctully sums up the three ways i which
employment equity programmes are designed to work. For an overview of the approach taken w atfirmativ e action
10 a number of countries, including Auvstralia, India, Malaysia and Namibia. see Sowth Afrrcan Lavw Commnaion
Pn_‘yea 58 on Group and Humon Righrs (1991} a1 287-304.

CF Eleventh Report of the Techawal Commuttee on Fundamenial Righes (11 November 1993)
1 5ee Sheppard Ligating the Relationschip Bem een Equire and Eguarling 224
% See below, Eiscnberg ‘Land’ § 40.2.
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[4.8 IC SECTION 8(4)

*Prima facie proof of discrimination on any of the grounds specified in subsection {2} shall be
presumed to be sufficient proof of unfair discrimination as contemplated in that subsection, until
the contrary is established.”
This clause establishes a rebuttable presumption that discrimination on any of the grounds
listed in IC s 8(2) constitutes unfair discrimination.'

The primary function of IC s 8(4) is to make it clear that the respondent is required to
justify any form of discrimination on any of the listed grounds.? [t is notoriously difficult for
claimants to establish both that there is prima facie discrimination and that the discrimination
is unjustified. By casting the burden of justification on the respondent the subsection makes
it easier for claimants to establish unfair discnmination — provided that the discrimination
impugned is on the basis of a listed ground.?

IC s 8(4) refers only to the grounds specified in IC s 8(2). The IC s 8(4) presumption
operates only to facilitate preof of unfair discrimination on the grounds which are actually
named in IC s 8(2). While IC s 8(2) leaves space for claims of unfair discrimination on other
grounds, a claimant relying on an unlisted classification gets no help from IC s 8(4). S/he is
therefore required to prove that she is adversely affected by the particular distinction and
that the distinction is unfair.*

149 1IC SECTION 8 AND THE LIMITATION CLAUSE
{a) Relationship between IC s 8 and IC s 33(1)

The respondent may be able to show, under IC s 8(1), that there has been no dental of equality
because the distinction under review is not irrational or arbitrary. It may be able to show,
under 1C s 8(2), that the impugned discrimination is not unfair. If the respondent is unable
to make either showing, and a prima facie infringement is found, the respondent has a second
chance to save the measure in question under IC s 33(1).% In order to do so the respondent
must prove that although the distinction is apparently arbitrary or irrational, or, although the
discrimination is unfair, it is reasonable and justifiable in an open and democratic society
based on freedom and equality and dees not negate the essential content of the right to
equality. The paradox inherent in the notion of justifying irrationality or unfaimess is
apparent. It is difficult to think of situations in which an arbitrary distinction or an example

[continned on page 14—43]

1 Cf Sixth Repon of the Technical Commintee on Fundamental Rights (15 July 1993).

~ See. lor example, Mankane v Lacrskool Porgietersruy 1996 (33 SA 223 (T) a1 232-3 and 2358-C

* See below, § 14.9 for a discussion of questions of justification arising under the limitabion clause.

4 See Prinsloa v Van der Linde 1997 (3) SA 1012 (CC), 1997 (6) BCLR 759 (CC) at para 28.

3 Harksen v Lanc NO & others 1998 (1) SA 300 (CC) at para 54, 1997 {113 BCLR 1489 {CC) at para 53. li is
also clear from the majority, concurring and dissenting decisions in President of the Republic of South Africa v
Hugo 1997 (4} SA | (CCY, 1997 (6) BCLR 708 (CC) that the court accepts that measures which fall foul of s 8 may
be saved by s 33(1). See csp para 112 ((’Regan J. concurring). paras 94106 (Mokgoro 1, concurring in the order,
but not the reasoming of the majority). paras 77-8 (Kregler J. dissenting}.
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of unfair discrimination will be held to be justifiable in a democratic society based on
freedom and equality.' This suggests that measures which fall foul of IC s 8 will rarely be
saved under 1C s 33(1).

At this point we revisit the question of the division of justification between IC s 8 and
IC s 33(1). One way to understand the two fevels of justification is to say that each level is
occupied by different kinds of justification. The first stage, under IC s 8(1), is concerned with
deciding whether the conduct in question denies equality before the law or equal protection
of the law. Where IC s 8(2) is at issue the first stage considers whether the conduct under
review is a fonn of unfair discrimination. The inquiry here is geared to identifying dis-
crimination which is arbitrary or unfair because it finds no justification in the political
merality underpinning the night to equality iself. It is concerned with the substance and
content of equality of treatment or the freedom from discrimination,

The inquiry under IC s 33 considers whether incursions into treatiment as an equal or
freedom from discrimination are permissible because they serve a legitimate social purpose
in a way which is proportionate to the end which they seek to achieve.’ So, for example, a
measure which limits the availability of redundancy payments to those who have worked
full time for a minimum of two years may be found to constitute unfair indirect discrimination
against women under IC s 8(2). The measure is discriminatory if it operates as a barrier
against many more women than men. It is unfair if it cannot be justified in terms of the
particular vatues underlying IC s 8. It may nevertheless be justifiable under }C s 33(1)as a
permissible departure from the principle of equality — the state may demonstrate, for
example, that the system of redundancy pay is dependent on some sort of threshold, and that
this particular threshold impinges as little as possible on the principle of non-discrimination. *

At the centre of the notion of ‘unfair’ discrimination in IC s 8(2) is the holder of the right,
the position of that person in society, and the kind of harm suffered by that rights claimant.
In contrast, the limitation on rights imposed by IC s 33(1) is focused on the purposes, actions
and reasons of government, and not on the rights holder. The shift in perspective is critical.”?

IC ss 8 and 33(1) involve different kinds of justification of the impugned distinction. The
justification inquiry internal to IC s 8 assesses questions of fairness and rationality in relation
to the values underlying the right to equality itself. The justification inquiry under 1C s 33(1)
focuses on the issue of balancing the right to equality against other rights and against other
aspects of public policy,” such as the distribution of limited resources.

U'See § + Nruk 1996 (1) SA 1207 (CC). 1996 (1) BCLR 141 (CC) at para 25, where Dideort 1 found that the
miringement of the righi 10 equality (and the nght (o o faiv tnaly by 5 309 a) of the Commmagd Procedure Aci 31 of
1977 was unreasonable and unjustifiable in a society based on equality. Sce above, § 1-5.41d).

% See S v Nrudi 1996 (13 SA 1207 (CC), 1996 (1) BCLR (41 (CC) at paras 20-5: Brink v Kshoff 1996 (4 SA
197 (CC). 1996 (6) BCLR 752 (CC) a1 paras 46-50.

A C{ Preswdent of the Republic of South Africa v Huge 1997 (41 SA 1 (CC) 1997 16) BCLR 708 (CCy al para 77
{Knegier J).

1 Cf Prevident of the Republic of Soush Africa v Hugo 1997 () 5A | (CC), 1997 (6) BCLR 708 (CC) at para 112
(O’Regun J), para 77 (Kriegler J).

3 CES v Nrali 1996 (1) SA 1207 (CC), 1996 (1) BCLR 141 (CC) at paras 21-5: Brink v Kitshaff 1996 (4) SA 197
1CC). 1996 6y BCLR 752 (CC) a1 paras 46-50.
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The ditficulty posed by this question is demonstrated, although not fully explored, in
President of the Republic of Seuth Africa v Hugo.! The majority judgment did not need to
express a view on what sorts of factors are to be considered under the inquiry under IC 5 33¢1)
as opposed to the unfairness inquiry in IC s 8(2). Having found that the discrimination
effected by the Presidential Act was not unfair, it had no need to consider IC s 33(1).2
As considered above,’ the majority judgment and the separate concurring judgment of
O'Regan J indicate that the factors to be considered in assessing whether the discrimination
in questton is unfair are: the group which is disadvantaged by the measure, the nature of the
power in terms of which the discrimination is effected and the nature of the interests affected
by the discrimination, and the severity of the effect of the discrimination upon such interests.*
'Regan J pointed out that the reasons given by the agency responsible for the discrimination
wili be of only indirect relevance in evaluating the unfairness of the discrimination, but could
be central to an investigation as to whether the unfair discrimination is nevertheless justified
under IC s 33(1).°

It is unforlunate that the majority did not say more about the type of factors which would
feature in the IC s 33(1) analysis as opposed to the IC s 8 inquiry. It is respectfully submitted
that the court has accurately identified the factors to be analysed in the unfairness inquiry.
In applying the analysis to the facts of the case, however, the court arguably went beyond
the factors which it had itself identified and took into account facters which belong more
properly to the 1C s 33(1) inquiry. The majority referred, for example, to the fact that, because
male prisoners outnumber female prisoners almost fifty-fold, the release of fathers on the
same basis as mothers would have been politically impossible.® As Kriegler J puts it in his
criticism of this aspect of the majority judgment, IC s 33(1) ‘is concerned with questions of
justification, possibly notwithstanding unfairness’, whereas the inquiry under 1C s 8(4) (read
together with IC s 8(2)) ‘is concemed with fairness and nothing else’.’

Kriegler J found that the distinction drawn by the Presidential Act between mothers and
fathers of children under [2 infringed IC s 8(2). Kriegler J’s reasons for his conclusion that
the discrimination in question was unfair are carefully developed and set out in his dissenting
Judgment, Unfortunately, no similar explanation is provided for his finding that the infringe-
ment of IC s 8(2) was not justifiable in terms of IC s 33(1).

Like Kriegler I, Mokgoro I considered the discrimination effected by the measure to be
unfair.® She. however, concluded that the measure was justified vnder IC s 33(1} by factors
such as the political impossibility of releasing fathers on the same basis as mothers, the
administrative inconvenience of assessing individually whether each imprisoned parent of
children under 12 was the primary child care-giver, and the fact that although fathers
of children under 12 did not benefit as a group, they were stll entitled to apply for remission on
an individual basis.”

i 1997 (41 SA | {CCY, 19597 (6) BCLR 708 (CC). At para 30.
j Sce secuon 14.5{a) above 4 Al para 43 (Goldstone J) and para 112 {O"Rcgzan J).
At para 112, 5 AL para 46.

A paras 77-8. See slva Qv Councid of Pretoria v Walker 1998 (2) SA 363 (CC), 1998 (3) BCLR 257 (CC) at
para 34, whicl also confuses the cntena relevant to the fairness enguiey under 1C 5 8(2) and those which properiy
belong to the jusufication enquiry under 1C 5 3301).

At para 94, Y Al para 06.
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Equality falls inte the fowest order of protection supplicd by s 33 (F). This secns odd in
the light of the fact that cquatity is a value foundational to the entire Constitution. It is of
coursc arguable that the very fact that equality is placed in the lowest order of protection
under s 33(1) tends to show that it 13 not in fact as fundamental as | have argued. A more
likely explanation is that in the limitations clause, as in the equality clause ttself. the drafiers
were unclear about the meaning of equality. On the one hand. they embraced a substantive
conception of equality which encompasses measares to redress existing inequality within
the definition of equality. On the other hand, they were fearful ot judicial perceptions that
affirmative action legislation trenches upon the right to equality. Leoking over their shoulders
to American decisions limiting affirmative action programmes by strict scrutiny analysis.!
the drafters relegated the whole of s 8 to the lowest level of judicial scrutiny under s 33. In
Soulh Africa. however. space for at!nmatw action is expllcnlv preserved by s 8(3). The

TS R i T
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A complere aliermaiive to s 331 1)

Section 33(4) could function as an alternative limitation to s 33(1) where anti-discrimination
i~ concerned. Take the example of legislation proscribing raciatly insulting speech in public
fora. i1 such legislation is found 1o infringe freedom of expression as defined in s 15 of
Chapter 3. it may nevertheless be justificd under s 33(4) as a measure *designed to prohihit
unfawr discrimination by persons and bodics other than those bound in terms of s 7(1)". The
word “designed” here, as in s 8(3). would be read to require that the legislation is rationally
constiucted 1o achieve its object, The object, of course, is the prohibition of -unfair
discrimination”. Hence the meaning given to "unfair diserimination’ will be just as important
here as under s 834!

If » 33(4} is read as an alternative himitation clause for anti-discrimination legistation,
then, provided that such legisiation nieets the requirements of s 33(4), the legislation will be
Justificd and there will be no need to meet the additional requirements of s 33(1). Conversely,
if the legislation does not mcet the s 33(4) requirements, it cannot be justified at all, with the
resud( that the legislation will be found (o be unconstitutional.

() Asupplenent 1o s 3301}

It could conceivably be argued that s 33(4) simply supplements rather than replaces s 33(1).
On this argument measures “designed to prohibit unfair discrimination” which appeared o
mnfringe a Chapter 3 right would still need to meet the requirements of s 33(1). Conversely,
anti-discrinunation legislation which fell short of s 33(4). perhaps because it employed
means which were not rationally related to the end sought 1o be achieved, could still be saved
under s 33(1). On this reading s 33(4) supplements rather than replaces s 33(1) where
anti-discrinination legislation is under review.

The reading which says that antr-discrimination legislation must meet the requirements
ot both s 33(4) and s 33(1) 15 unsatisfactory. Such a reading does not make sense because it
seems to make it harder, rather than easier, for the respondent to justify the limitations which
anti-discrimination legislation may impose on other rights. There is no doubt that s 33(4)
provides a constitutional endorsement of anti-discrimination policies.” The subsection makes
it plain that the values of the bill of rights are served by measures which prohibit unfair
discrimination.

On the other hand. it does make sense (0 say that anti-discrirination legislation which
somehow fails to meet the requirements of s 33(4) could still be saved under s 33(1). Of
course there will be relatively few instances where anti-discrimination legislation wouid be
shown not 10 he adequately tailored to meet the end of prohibiting unfair discrimination and
yet be justitied under s 33(1). Nevertheless, other grounds of justification are not inconceiv-
able and there is no reason why such legislation should not be given the second chance
afforded by s 33(11

VSec abore, & 1 6

* Nate that s 3333 refers to “measures dest ened 1o prohibi unfair discrimimation” — hence itis possible to justify.
under « 33t4), an anb-discnmimation policy which is not "a law of general application’. This aspect, the purpose of
which was no doubt 16 give a freer reign to anmi-discnmination policies. would be frustrated if s 334} and s 33(1)
were read tw be cumulanye,
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On this reading the state need do no more than show that the measures which infringe the
right in question are ‘designed to prohibit unfair discrimination’. Having done so, it need not
in addition show that it meets Lhe strictures of s 33(1). If, however, it canmot show that the
measures in question are designed to prohibit unfair discriminatnion, then it can still fall back
on s 33(1) in the atternpt to justify those measures.

The last interpretation is preferable because it confers a special status on measures
prohibiting unfair discrimination.' This coheres with an interpretation which sees the
achievement of cquality as one of the primary objectives of the constitutional cnterprise.

14.10  SPECIFIC QUESTIONS
(a) The position of corporations

Section &(1) promises the right 10 equality o ‘every person’ and s 8(2) provides that "no
person’ shall suffer unfair discrimination.

Section 7(3) tells us that

‘Juristic persons shall be entitled to the nights contamed n this Chapier where, and o the extent

that, the naturc of the nghts permits.”

The question, then, is whether, and to what extent, a corporation can claim a nght to equality
and to non-discrimination.

Can a corporation claim that it has suffered "unfair discrimination” under s 8(2)” The
Constitutional Court has made it clear that the prohibition of unfair discrimination extends
to grounds other than those listed in s 8(2) but without the presumption of unfarmess which
s 8(4) antaches to the listed grounds.” In the analysis of s 8(2) thus far articutated by the
Constitutiona! Court there is no intimation that other grounds of discrimination must be
analogous to those listed in order to fall within the ambit of the prohibition.” The court’s
interpretation of what is meant by ‘unfair discrimination’ indicates that the most rmportant
question to be asked of any form of discrimination is whether it is unfair in that it undermines
the fundamental human dignity of the discriminated group or affects it adversely in some
comparably serious way.”*

Setf-evidently, the ‘fundamental human digaity’ of a corporation cannot be impaired.
Arguably, however, a corporation may be adversely affected in some comparably senous
way by discrimination. The Constitutional Court has deliberately left open the question
of what adverse effects arc comparably serious to an infringement of fundamental

i By virue of the (act thal sech measures are ot subect te the sipetures ol < 3% Crbat ondy 1o the reguirements,
of s A3

T Bendos Kindieft SO 1996100 SA 197 (COy at paras 31 and 33, Prondooy Y des Finede 1997 (U SA 1G240,
1947 {6) BCLR 759 (CC) at purs 28

P Crabove, § 14 5

Primdoo v Van der Lingde 1997 {31 SA 101 24CCy, 1997 t6) RCLR 759 ¢CChrat pura 3% See the inersine analy as

by L Heurews-Dubd Jon her dissent i Epdant v Canada 419950 124 DI R 4dth 609 29 CRR 24579 a0 1R 13 e
the conceplual Naws ot the analogous grosnds appraach. and the reasons lor fanvounng an anals sis locused on
Tundamental buman dignery
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human dignity.! It is submitted ihat corporations will rarely be found to suffer unfaiy
discrimination. but that the possibility of such a finding is not precluded.

[t. for cxample. a statute adversely atfected corporations with black members, individual
members would be able to clatm that they thereby suffer racial diserimination, If the measure
hits directly atthe corporation itself. the corporation shouid be able to claim racial discrimina-
tion under its own name. Affirmative action programmes may take the form of subsidies.
set-asides (or tender quotas) and contract compliance measures favouring corporations
owned by black people. It would be incongruous, then, if corporations could not claim unfar
diserimination in appropriate circumstances. It seems also 1o be unduly formalistic ‘o deny
10 a business proprietor a right that he or she enjoyed before incorporation”.”

The ends of substantive cquality are not necessarily served by excluding corporations as
legitimate claimants of {reedom from diserimination. The courts ought rather to adopt a more
subtle approach which looks at the merits of the claim itseli in the light of the values which
the equality clatse seeks w advance. Hence il seems that corporations are not precluded from
secking the protection of s 8(2), but will only find it in a limited range of circumstances.’

Under s 8(1) of the Constitution the right to equality before the law and to equal protection
of the law ts held by “every person’. In the United States the woird ‘person’, which appears
in the Fifth and Fourteenth Amendments, has been held to include a corporation.” Corpora-
lions, however. gencrally assert equality rights in challenging distinctions drawn by
cconomic regulation. Such distinctions attract the lowest level of judicial scrutiny under
United States equality jurisprudence. This means that they will be upheld provided that they
serve a legitimate purpose and are rationally related to achieving that purpose.®

In Canada the righes set out in § 15(1) of the Charter vest in ‘every individual® and are
thought to apply 1o natural persons only.” As we have seen, discrimination is a necessary
element of any claim under s 15(1)7 and the Supreme Court has adopted an interpretation of

! Pomrstoo v Vaa der Linde V997 (0 SA 10120CCy 1997 (6) BCLR 759 (CCh at para 33,

'j Hoga Constifitional Leaw of Canader p 34-4,

* See H 3 Erasiins Superior Couwrt Practice £ 19948 ay A2-9.

1 Covingren and Levingron Tiernpike Rodd Company v Sandford 1648 US 578,17 SCt 198 L TRYG): Smivtity Ame s
109 US 406, 18 SCUAS (RIS First National Banh v Befforts 435 US 765, 98 5Ct 1407 (1978),

3 Sec. for example. Dandridge v Witlisons 307 US 37190 5CC 1S3 019700, 2 case of dilferentiation on economic
srounds, See alvo Citv of Clebrne, Teaas v Cleburme Living Centre 473 US 432 a0 M6, 105 SCt 3239 (19830 Note
that the tradstional Tornwlation of minimal scrutiny is s6ll more defesential — the court is prepared 10 uphobd any
dilferentiation for which there is a concervable rational basis. Sce. for example, AMied Stoves of Ohio v Bewers 338
US 322 w0 330, 79 SC 437 (1959 Korcht v Board of River Port Piler Commissioners 330 US 532, 67 Sy
910 (19471 See also Tribe American Constitutional Low 1439—16: Colker “Scction 1. Contextvality and the
Ann-disadvantage Principle” 119927 42 Laversiy of Toronto LT 7T a0 103: Black & Sminh "The Equalivy Righs”
aF-11,

© 10 the course of drafuing s 13 the word “everyone’ was replaced by “every individual s order (o make st clear
that the right applied exclusis ely 10 natueal persons {Hogg Constitutionad Law of Canadea p 34-3),

7 Andrews (1989} 56 DLR by 1 an 23— T {19891 1 SCR 1296 an 1338 MoKinmey (1991 76 DLR 4
545 a0 60H-5; Black & Smith "The Eguality Rights” 396; Houg Consstiational Law of Canadu p 52-17
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discrimination which is inimical (o corporate claimants.' The structure of the South African
equality clause is different from Canada’s, however, and a claim of unfair discrimination
does not provide the only access to the s 8 equality rights. This means that even if s 8(2) is
restrictively mterpreted to exclude corporations from its protection, a corporation should, in
appropriate circumstances, be able to bring an action founded on an infringement of its rights
to equality before the law and equal protection of the law under s 8(1).2 The Constitunional
Court has acknowledged the importance of classification and differentiation in govermng
the affairs of the nation. *Mere differentiation’ of this sort infringes s 8(1) if it is irranonal,
arbitrary or partial, devoid of a legitimate governmental purpose.’ There can be litile doubt
that these are grounds upon which a corporation may attack the constitutional vahdity of
measures which affect it adversely. In judging such claums, however, the courts should be
astute to protect and affirm the core values of the nght 10 equality in the South African contexL.
They should be vigilant agamst allowing South African equality jurisprudence to become
the domain the rich and powerful.

() Equality and the state

it has been held in Canada, both in relation to questions of Crown privilege (with respect 1o
evidence) and in relation to Crown liability, that special rreatment of the Crown does noi
contravene s 15(1) of the Charter:

* ... [The Crown cannat be equated with an mdividual. The Crown represents the siate [
conslitntes the means by which the federal aspect our Canadian society functions It must represent
the miercsts of all members of Canadian society i court claims brought sgainst the Crown m neht
ol Canada. The mterests and obligattons of the Crown are vastly different from those of private
litigants makimng claims against the federal government.™

Significantly, however, the court refused to go further and to hold that the Crown can

never be compared with individuals under s 15(1) of the Charter in the context of any statute
governing the relationship of the subject and the Crown in civil proceedings:

L Anedrews 119891 56 DER (dth) 1 at 18 Sec also Turpen | 1989) 4 SCR 1296 01 1333 MKy 11990 7o DIR
(dth) 545 a1 605 and 608 Nevertheless, there are indhcations that the question 1s nol quite setiled In two cases
which corpurations have invehed « 15 the Supreme Court bas dened the Claom on other grounds tRudolf Wolft &
Co v Canadt [1990] 1 SCR 693 at 707, Dvi sdag Svtemy v Zraphen Brothers (19907 1 SCR 703 ot T, wee Hogg
Combituntonal Law of Canada p 3-8 Hoge suggests that the court’s falure squarely 1o address this issue may
idicale uncertainty as 10 w hether corporanons are able to clam equaliy nghis of not tHogg Comstautional Lav of
Cenerde p 33-4, see Black & Smith “The Equadity Rights” 605-11). Inany exentonis clear thar a corporation charged
with a crimunal oltence can attack the constitutsonal vabdity of the Jaw under wincdy it s charged esen ficcannet
direetly cluim the right epon which ol bases iss attack (8 Beg M rieg Mearr Lad (19850 18 DER edthy 321 w0 330
e also Hogg Comsintienal Law of Candada pp 56-9-14)

= See AR Enteviamment CC v Minester of Safens and Securing 1995 (1) SA 783 (kyat 790A |

! Prirstoo v Yan der Linde 1997 (3) 8A 1012 {CC), 1997 (6§ BCLR 759 (TC al paras 24 5

4 FPer Cory 1 (Supreme Court of Canaday i Rudidph Wolff & Co v Canada | 1990} | SCR 695, 6% 1D1LR idify 302
at W7, cited with approval by the Federal Court ol Appeat in Re Attermey Geperaf of Canada v Centeal Carrege
Co (1990) 71 DLE (3h) 253 at 266~7 (One of the reasons for concluding that special provisions relaiing 1o the
Crown hd not miringe < 131 was that the Croswn was tot an mdivadueat” ander < 130110 To similir eHect, see
Seervin Comtitentonad Law of Indier vol 1 470 para 9 62, and funher. 4704 paras 9 62 9 65
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"There couald conceivably be instances in which the Crown’s activities are indistinguishibie from
those of any other litigant engaged in a commercial activity, [t might be that in those circumstances
a5 1501 comparison would be just and appropriate . . .7
I the case before it the court was satisfied that the Crown was acting ‘clearly and exclusively
in its governmental capacity’.”

The distinction drawn by the court as to whether the Crown is acting in its governmental
capacity or in seme other capacity is significant. It shows that the question of whether the
state can be compared with other persons for the purposes of s 8(1) cannot be decided in the
abstract, but must be evaiuated in the kght of the context in which the right is claimed. This
shows that even where claims invelving the state itself ar¢ concerned the capacity in which
the stale is acting is important.®

It has been argued above that equality of arms in litigation is an aspect of equality before
the law.* Bt was suggested thal, because the state is such a powerful adversary, the concept
of equality of arms i a criminal trial requires that the accused be afforded special protec-
tions.” The European Court of Human Rights has held that the requircment of equality of
arms between civil litigants is equally applicable where one of the litigants is the staie. This
principle applies whether the state acls in its sovereign or its private capacity.®

In Zantsi v The Chairman of the Council of State & unother it was found that s 71 of the
Ciskei Defence Act 17 of 1986, which provided that civil actions against the Defence Force
or any member of it had to be instituted within six months of the cause of action arising,
infringed the right of all persons to equalily before the law.” The court rejecied the argument
that the time limit was reasonabie and justifiabie in the light of the administrative difficulties

i Rudodph Woll & Co v Coneda 11980 1 SCR 695, 69 DLR (4th) 392 w 397,

= Rudolph Wolft & Co v Canada [1990] | SCR 695, 69 DLR (4th) 392 @ 397, The distinction between the
governmental and trading capacites of the siate is rejected by Scervai as having lost its Teree now that the ambal
of “essential activities of the S1ate” is very much wider than it once was (Scervai Constitutional Law of India vol 1
470 para B.67),

* Similar critena would apply where the body concerned is not the state itself, but is a public corporation. CT Pie
Spoarhond & another v Sointh African Raifways 1946 AD 999 per Schreiner JA. The court held that the Crown
could net see one of its subjects Tor defamation ¢ 1011-12): 1t is ro doubl convenient Tor certain purposes 10 (reatl
the Crewn as a corporation or artificial person. But it is obviously a very different kind of person from the rest of
the persons, natural and artificial. thar make up the community. In many respects its telatonship to those other
persons is umgue and there i po reasen in comnien sense or logic Tor concluding that wherever a subjeet would
hase a right of actien there the Crown mest have ene o, On the question of special treaiment of the state and it
agemts, se¢ generally Hogy Comsrinational Law of Cunadad 10.7-10.17 Hogg Liabilite of the Cronvn 2 ed 1989)
Wide Admimstrative Law T ed 01994y 26, 336,163, 796-856: Basier Adminsirative Law {1983 621-26.

:1 Above. § 14.43¢d).

* This is an cxanple of substantive equadity.

6 Feldbrugge v The Netherlands {1986) 8 EHRR 423 w0 431 para 260 Romig v Federal Repubfic of Germeany
11974y 2 EHRR 170 at 193 para 4.

1994 163 BCLE 136.(Ck) at 167-70 A similar (imding by Heath Jin respeet of the equivalent provision of the
Crshei Police Act 32 of 1982 (Qokose v Chaerman, Ciker Cannett of Stere, & others 1994 (2) 5A 198 (Ck)) was
overumed on appeal by the Cisker Appellate Division in The Chainnon of the Councit of State v Qokiose {1994) 2
BCLR 1 (CkAY The guestion of (he constitutionabity of s 3201 of the Police Act 7 of 1958 was reterred 10 the
Constitutional Coart (n Hens v Minisier van Wet en Orde 1995 (12) BCLR 1693 (Cyan 1 700A-1T0LA. The prosision
miposes i six-month liovit upon claims arisiog from acts in purswanee of the satite,
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faced by departments of state in dealing with such claims. The court considered that similar
difficulties were faced by companies and other corporations, who enjoyed no similar protec-
tion, If anything, said the court. in the light of the general level of education and experience
of individual citizens in such matters, it is they whe should be afforded spectal protection.

In Mwellie v Ministrv of Works, Transport and Commumnication' the Namibian High Court
upheld a provision of the Public Service Act 2 of 1980 imposing a 12-month limitation period
on claims arising from acts and omissions uvnder that Act. In considering whether the
provision infringed article 10, the equality clause of the Namibian Constitution, the court
undertook a useful survey on international and comparative equality jurisprudence.” In
particular, the coust reviewed the approach of courts in other countries to the question of
whether it is permissible to impose different limitation periods 1n respect of difterent Kinds
of legal claims.’ The court concluded that this does not per se infringe the right to equality,
provided that the classification in guestion is reasonable and rationally connected 10 a
legitimate object on an assessinent of the evidence, the provision in question was reasonable
and ravionally connected to a legitimate objective.

c) Transitional arrangements

Section 229 of the Constitution provides that. subject to the Constitution, all laws in force
in any part of the national territory are to remain in force until they are repealed or amended
by a competent authority. It was held in S v Malwanyane that the laws of each of the
geographic areas falling within the Republic are therefore required to comply with she
Constitution.* As a result, consistency and parity of laws within the boundaries of each
different geographical area are required. Such consistency and parity are not, however,
required between the laws of the different geographical areas. Such a requirement would
defeat the object of s 229, which is 1o allow the different legal orders to co-exist until the
process of rationalization of laws is complete. It would also ‘inappropriately expose a substantial
part if not the entire body of our statutory law to challenges under s 8 of the Constitution’ .
Hence mere disparities behween the laws of different regions resulting from the provisions of s
229 do not, without more, infringe the s 8 requirement of equal protection of the law."

{d) Provincial laws

Under the interim Constitution the nine provinces of South Africa have the power 10 make
law within certain spheres of competence designated in Schedule 6 to the Constitution.’
Clearly the scheme of government contemplated by the Constitution is one where, within
certain designated spheres, laws can differ from province to province.? Hence it cannot be

' 1995 19) BCLR 1118 (Nm). 2 At 1125A-1135HO

P AULI2H-11331

1995 (3) SA 391 (CC). 1995 (6) BCLR 665 (CC) at para 32 iper Chashalson Py

5 $ v Makwanvane al para 32

6 See alse AK Entertennment CC v Mimister of Safens and Security £ others 1995 (1) SA 783 ) at 793 7958,
10 winch passage Chaskalson P referred weth approval in § v Makwanyane a1 para 32

¢ See s 126 as amended by the Constitutson Amendment Act 2 of 1994: above, Kluaren "Federalivm™ ch 5

Cfs 1250
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ihe case that all such dilTerences are open to challenge under s 8. Even in the spheres of
national legistative and executtve competence there may in certain instances be a rational
basis for mativnal government to differentiate between provinces or areas.” Such differentia-
ton is not per se reviewable. On general principles it will infringe s 8 only if it is arbitrary,
irrational or unfair. and cannot be justified under s 33(1).

fe) Equality, customary law and freedom of religion

One of the intractable problems which arises in a heterogeneous society is that of reconciling
respect for cultural diversity with the commitment 10 uphold human rights. For example,
many religions assign pacticular social and rehgious roles to men and women. The elimina-
tion of such distinctions is regarded as inimical to the celigion itself. The need {or sensitivity
in considering such questions is acknowledged. U is nevertheless submilted that, in cases of
conflict. equality trumps religious freedom and culture.’

In Mutikane v Laerskool Porgietersrus black children were, over a penod of time, refused
adimission to the primary schoot.* Despite the respondents™ denials the court found that the
applicants had established a prima focie case of racial discrimination.” By virlue of the
presumplion of unfairmess in s 8{4) the respondents were then required to establish that
the discrimination was not unfair. This they soughl to do by claiming that the discrimination
was justiticed as an exercise of the rights of Afrikaner people to self-determination. and to the
cultural life of their choice interms of s 17,3 3 F and s 32¢ ¢} of the Constitution. This arguiment
was rejected by the court. In the first instance. the argument ignored the fact that the school
was in any event d dual-medium school and not exclusively Afrikaans. It alse ignored the
unambiguovs terms of s 32(¢). which confers a nght to establish, where pracucable,
educational institutions based on a common culture, language or religion. Accordingly, the
non-udimission of the applicants” children was held to constitute unfair discrimination.

In Miehmbu v Lersela the applicant had allegedly entered inlo a customary-law union with
a man who subsequently died intestate, leaving her with 2 miror child.® The respondent, the

w

' by wusly, provincial laws are subjeet o challenge if they themselves infringe Chapter 3 Rights (s 701). But
aproy meial law competently enacted cantwt be chatlengad simply because it differs Irom an equivadent Law in o
ditterent provinee: B S 65119900 2 SCR 254 w 288, 49 CRR 790 5 v Turpin [1989] | SCR 1296 a 1333: Hogy
Comstitettontad Lo of Canadet pp 5223, 32-37, amd 52-46.1439. See also Sonndprop 1239 #a "777 Cavine 'y
Minisier of Sufens and Seewring 1996 (93 BOLR 1177(Cyad 1183B-1.

Ry S 119901 2 SCR 254 at 289, 49 CRR 79,

Y n Kbl & anenfc ey Fhe Master & otherc 1995 (1) SA 201 at 270G-H the ¢ourt suggested that the principle
of gender eyuality could mean that *poly gamous (and potentially polygamous) marrages are as unicceptable (o
the mares of twe new Sowh Alrica as they were (o the old™ (ef Jamadd v Fomail 1983 (1 SA 1006 (A In
The Airenney-General v Pew 1999 06) BCLR | the Botswana Appeal Coun leld that, although sex was not speeified
as i lerdden ground of discrimination by « 15 of the Botsw ana Constitution, the Constitution did indeed prohibig
sen disermination. In reaching this conclusion the majority reected the argummem that ihe Constitution should be
interpreted in the fight of the traditional customs and culture of Bolswana seciety, which was patrilincal and
male-vriented. The majority considered that such traditions could et prevail over constitutional priwisions
probitting disceimnaion, This case, and the issues it rises. is considered at greater lengih betow. Currie
‘Inchizeneus Law ™ § 36,3 ).

11996 13) SA 223 (T,

Y The count tound, ar 3323 233A that i the Tacts tid now esablish diserimination on el grounds onty. there
was chear proot of discratunation on the basis ol sociab origin. culture and lainguage.

1997 (2) SA 936 (T,
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deceased’s father, claimed that the deceased’s estate devolved upon him by virtue of the
customary-law rule of succession, recognized by s 23 of the Black Administration Act 38 of
1927 (‘the Black Administration Act'} and the regulations thereunder, reg 2 in particular. The
principle underlying the law was that of male primogeniture. The applicant argued that the
rule of African custornary law which generally excludes African women and younger
children from intestate succession 1s unfairly discriminatory and hence infringes IC s 8(2).
She contended further that s 23 of the Black Administration Act and reg 2 are similarly
unconstituttonal in so far as they require application of the customary-law rule.

The court accepted that the rule discriminates against women and younger children. It
found, however, that, viewed in the social context in which it is applied, the rule is not unfairly
discriminatory. This was because the devolution of the deceased’s property on his male herr
carried with it an obligation to maintain and protect the customary law wife/wives and
children of the deceased. Given the constitutional imprimatur to customary faw,’ the court
rejected the submission that the rule necessarily infringed IC s 8.

The court accepted that the situation would be different were there no concomitant
customary-law duty of support. If, for cxample, the child were borm out of customary
wedlock, he would have nc claim on his natural father or his father’s family, whereas under
the Intestate Succession Act 81 of 1987 he could inherit from his father, Because it was
disputed whether the applicant had in fact concluded a valid customary union with the
deceased, the matter was referred to oral evidence on this question.

Both parties decided, however, not to adduce oral evidence. In consequence, when the
matter came before Mynhardt J, it was to be decided on the basis that the applicant and the
deceased were not married to each other and that their child was born out of wedlock. One
of the applicant’s contentions at this stage of the proceedings was that the customary rule of
succession which excludes all women from participation in intesiate succession is at odds
with the core value of equality in the interim Constitution. The rule ought therefore to be
developed with regard to the spirit, purport and object of the inteim Constitution, in
accordance with IC s 35(3), so as to allow female descendants to participate equally with
males in intestacy. The court declined to do so. It said that the rule could not be seen in
isolation but in the context of other relevant rules of the customary law of the family.
According to these rules, said the judge, the child’s inability to inherit did not flow from her
gender, but from the fact that, as an illegitimate child, she had no claims against her natural
father or his family, but fell into the guardianship of her mother’s guardian. Because the rule
at i1ssue between the parties affected the customary law of succession and the famuly, its
development or amendment was more appropriately handled by Parliament than the courts.’

Mthembu v Letsela illustrates the difficulties posed by the attempt to reconcile the
constitutional recognition of customary law with the principle of gender equality. In Jsmail
v Ismail the Appellate Division refused to enforce the claims of a woman married according
to Muslim rites for maintenance and deferred dowry from her husband.’ The claims derived
from their Muslim union, which, being potentially polygamous, was regarded as agamst

! Crss 31,3309 and 181(1)
- Mthembu v Letsela 1998 (2) SA 675 (T) at 684B-687C.
Y 1983 (1) SA HO06(A)
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public policy and not legally recognized. Hence the claims themselves were held to be
unenforceable. In Ryvland v Edros the court accepted the argument that the ratio of the Ismail
decision was inconsistent with the spirit, purport and objects of Chapter 3 of the Constitution,
to which the Court was enjoined by s 35(3) to have regard in the application and development
of the common law.' The principles of equality and accommodation of cultural diversity
were held to be fundamental to Chapter 3. It was inimicai to these principles for one group
in a heterogeneous society to impose its values upon another. Hence it was found that the
{smail decision no longer precluded the court from enforcing contractual claims deriving
from a union which was potentially, but not actually, polygamous.?

The courtemphasized that the same may not apply to a union which is in fact polygamous.
Doubtless the concern underlying this reservation is that a polygamous marriage could itself
be inimical to gender equality. The facts in Ryland v Edros allowed a decision conducive
both to gender equality and cultural accommodation. Where cultural accommodation leads
to the denial of equality, the question of the imposition of values by one group upon another
will be more starkly posed.

In Amed v Multilateral Motor Vehicle Accident Fund® the court agreed wholeheartedly
with Farlam J's conclusion in Ryfand v Edros® that the ratio in the Ismail’® decision was out of
kilter with the sptnt, purport and objects of the Constitution. Hence the contract engendered
between a man and a woman married by Islamic law is enforceable beiween the two of them.®
This, said the court in the Amod case, did not entail a finding that marmiage according to
Muslim rites was a lawful marriage or that it generated a legal duty to support the wife. In
the absence of such a duty, a third party could not be held liable for the loss of support caused
by the death of the husband.”

In Prior v Barrle & others the court declared unconstitutional certain provisions of the
Transkei Marriage Act 21 of 1978 which entrenched the marital power of the husband in
civil marriages and the commeon-law rule that, in the absence of an antenuptial contract
providing to the contrary, the husband acquires the marital power over his wife.? The marital
power was found to constitute a glaring example of inequality in the law, which discriminated
unfairly against women on the ground of gender. The rules entrenching it were found to
viclate both IC s 8(1) and s 8(2), the right to dignity enshrined in IC s 10, as well as the nghts
protected by IC ss 22, 26 and 28(1).

The court refused, however, to enter into the constitutionality of the entrenchment of the
marital power in customary-law marriages, since the applicant before the court was not
married by customary law. The applicant’s case, said the court, was based on the effect of
the disputed rules in a civil-law marriage, and she had not canvassed the intricacies and
complexities of the effect of the marital power in customary-law marriages. The court noted
that the eftect of IC s 31, dealing with the right of every person to participate in the cultural
life of his or her choice, would also have to be considered in regard to the marital power in
customary marriages.”

l 1997 (1) BCLR 77 (C).
* Rvfand v Edros 1997 (1) BCLR 77 (C) at 90E~Y2E. 94A-B.

11997 (12) BCLR 1716 (D) 4 1997(2) SA 690 (C), 1997 (1) BCLR 77(C)
1983 (1) SA 1006 (A) S AL I7T26C-E
T At 1726E-G % 1998 (8) BCLR 013 (Th), esp at 1019A—-1020E

9 Prior v Batrle & othery 1998 (8) BCLR 1013 iTk), esp at 1020E-1021G
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14.11 INTRODUCTION TO EQUALITY UNDER THE FINAL CONSTITUTION

Equality is a core value of the final Constitution (FC),’ just as it is a core value of the interim
Conslitution (IC).” The preamble to the final Constitution articulates the ideal of a democratic
and open society in which every citizen is equally protected by law. Explicitly recognizing
the injustices of the past, the final Constitution seeks to found a society based on democratic
values, social justice, and fundamental human rights.

The fundamental importance of equality is manifest too in FC Chapter 1, which sets out
its founding provisions. Section 1 states that the Republic of South Africa is one, sovereign,
democratic state which is founded, in the first instance, on ‘human dignity, the achievement
of equality and the advancement of human rights and freedoms’, as well as *non-racialism
and non-sexism’.’

Significantly, the very first provision of the final Constitution presents equality as a goal
to be achieved, It is clearly contemplated that measures to achieve equality are consistent
with the value of equality and not a departure from it. This is borne out by the structure and
formulation of the right to equality in FC Chapter 2.4 Like the interim Constitution, the final
Constitution embraces and promotes a substantive conception of equality.

The importance of equality in relation to the rights and duties of citizenship is clear from
the terms of FC s 3.

FC Chapter 2 contains the Bill of Rights. Section 7 proclaims the Bill of Rights, which
affirms the democratic values of ‘human dignity, equality and freedom’, to be the comerstone
of South African democracy.® Equality is the first substantive right set out in the Bill of
Rights, as it was in the interim Constitution. -

FC s 9(4) puts it beyond question that the prohibition of unfair discrimination binds not
only the state and its organs but applies to all persons. In this it differs from the other rights
contained in Chapter 2. FC s 8 provides that the question of whether these rights bind natural
and juristic persons other than the state and its organs is to be determined with reference to
the nature of the right and its correlative duty. No such enquiry is needed in regard to the
prohibition of discrimination, which is explicilly stated to extend to all persons. This
illustrates that the principle of non-discrimination is a fundamental premise of the social and
political order wrought by the final Constitution,

! The Constitution of the Republic of Sowh Africa. Act 08 of 1996 {"the finat Constitutivn®), which came into
elfgcl on 4 February 1997,

< See above, § 14.1.

% Section Ifa} and {k}. Section 74(1) lays down a special procedure for the amandment of < |

4 In particular 5 92). Sec below, § 1414,

3 That the final Constiunon is concemed with actual social equality and not sumply formal legal equaluy is
demonstrated too by the fact that social and economce rights such as education, envirenmentat nghts, housng,
health care, food, water and social security are inchuded in the Bill of Rights alongside the traditional civil and
political nghts such as freedom of assembly and freedem and security of the person. Note tuniher the terms ot s 25,
the nght 1o properly, i particular subsees (5), (6), ¢7) and (B). See also & 29. the nght ta education, espeaially
subsees (23 and (3}, Nele (00 that the final Constitution was required 1o comply with the Constitunional Posciples
set out in Schedule 4 o the imerim Consntnion. Constitutienal Panciples 1. 111 and ¥V make o clear that the
commitment to equality must have a crucial place in the final Coastituiion. Constilutional Principle V., m parucular,
articuiates a substantive conception of equality. lt explains that equality before the law “includes laws. programmes
of actvines that have as their object the amelioration of the conditions of the disadvantaged. including those
dhsadvantaged on grounds of race, colour or gender”.

6 Section F(1).
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The rights enshrined in FC Chapter 2 may be limited only in terms of law of general
application which is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom.! Any court. tribunal or forum interpreting the Bill of
Rights must promole the values of an open and democratic society based on human dignity,
equality and freedom.?

t4.12 THI STRUCTURE OF FC SECTION 9

In its essence and basic contours the night to equality set out in FC s 9 is very similar to that
setoutin IC s 8.

Like IC s 8, FC 5 9 devotes one subseciion to the right to equality before the law and to
the equal protection of the law, and another to the prohibition of unfair discrimination. The
significance of this separation is discussed above, § 14.3.

FC s 92) is the equivalent of IC s 8(3)a). It is argued above, §§ 14.3 and 14.6(a}, that
1C 5 8(3)(a) ts an elucidation and claboration of the right to equality and not an exception to
1. That this is true of FC s 9(2) 15 even clearer from the wording of the subsection and the
structure of the clause as a whole. This is discussed further below, § 14.14.

14.13 FC SkcTionN 9(1)

‘Everyone 1s equal before the law and has the right to equal protection and equal benefit of the
taw
In so far as FC s 9(1) guarantees equality before the law and equal protection of the law it
has the same effect as IC s 8(1). See the discussion above, § 14.4.

Unlike IC s 8(1}, however, FC s 9(1) refers also 1o the “equal benefit’ of the law. It is
argued above® that the fact that IC s 8(1) did not refer to the ‘equal benefit” of the law should
not translate into more parsimonious protection tnder that section. The Constitutionat Court
has been at pains Lo make it clear that the constitutional guarantee of equality is not to serve
as a weapon for attacking the numerous legislative provisions which achieve their objects
by differentiating between classes of persons. It therefore construed [C s 3(1) narrowly.“ This
limited the potential of 1C s 8(1) to wreak legislative and regulative havoc — and. arguably,
its capacity to afford the equal protection it promised.

In National Coalition for Gay and Lesbian Equality v Minister of Justice the Constitu-
tional Court considered an argument that, by virtue of the inclusion of the words ‘and equal
benelit’ i FC s %(1), which did not figure in 1C s 8(1), FC s 9(1) should be interpreted to
afford broader substantive protection than did IC s 8(1).> The court rejected this argument.

_!| Secuion 30{ 1)
= Secuon 1) The sprra. purport and objects of the Ball ol Raghts arc also to miorm the interpretation of
Lewislation and the deselopment of the comman taw and customary faw.
3 e
& 14 4
4 See the Constituiiona! Coun cases discussed above, § 14 dfd),

21994 (11 S A 6 ¢CC) 1998 (12) BCLR 1517 (CC). 1998 (2) SACR 556 (CC) al paras 5864
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It stated that the requirement of equal benefit of the law already formed part of the equality
Junsprudence developed under IC s 8, as illustrated by the case of President of the RSA v
Hugo.! The court held that IC s 8, ltke FC s 9, embodied a substantive and remedral
conception of equality which took into account the actual circumstances of the persons
affected by any particular measure and the need for remedial measures i order to achieve
actual, substantive equality. There was no need, therefore, to fashion a new understanding
of BC s 9(1).°

There is no question that the equality jurisprudence developed by the Constitutional Courn
in analysing s 8 as a whole does embrace a substantive, contextual approach to equality. Such
an approach has infused the analysis of IC s 8(2). The question remains, however, as 1o
whether the court’s conception of the role and function of IC s 8(1) in particular was not
unduly restrictive, with the result that aspects of equality analysis which could be more
comfortably accommodated under IC s 8(1)/FC s 9(1) are instead squeezed 1nto the unfair
discrimination enquiry, where they may not readily fit. For example, the selective enforce-
ment of claims against residents in the case of City Council of Pretoria v Walker would have
been more appropriately considered as a possible failure of equality before the law or the
equal protection of the law, rather than as an instance of indirect unfair racial discrimination. *
The same could be said of the increase in municipal rates in the case of Lotus River, Ourery,
Grassy Park Residents Association v South Peninsula Municipality.*

Such was not the case in National Cealition for Gay and Lesbian Equality v Minister of
Justice, where the count was dealing with a clear instance of direct unfair discrimination on
a listed ground.” 1t is perhaps unfortundte that the possibility of a broader interpretation of
FC s 9(1) was argued hefore and considered by the court in the Sodomy case where il was not
directly in issue and where there was no need 10 adopt a less restrictive approach to FC < 9(1).
A nicher and more nuanced approach to FC s 9(1) iay well be called for in future cases.

The Compensation for Occupational Injuries and Diseases Act” (‘the Compensation Act’)
creates a scheme whereby, in the case of accupational injuries and diseases, employees may
¢laim compensation from a fund established by statute to which employers are abliged to
contribute. The employee is entitled to compensation under the Act regardless of whether or
not the negligence of the employer or the employee brought about the injury or the disease.
The extent of compensation available is often less than the employee would obtain if # could
establish that the employer was liable 1n delict for his or her injury or disease. Section 35(1)
of the Compensation Act precludes the employee from pursuing a common-law claim for
damages. Hence the scheme of compensation established by the Compensation Act supplants
that which exists at common law.

' 1997 (4) SA [ (CC). 1997 (6) BCLR 708 (CC}. esp at paras 32 and 108

2 Nanenad Coahton for Gas and Lesbran Equatinn v Murnaer of Justece 199 (1 SA64CCY 1998 (121 BCTR
1517 (CC), 1998 (23 SACR 356 (CC)y at paras 60--4

3 1998 (2) SA 363 (CC), 1998 (1) BCLR 257 (CCy Cf the dissenting radgment of Sachs Fand see Saras Jagw anth
“What 15 Lthe Difterence ? Group Categonsanon in Pretorig O Councily Wafker” (1998) 15 SAJHR 200

1999 (1 SA 817 (C) al $25G-830G and in paeticular the comment of Davis ) at 8276 -H. 1999 .3 BCLR 440
(C) at H47D52B, esp at H49B-F

% 1999 (1) SA 6{CC), 1998 {12) BCLR {517 (CC, 1998 (2) SACR 556 (CC)

® Act 130 of 1993
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At issue in Jooste v Score Supermarket Trading (Pry) Lid was whether s 35(1) of the
Compensation Act infringes FC s 9.' The court held that it does not. It was contended vn
behalf of Ms Jooste, the injured employee, that s 35(1) was not an integral part of the scheme
of the Compensation Act. The provision was therefore to be viewed in isolation in consider-
ing whether it was rationally connected to a legitimate government purpose. This contention
was firmiy rejected by the court:

‘But that argument fundamentally misconceives the nature and purpose of rationality review and
artificially and somewhat forcibly attempts an analysis of the import of the impugned section
without reference to the Compensation Act as a whole. Itis clear that the only purpose of rationality
review is an inquiry into whether the differentiation is arbitrary or irrational, or manifests naked
preference and it is irrelevant to this inquiry whether the scheme chosen by the Legislature could
be improved in one respect or another. Whether an employee ought 1o have retained the common-
law right to claim damages, either over and above or as an alternative 10 the advantages conferred
by the Compensation Act, represents a highly debatable, controversial and complex matter of policy.
It involves as policy choice which the Legislature and not a court must make. The contention
represents an invitation to this Court 10 make a policy choice under the guise of rationality review;
an invitation which is firmly declined.”?

Van Rensburg v South African Post Office Ltd was an appeal against a finding at first
instance that s 7(1){a) of the Post Office Act® was not unconstitutional * The provision gives
the South African Post Office the exclusive power to cenduct a postal service, subject to
certain exempticns and exclusions. One of the appellant’s arguments was that such exclu-
sivity infringed its right to equality. The court below had assumed, without deciding, that the
exclusivity provision infringed FC s 9(1), but accepted that it was justified under FC s 36( .*
In Revision Service 3 it was submitied that, were the equality jurisprudence of the Consti-
tutional Court to be applied, s 7 of the Post Office Act would be found not to infringe the
right to equality. Such was the finding of the Full Bench of the Eastern Cape Provincial
Division on appeal. With careful reference to the equality jurisprudence of the Constitutional
Court, the court found that the exclusivity conferred on the Post Office by s 7 of the Post
Office Act was neither discriminatory nor unfair. The court accepted, moreover that there
was

*a reaschable and defensible connection between giving the Post Office an exclusive privilege at

the expense of operators like the appellant on the one hand, and the legitimate government purpose
of providing for a postal service to cater for the needs of the public as a whole on the other’.®

11999 12) SA 1 (CC). 1999 (2) BCLR 139 (CC)

2 Jaosie v Score Supermarket Tradmg (Pry) Ltd 1999 (2} SA 1 (CC), 1999 (2} BCLR 139 (CC) at para 17:
cf Prinsloo v Van der Linde 1997 (31 SA 1012 (CC) 1997 (6) BCLR 759 (CC) at para 23; Eust Zulu Motors (Piv)
Lid v Empangeni/Neweleoune Transitional Local Councyd 1998 {2) SA 61 (CC), 1998 (1) BCLR 1 (CC) at para 24,
These cases are discussed above § 1114,

¥ Act 44 of 1958,

41998 10y BCLR 1307 ¢E) (Full Bench),

3 Sewth Afrwan Post Offtce Lid v Yan Rensburg 1998 (F) SA 796 (E). 1997 {11) BCLR 1608 (E).

® Van Rensburg v South African Post Office Lid 1998 (10) BCLR 1307 (E) at 1319H-1320D. In reaching this
concluston the court referred w cases directly in point decided by the European Coun of Fustice — Paud Corbeat
{Case C-3201913 [ 19951 4 CMLR 621, discussed at 1998 (10) BCLR {307 (Ey 21 1318)-F — and the supenor count
ol 1the Province of Quebec (District of Montreal} — Société Canadienne des Postes v Postpar Ine and Pospar
Montreal Ine (Case No 500-05-00947-885. 9 September 1988), discussed at 1319F-1.
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In Gerber v Kommissie van Waarheid en Versoening' he applicant contended that the
amnesty committee of the Truth and Reconciliation Commission had, in its first hearing,
the Makgale and Diale case, set out and applied certain principles regarding the interpretation
and application of the Promotion of National Unity and Reconciliation Act.” The applicant
claimed that his case was the same as the Makgale and Diale case, but that the principles
there set out had been ignored in his case. The commitiee had thereby discriminated unfairly
against him and had denied him the equal protection and benefit of the law. The High Court
said that where the application of the Act required judgment and discretion, it was impossible
to lay down rigid rules. The relevant guidelines were set out in the Act, and these were to be
applied to the individual insiances before the committee. Were the applicant’s approach
correct, every applicant whose conviction was not set aside by the commuttee could coraplain
that his rights under FC s 9 had been infringed.’

14.14 FC SECTION 9(2)

‘Equality includes the fufl and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination may be taken.’

In the final Constitution the provision dealing with measures to redress the inequalities of
the past follows immediately upen the positive guarantee of equality in s % 1}. This, together
with the wording of s 9(2), puts it beyond question that positive measures 0 counteract
patterns of inequality persisting from the past into the present are integral to the conception
of equality embraced by the Constitution, and are not seen as an exception to the requirement
of equality before the law and equal protection of the Jaw. This is consistent with the
requirements of Constitutional Principle V contained in IC Scheduie 4.

The statement that ‘[e]quality includes the full and equal enjovment of all rights and
freedoms’ underlines the constitutional commitment to substantive and not merely formal
equality.* Section 9(2) makes explicit the fact that it is in order to achieve equality that it
permits remedial measures to be taken. It is clear from the reference to ‘the achievement of
equality’ that the final Constitution acknowledges that our society is still riven by the
inequalities of the past and that the ideal of equality is yet to be achieved.

Section X2} refers to ‘legislative and other measures’ designed to protect and advance
those disadvantaged by unfair discrimination, whereas IC s 8(3)a) refers simply to
‘measures’. No substantive change is effected by the addition of the word “legislative’. Tt
simply clarifies the range of measures which may be taken.

The use of the word ‘designed’ in s 9(2), like its use in IC s 8(3)a). imposes the
requirement that there be a rational relationship between the measures adopted and the end
sought to be achieved. That end is described in s 9(2) as the protection and advancement of
those disadvantaged by unfair discrimination. The qualification “adeqguate’ is omitted here.

L 1988 (2) SA 559 (T) 2 Act 3 of 1995
} Sec above, § 14.4(d}. 4 See above, § 122,
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Arguably, this removes a constraint on remedial measures which existed under IC s 8(3)(a).
It is submitted, however, that given the indeterminacy of the word *adequate’, the omission
is not matenial.

Another word omitted from s 9(2) of the final Constitution which was present in
IC s 8(3)(a) of the interim Conslitution is ‘groups’. It is submitted that the words ‘categories
of persons’ means that specific reference to groups was superfluous, and that the scope of
the provisions is not affected by the absence of the word.

The requirement that the beneficiaries of the measures described in s 9(2) be ‘disad-
vantaged by discrimination’ is important. It is discussed in detail above, § 14.4(d).

The president assented to the Employment Equity Act' on 19 October 1998. The Act
comes into effect on a date to be determined by the President by proclamation in the
Government Gazette.” The Employment Equity Act sets out a comprehensive set of meas-
ures, the objects of which include promoting the constitutional righit of equality, eliminating
unfair discrimination in employment, and ensuring the implementation of employment
equity to redress the effects of discrimination. It is likely that some of the more controversial
measures included in the Act, in particular those imposing duties upon employers with regard
to affirmative action, and certain of the enforcement provisions, will be the subject of
constitutional litigation. A eritical question will be the extent to which particular measures
comply with the requirements of FC s 9(2).

14.15 EC SECTION 9(3)

*The state may not unfairly discriminate directly or indirectly against anyone on one or more
grounds, ncluding race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience, belief, culture, language and barih.’

Section 9(3) is the equivalent of IC s 8(2), the components of which are fully discussed above,
§ 14.5.

fa) Unfair discrimination

See above, § 14.5(a).

In National Coalition for Gay and Lesbian Equality v Minister of Justice® the common-
law offence of sodomy, the offence of sodomy under s 20A of the Sexual Offences Act 1957,
the inclusion of the commeon-law offence of sodomy in Schedule 1 of the Criminal Procedure
Act 1997 and the inclusion of the common-law offence of sodomy in Schedule 1 of the
Security Officers Act 92 of 1987 were found to discriminate unfairly on the ground of sexual
onientation.!

In considering whether differentiation on the ground of sexual orientation was unfair
discrimination, the court applied the analysis of the question of unfaimess set out by

I Act 55 of 1998 2 Sectron 65(2)
1999 (17 SA 6 (CC), 1998 (123 BCL R 1517 (CC). 1998 (2) SACR 556 (CC).
4 Sec also above, § 14 Sjat and below, § 14 15(¢)
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Goldstone J in Harksen v Lane NO.' The court outlined the ways in which, apart from the
direct harm it inflicted, the criminal prohibition of sodomy reinforced the prejudice and
subordination to which gay men are subject.” The court then applied the Harksen analysis
as follows:

‘[26]...

(a) The disctimination is on a specified ground. Gay men are a permanent minority in society and
have suffered in the past from patterns of disadvantage. The impact is severe, affecting the
dignity, personhood and identity of gay men at a deep level. It occurs at many levels and in
many ways and is often difficult to eradicate.

(k) The nature of the power and its purpose is to criminatise privale conduct of consenting adulis
which causes no harm to anyone else. It has no other purpose than to criminalise conduct which
fails te conform with the moral or religious views of a section of society.

{c) The discrimination has, for the reasons already mentioned, gravely affecied the nghts and
interests of gay men and deeply impaired their fundamental dignity.

[27] The above analysis confirms that the discrimination is unfair. There is nothing which can be

placed in the other balance of the scale. The inevitable conclusion is that the discrimination in

guestion is unfair and therefore in breach of section 9 of the 1996 Constitution,”?

The Harksen approach to the unfairness enquiry under FC s 9(3) was also followed by
Davis J in Lotus River, Onery, Grassy Park Residents Association v Sowth Peninsula
Municipality.* The question in that case was whether the respondent had discriminated
unfairly against the applicants by raising property rates, tariffs and service charges. The court
concluded that the respondents had discriminated unfairly against the applicants, but that its
actions were justified under FC s 36(1).°

{6) Direct and indirect discrimination

See above, § 14.5(b).

f¢c)  The listed grounds

The list of grounds contained in s 9(3), like that set out in IC s 8(2) is comprehensive but not
complete, as is indicated by the word ‘including’.® The two lists are almost the same, but
new grounds have been added in s 9(3). These are pregnancy, marital status and birth. The
addition of pregnancy as a ground means that South African jurisprudence on discrimination
based on pregnancy need not traverse the tortuous debates in the courts of the United States,
Canada, England and the European Community as to whether and why such discrimination
is also sex or gender discrimination.’

! 1998 (1) SA30HCC)Y, 1997 {11) BCLR 1489 (CC) at para 5% Nanonal Coalition for Gay and Lesbian Equahin
v Mm:vreromeme 1999 (1) SA 6 (CC), 1998 (12} BCLR 1517 (CC), 1998 (2) SACR 556 {CC)at paras 19 and 26
© Natrenal Coalinon for Gay and Lesbuan Equality v Mintster of Jusnce 1999 (11 SA 6 (CC). 1998 (123 BCLR
1517 {CC), 1998 (2) SACR 536 (CC) at paras 19-27.
¥ Naronal Coalition Jor Gay and Lesbion Equality v Minister of Jusnce 1993 (1) SA 6 (CC), 1998 (123 BCLR
ISI}‘ {CC). 1998 (2) SACR 556 (CC) at paras 26-7.
]999 (2) SA B17(C) at 826D-827D and 8291-830G. 1999 (4) BCLR 440 {C}) at H8B-] and 45| D452R
See further below, § 14.18.
® See the discussion above. § 14.5(c;. 7 Discussed above. § 14.5¢h).
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The explicit prohibition of discrimination on the basis of mantal status is similarly
helpful.’ Discrimination based on marital status often accompanies sex or gender discrimina-
tion.” It often leads to discrimination on grounds of sexual orientation. particularly in the
absence of a legally recognized means of solemnizing homosexual relationships.

The prohibition of discnimination on grounds of marital status protects unwedded parents
from discrimination, while the prohibition of discrimination on grounds of birth protects the
children of unwedded parents from discrimination.*

Section 9(3). like IC s 8(2), makes it clear that discrimination which is based on a
combination of the listed grounds is prohibited, as is discrimination which may be based
partly on listed grounds and partly on others.

Sex/gender
In §».J the Supreme Court of Appeal abolished the cautionary ruie in respect of the evidence
of complainants in scxual assault cases.® The court found the rule to be underpinned by
long-standing but unfounded sexist assumptions about the propensity of women to lie about
being raped.’ In fact, said the court, empirical studies showed that women were no more
likely to lie or give unreliable cvidence than were men. Empirical studies also belied the
myth that the evidence of complainants in sexual assault cases was less reliable than that of
complainants in any other type of case. If anything, it was particularly difficult and painful
for a woman to bring a rape charge.® The court referred to the abolition of the cautionary rule
in sexual assault cases in comparable legal systems, including Namibia, England, New
Zealand and California. It concluded that the rule

*is based on an imraiional and out-dased perception. It unjustly stereotypes complainans in sexuat

assanlt cases (overwhelmingly women) as puarticularly unreliable. In our system of taw, the burden

is on the state to prove the favlt of an accused beyond reasonable doubt — no more and no less,

The evidence in a particular cuse may call for 3 cautionary approach, but (hat is a far cry from the

application of a general cautionary rule.'"

The court reached this conclusion without reference to the Constitution. There can be no
doubt, however, that the abolition of the cautionary rule in sexual assault cases accords with
the requirements of FC s 9 and with the spirit, purport and object of the Bill of Rights.

! Cl Miron v Trudef (1993) 124 DLR (3thy 093, 29 CRR (2d} | 89 at 235-7; ¢t Harksen v Lane N & othery
1998 (1) S5A 300 (CC) at paras 93112, 1997 (11) BCLR 1489 (CC) al paras 92-111.

iCl'Hark,\c'ri viiane NO & orher« 1998 (1) SA J0(CCYat paras 95-6. 1997111} BCLR [483(CCrat paras 94-5

Ci Egen v Canaer (1995) 124 DER (4th) 609, 29 CRR {2d) 79

'f See Fraver v Cinldien™s Conrs, Pretovie Novel 1997 (21 SA 261 (CCy, 1997 (2) BCLE 153..(COy

? Sec above. § 14.5¢¢).

5 908 (2) SA9E4ISCA)Y 1998 (1) BCLR 323 (SCA), 1998 {1) SACR 470 (SCA .

7 AL1007E-H (SA}

* A1 10DBA-G (SA).

¥ A1 1009F (SAL
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Sexual ortentation .

In Narional Coalition for Gay and Lesbian Equality v Minister of Justice' the common-law
offence of sodomy, the offence of contravention of s 20A of the Scxual Offences Act,” the
inclusion of (he common-law offence of sodomy in Schedule 1 of the Cniminal Procedure
Act® and the inclusion of the common-taw offence of sodomy in Schedule 1 of the Security
Officers Act! were declared to be unconstitutional. Each of these laws was found to
discriminate unfairly against gay men on the ground of thewr sexual oneniation.’

In National Coalition for Gay and Lesbian Equality & others v Minister of Home Affawrs
& others a Full Bench of the Cape Provincial Division of the High Court declared s 25(5)
of the Aliens Control Act® to be 1nconsistent wath the Consuitution.” The provision allows
spouses of citizens and permanent residents of South Africa w apply for immigration permits
from within South Africa. All other persons, including long-term partners of the same or the
opposite sex, are required to apply for such perrmuts from outside South Afnea. The court
found that the word ‘spouse” as used in the Atiens Control Act applies only to persons who
are married by law or a recogmzed customary union.* The court pointed out that this
provision imposed a particular hardship on same-sex couples who, unlike partner of opposite
sexes, are not permitted by law to marry.” The court found that s 25(5) of the Aliens Controi
Act thereby prefers certain forms of life partnership over others. The provision therefore
discriminates on the grounds ol sexuoal discrimination 1 a way which 1s both unfair and
unjustifiable. '

The applicant ia Langemaar v Mimster of Safery and Securiry & others was a member of
the South African Police Services (SAPS)."! She applied to register the woman with whom
she had co-habited for some eight years as her dependant in terms of the SAPS medical ad
scheme. She was unable to do so because the SAPS regulations which set up the medical
atd scheme and the rules of the scheme limited the definition of dependant to legal spouses,
widows/widowers and dependent children. The court held that the definition excluded a large
number of de facto dependants of members of the scheme, and that this was discriminatory.

_1’ 1999 (1} SA 6 (CCy 1998 (12) BCLR 1517 (CC), 1998 (2) SACR 556 (CCy
“Act 23 o 1957 Section 20A of the Act cinunalized acts calculated o stunulae seveal passion or 1o gne
sexvual gratdicauon comnuited between men al "a party’
* A ST of 1977
* Act9z of 1987
s The case 15 discussed further above. § 14 5ta) and § 14 15¢a) See also Catie Albenyn & Beth Goldblat “The
Decoimnalisation of Gay Sexual (ffences National Coafriren for Geay and L shion Equaling y Mintster of Iosne e
(1998 14 SAJHR 46): Angele Pamans "How to Deenminalise Gay Sex Manionol Coaluren for Gay and Lesban
Egiterliry v Mrarier of s’ (1988 15 SAJHR 188, Richard Cameron Blake “The Frequent Irreles ance of U§
Judicial Decisions in South Afnca Nanonal Coalitvon for Gy and Lesbian Egualiny s Miniser of Tsice” 11998)
13 SAJHR 192
* Act 96 of 1991
71999 1) SA 173(C). 1999 (3) BCLR 280 (€'}
¥ Natonaf Couinton for Gay and Lesbian Egnality & others s Mo of Home Affarnsy & otfors 1999 (3115
{73Cyat 1831-184G, 1999 (3 BCL R 280 (C) a1 289[-2000
* National Coadton for Gay and Lesfnon Equalitn & others v Murier of Home Affairs & otfiers 1999 03) 54
173.(Cra 1B5G-H, 1999 (3) BCLR 280 (C) a0 290G-H
1 Nanonat Coalieron Jor Gan and Lesbuan Equahn & others s Mmister of Home Affairy & oghe ry 1999 03) S A
173(Cy at 186C-G, 1999 (3) BCLR 280 (Cy m 292C-0
' 198R (3) SA 312 (T). 1998 (4} BCLR 434 T).
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It declared the relevant regulation and the rule containing the definition to be unconstitutional
and invalid. The court commented that i was time for the law to afford equal respect and
protection to the unions of couples of the same sex as to the unions of couples of different
sexes.!

In Vv ¥, the High Court pointed out that, as a matter of law, it was wrong 1o describe
homosexuality as abnormal.” The court therefore declined to regard the fact that Mrs V was
in a lesbian relationship as abnormal, and made an order for the joint custody of the children.

FC s 37 sets out the requirements for a tawful state of emergency. It includes a table of
non-derogable rights which includes the prohibition of unfair discrimination on the grounds
of race, colour, ethnic or social origin, sex, religion and language. It is not clear why the
exigencies of a state of emergency would ever legitimately demand unfair discrimination on
any of the other listed grounds.® The Constitutional Court has confirmed, however, that the
distinctions drawn between rights in FC s 37 does not in itself mean that, outside of an
emergency, any such hierarchical distinction should be drawn between the rights in question.

The need for special steps to promote gender equality is recognized by the establishment
of a Commission for Gender Equality.!

14.16 FC SECTION 9(4)

*No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair
discrimination.’
Item 23(1) of FC Schedule 6 provides that the national legislation envisaged in s %(4) must
be enacted within three years of the date on which the final Constitution took effect. It has
been suggested that only when such legislation is enacted will individual persons, as opposed
to the state, be bound by s 9. There.is no warrant for such an interpretation. It is submitted
that the purpose of the legislation required by s 9(4) is to provide further detail on the
prohibition of discrimination that a Constitution can supply. i ts also necessary to develop
in detail the remedies and sanctions for breach of the prohibition. Even in the absence of
such legisiation, however, s 9(4) is operative. It extends the prohibition of discrimination by
the staie to all persons. Hence it is clear that s 9(4) operates between private parties and not
simply between the state and other persons.

FC s 8, which deals with the application of the Bill of Rights, states that the Bill of Rights
applies to all law, and binds the legislature, the executive, the judiciary and all organs of
state.’ Section 8(2) provides that a particular provision of the Bill of Rights

| AC3I6F-H (SA).

~ 1998 (4) SA 169 {C} at 189A-B and gencrally a1 188D-189B. Sce further below, Bronstein “Farmly Law’ § 34.9.

i CF Certification of the Amended Text of the Constitution of the RSA, 1996 1997 (215A97{CC). 1997 (1) BCLR
1 (CC) at paras 32-8.

4 Section 187, IC s 119 provided for the establishment of a Commission for Gender Equality. The Commission
was established by the Commission on Gender Equality Act 39 of 1996. Item 20 of FC Schedule 6 provides thal
the Commission for Gender Equality continues to function and commissioners continue to hold office subject to
an{ amendment or repeal of the Act and consistency with the final Constitution.

= Secnon B(1).
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*binds a natural or juristic person if, and to the extent that, it is applicable, taking into account the

nature of the right and the nature of any duty imposed by the right’.
This provision appears to contemplate that, in deciding whether any particalar right contained
in the Bill or Rights may be asserted against a person other than the state or one of its organs,
a court must carefully examine the character of the right in question and its correlative duty.
Such an inquiry is rendered unnecessary by s %(4), which makes it clear that the duty not to
discriminate is botne by all persons. As a result, the prohibition against discrimination
permeates every legal relationship. That the duty not to discriminate is singled out in this
way underlines the importance of the principle of non-discrimination in the final Constitution
and the legal dispensation which it brings into being.

14.17 FC SECTION %5)

‘Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair.”
Although the wording used is different, s 9(5) is the same in effect as IC s 8(4). It facilitates
proof of unfair discrimination in respect of the listed grounds. In National Coalition for Gay
and Lesbian Equality v Minister of Justice the court thus considered whether differentiation
on the ground of sexual orientation is unfair discrimination:

‘Being a ground listed in section 9{3} it is presumed, in terms of section 9(5), that the differentiation
constitutes unfair discrimination “unless it is established that the discrimination is fair™*. Although
nobady in this case contended that the discrimination was fair, the Court must still be satisfied. on

& consideration of all the circumstances, that faimess has not been established. !

While a person may rely on s 9(3) to autack discrimination on grounds other than those
listed in the section, s 9(5} offers no assistance in proving that such discrimination is unfair.
Section 9(5) also clarifies the fact that the equality clause draws a deliberate distincticn
between discrimination and unfair discrimination.

14.18 SECTION 9 AND THE LIMITATION CLAUSE OF THE FINalL CONSTITUTION

The relationship between FC ss 9 and 36, the limitation clause, is the same as that between
IC ss 8 and 13, discussed above, § 14.9¢a). Unlike IC s 33(1), however. FC s 36(1) delails
five factors which, together will all other relevant factors, must be taken into account in
determining whether the limitation under scrutiny is ‘reasonable and justitiabie in ant open
and democratic society based on human dignity, equality and freedom’.

In National Coalition for Gay and Lesbian Equality v Minister of Justice the cour
considered whether there was a constitutional justification for the unfair discrimination
against gay males inherent in the criminal prohibition of sodomy.” It found that there was
not. In descrbing the nature of the test to be applied under FC s 36(1). the court stated that

: 1999 (1Y SA 6(CC), 1998 £12) BCLR 517 (CCy. 1998 {2 SACR 556 (CC) a para 1%
1999 (13 SA 64CC) 1998 (1) BOLR 1517 ¢CC) 1998 ¢ 23 SACR 556 (CCy at paras 13-57
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the process remained one of weighing up competing values and an assessment based on
proportionality requiring the balancing of different interests.'! The court expressed the view
that the listing in FC s 36(1) of the elements to be considered in this balancing process does
not materially alter the approach to questions of limitation espoused by the court in § v
Makwanyane.> Applying this analysis, the court found that there was no justification for the
limitation.® This approach was borne out by the approach adopted to the criminalization of
consensual homosexual activity in other open and democratic societies.”

In Lotus River, Otiery. Grassy Park Residents Assoctation v South Peninsula Municipality
the court found that the respondent had discriminated unfairly against the applicants by
raising property rates, tariffs and service charges. The court concluded, however, that the
respondent’s actions were justified under FC s 36(1).% Davis J emphasized that a court should
be extremely cautious betore finding a limitation of one of the three foundational nghts of
the Constitution to be justified.® Nevertheless, Davis J pointed out:

‘It is not for a Court to **second guess™ the fegislature, bt to assess whether a limitation of an
entrenched fght is justified in terms of the limitation formnula contained in s 36(1). On the evidence
placed before the Court, I am satisfied that the respondent has discharged the onus of justification
and has put up & plausible explanation as 1o the purpose of the rates increase. It did consider
alternatives to such an increase in order (0 adopt the least restriclive means to achieve its purpose.
In the circumstances, it has shown that it has a limited range of viable options and chose to increase
rutes only after careful consideration.™?

The court therefore found that the limitation was justified in the circumstances.”

14.19  SPECIFIC QUESTIONS UNDER THE FINAL CONSTITUTION
(a) Equality and the state

In Minister of Water Affairs v Swissborough Diamond Mines” the court found that the state
was not bound by the provisions of s 7 of the Foreign Courts Evidence Act.'’ By virtue of

: At para 33, aiting 8 v Makwanyare 1995 (3) SA 381 (CC). 1995 (6) BCLR 665 (CC) at para 104,
1995 {3) 5A 391 (CC). 1995 (6) BCLR 665 (CC) at para 104
} National Coafition for Guy and Lesbian Equality v Minister of Justice 1999 (1) SA G {CC). 1998112) BCLR
15170CC). 1998 12) SACR 556 (CC) at paras 35-7.
 Nutional Coafition Sor Gay and Leshion Equality v Minister of Juvtice 1999 (13 SA 6 {CC). 1998 ( 12y BCLR
1517 (CC)L 1998 (2) SACR 556 (CC) al paras 39-57.
3 1999 {2y SAB17 (C)ac B30H-333E, 1999 {1 BCLR 440 {Ch i 45284541
) otus River Ontery, Gressy Park Restdents Association v Sonth Pendnsidda Municipaline 1999 (2) SA817(O)
at $3A-C and 833B-C. 1999 i-h) BCLR 440 {C) at 452E-G and 454E-G. In National Coalition for Gav and
Leshian Egualiny & others v Minister of Home Affairs & others 1999 () SA 173 {C) at 1861~ 187A, 1999 (3) BCLR
2R0 (C) at 292H-J Davis J undeshned that the inquiry into whether a imitation of the right 10 eguality is
constitutionally justificd must pay due regand (o the foundational nature of the constitutional value of equality.
Lovies River Onery. Grassy Park Residents Association v Soath Peninsula Municipality 1999 12) SA 817.(C)
a 833A-KB, 1999 (4) BCLR 440 (Cy al 454C-E.
Lotuex River, Oniery., Grassy Park Residents Assoviation v South Perinsila Municipaline 1999 (2} SA 817 (C)
al §I3A-C, 1999 (4) BCLR 440 (C) al 454C G
? 1999 (2) SA 345 (T).
" Act 80 of 1962,
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the provision, a person in South Africa may be subpeenaed to appear in a competent court
of certain junsdictions included in the Second Schedule to the Act. The court held that s 7
of the Foreign Courts Evidence Act does not apply to the state. In reaching this conclusion
the court said that the purpose of the Act was to provide for the obtaiming of the evidence of
persons in South Africa by courts of law outside Scuth Afnica. In doing so, the Act always
used the word ‘witness’ together with the word “person’. The latter word did not ordinarily
include the state.! Moreover, non-comphiance with the provision is made an offence by s 7(3).
Since the state does not subject itself to criminal penalites, this was taken as an indication
that the state did not intend to bind itself by the provision. The consequence, if the state
were held to be bound by the provision, would be that the Republic of South Africa “would
subject itself to the authority of the courts of foreign States at the behest of subjects of that
foreign State or of the foreign State itself to hand over its official documentation’.’ With
regard to these considerations, the court concluded that the state was not bound by s 7 of the
Act?

The question of whether the provision, thus interpreted, was consistent with FC s Qappears
not to have been raised before the court and forms no part of the decision. It seems likely
that the considerations underlying the court’s decision would probably result in the same
conclusion if the equality jurisprudence of the Constitutional Court were applied. Neverthe-
less, certaint premises upon which the decision was based raise questions which impact upon
the issue of ‘equality of arms’ in litigation, and hence the question of equality before the law.®
These questions will require more careful scrutiny in the future,

See further above, § 14.10(h).

(b) Equality, customary law and freedom of religion

In National Coalition for Gay and Lesbian Equality v Minister of Justice the Constitutional
Court pointed out that the religious or moral views of certain sections of the population,
however generally held, and however deeply and sincerely, could not justify the unfair
discrimination against gay males constituted by the criminal prohibition of sodomy.® See
further above, § 14.10(e).”

" Munsier of Water Affarrs & Forestry v Swoshorough hamond Mines 1999 (23 5A 345 (T) w1 3533B-C.ounng
Unton Government + Rovenberg (P Lid 1946 AD 120

2 AL333D, citing Steyn Dhe Uiileg van Wetre S ed at 76 and the decisions there mennoned

Y AU3SIE-R

* ALISIF-G.

% Sec further above, § 14 1075)

%1999 (1) SA 6 (CC), 1998 (123 BCLR 1517 (CC), 1998 (2) SACR 536 (CT) a1 paras 37-8

7 See Victoria Bronstein ‘Reconcepiualiseng the Customary Law Debate in South Atnica’ (1998) 14 SAJHR 338
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