COMMERCIAL   LAW  CLA1501
(Chapter 10: Breach of Contract)
One of the party does not honour the terms/ their performance towards the contract


Not all forms of breach of contract can be committed by debtor & creditor:

	Type of Breach
	Can be committed by Debtor
	Can be committed by  Creditor

	Default of the debtor
	
	x

	Default of the creditor
	x
	

	Positive malperformance
	
	x

	Repudiation
	
	

	Prevention of performance
	
	


Same transaction between parties may create several different rights and duties, hence in context of breach of contract it’s NB to ascertain which performance obligation gave rise to a ‘problem’ and then determine if it was the debtor or creditor in respect of that performance who is responsible for the breach.


BREACH OF CONTRACT; 5 DIFFERENT WAYS

1) DEFAULT OF DEBTOR

Default of Debtor = they fail to perform on time and the delay is their fault

2 Requirements for default by debtor to occur:
	1. Performance must be late
	· Pertains to time only and no other aspects of contract

· Debtor in mora if not performed on date/time agreed then letter of demand issued to allows debtor to perform in new reasonable time frame. If performance still late then = debtor default = mora ex persona
· Reasonable time dependant on contract & circumstances, court takes following into consideration

· Parties’ intention

· Nature of performance due

· Difficulties/delays experienced by the parties at conclusion of the contract

· Assumption that the debtor is expected to act promptly, appropriately and carefully – also considers commercial and other interests.

· Contract must have stipulated the original time frame, i.e. must not be vague 

	2. Delay due to debtor’s fault
	· Due to Debtor’s fault – either intentionally or negligently can not honour their obligation.

· Forces beyond Debtor’s control – not his fault e.g. cargo ship sinks

Note however that if debtor warranted performance they take risk of delay on themselves, hence if ship sinks = breach of contract

· Delay due to debtor’s negligence = mora debitoris
· Delay of debtor due to creditor = mora creditoris


Consequences of the debtor’s default

· Creditor entitled to remedies which law grants to innocent part in case of breach of contract

· Contract of sale, Debtor is in mora will influence passing of the risk

· If performance becomes impossible after Debtor is in mora = supervening impossibility of performance will not release a Debtor of their duty to perform if already in mora when impossibility of performance occurs, hence liable for damages.

2) DEFAULT OF CREDITOR
Default of Creditor – Creditor fails through own fault without lawful excuse to co-operate in receiving the Debtor’s due and valid performance.

4 Requirements for default by creditor to occur:
	Debtor’s performance must be dischargeable
	· Performance must be due in terms of a valid/existing contract and which is legally and physically possible of being performed. (think buying a TV but unable to collect TV till you have TV License) 
· Performance in not dischargeable unless the time for performance, as agreed to in the contract has arrived. (note if performance occurs prior to the agreed time and the creditor refuses – then it is not mora creditoris – think snacks being delivered 3 days early)

	Debtor must tender performance and the performance they tender must be proper performance
	· If quality of performance not up to par then it is not the Creditor’s default.
e.g. dressmaker does phone for fitting, cupcakes delivered are raw etc

	Creditor delays performance by not co-operating but performance must still be possible at later stage
	· Delay – later performance possible: client does not pitch for dress fitting, rescheduled for later date. Mora ex re
· Delay – later performance impossible: client order’s snacks for Saturday, upon delivery it’s found the client has gone on holiday and the snacks can not be delivered and will be spoilt by time client returns

	Default must be due to fault of Creditor
	· If the intent of the Creditor is to avoid the conclusion of the contract i.e. doesn’t allow Debtor to complete their performance. (think: avoiding the dressmaker for two weeks)
· If the Creditor causes the Debtor by no fault of their own to be unable to complete their performance it is not Creditor Default e.g Creditor being run over by a car and being hospitalised.


CONSEQUENCES OF CREDITOR’S DEFAULT

a) Debtor’s duty of care is diminished if Creditor is in default – Debtor’ is liable only for intentional loss or gross negligence (think: dressmaker burns clients dress material/ selling a shop to B, but then leave it unattended etc before B gets chance to take occupation)
b) In case of reciprocal agreements the debtor remains liable to render their performance (at a later date if need be), even if Creditor delays the possibility of rendering that performance. The Creditor remains liable for payment to the debtor. (think: F agrees that E builds wall by set date but forgets to buy bricks in time for date set – E must still build wall – by new date – F still owes E payment)
c) If Debtor’s performance becomes impossible while the Creditor is in default, debtor is set free from performing their obligations – Creditor must still perform their own obligations. Supervening impossibility of Debtor’s performance must not result from Debtor’s intention or gross negligence (think: potter completed pot, client didn’t fetch on time and studio burns down – potter doesn’t owe client pot, but client must pay for pot that was originally made)
d) If Debtor already in default, their default is ended by Creditor’s subsequent default (both can’t be in default at same time for same performance) Note however that although the earlier mora debitoris is cancelled by the later mora creditoris, ANY damages caused during the time of the Debtor’s mora is not cancelled. (think:G sells goods to H for delivery X date, but doesn’t do so = mora debitoris, agree to deliver goods new date Y, but H doesn’t pitch = mora creditors, but G liable for damages suffered by H during the period between X-Y)
3) POSITIVE MALPERFORMANCE
· Debtor tenders defective / improper performance 

(e.g. use of inferior quality product)
· Debtor commits an act which is contrary to terms of the contract

(e.g. agree not do start business within fix period of time in proximity  of another business but then start a business across the street although the fix period of time has not expired)

4) REPUDIATION
 “Party indicating that they will not honour the obligations of the contract – either through conduct or orally”

A party repudiates the whole contract by:

· Denying the existence of a contract

· Trying , without valid reason to withdraw from the contract

· Giving notice that they can not perform

· Giving notice that they refuse to perform

· Indicating that they will not perform

Note: 
repudiation of part of the sum total of their obligation can = repudiation of whole contract


forgetting to perform obligation is not the same as indicating non performance ≠ repudiation

Test for repudiation:

Has the alleged defaulter behaved in such a manner that would let a reasonable person to conclude that the repudiator doesn’t intend on performing their contractual obligations?
5) PREVENTION OF PERFORMANCE
Debtor:

Debtor prevents their own performance through their own fault (intentionally/ negligently).

Intentionally: Debtor sells item to higher bidder Z, but still obligated to sell item to L who originally contracted 

          to purchase said item. Debtor still owes L’s item regardless that he now has none in stock.

Unintentionally: Caterer writes down wrong date for function and doesn’t deliver – can’t fulfil performance at 


 later date.

Creditor

	Prevention of Performance by Creditor       vs.
	Default of Creditor

	Creditor makes it permanently impossible for debtor to perform
	Creditor delays the debtor’s performance but does not make it impossible for the debtor to perform

	Debtor can never perform
	Debtor can still perform


NOTE:
	Merx
	Seller to deliver property

	Mora debitoris
	Debtor commits breach

	Mora creditoris
	Default of creditor &  also where creditor causes debtor’s performance to be delayed

	Mora ex re
	If specific date or time for performance has been stipulated is not met by debtor i.e. contract must state when performance is due, and if that is not adhered to by debtor then is mora ex re

	Mora ex persona
	Where no exact date for performance has been specified and creditor indicates date/time post contract conclusion and debtor does not perform (note creditor must provide date/time notification timeously)
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Refers to specific obligations/points of performance in the contract & not contract as a whole





Seller – to deliver (


becomes Debtor to Purchaser who is now seen as Creditor at this point in contract.





Seller owes item to Purchaser





Performs payment





Seller – Deliver


Creditor





Purchaser – Pay


Debtor





NOTE  NB: In Law of Contract:


Party that must perform = “debtor”


Party with corresponding right to receive that performance = “creditor”





Reciprocal contracts – contract of sale- both parties are simultaneously obliged to perform and entitled to performance = both debtor & creditor in respect of different performances. Refer to table on page 113 of manual








Page 1 of 4

