COMMERCIAL   LAW  CLA1501
(Chapter 7: Formalities)
· Those requirement relating to outward, visible form in which agreement must be cast to create valid contract.
· Usually compliance with formalities consists of reducing contract to writing (with or without signatures)

General Rule – No Formalities Required

Parties are free to choose way in which to create a contract

· Contract in writing

· Contract orally

· Contract tacitly (intent)

(May even put some of contract in writing & agree to other points orally.)
Contracts Where Formality is Required by Law
Mainly to prevent fraud, reduce uncertainties and evidential problems.

These must be reduced to writing and signed to be valid

1) Contracts for alientation of land

2) Contracts of suretyship

3) Contracts of donation in terms of which performance is due in the future (must have 2 witnesses)

4) Consumer contracts

(Under Consumer Act, consumer must get copy of record of transaction and must have certain information on it e.g. business’ name, VAT reg no etc)

5) Ante Nuptial Contract (agreement must be registered with Deeds Office to be valid against 3rd party – is valid between spouses even if not registered)
Formalities Required by the Parties

· Parties may prescribe certain formalities

· If Offeror requires that acceptance of offer be put in writing – acceptance of offer will only occur once it is in writing.

· If parties negotiate content orally & agree final agreement will be in writing its only valid once written.

· If agreed orally & decided to write agreement as proof of oral agreement’s term it is valid once orally agreed.

Writing & Signing Electronic Transactions

· ECT Act 25 of 2002 data messages is recognised as writing if the document or information is accessible for future use.

· Electronic signature can legally fulfil same function in certain circumstances.
· Where signature is required by law only advanced electronic signature complies.

Transactions Under Certain Acts Cannot be Signed Electronically

· Agreement of alienation

· Long term lease of immovable property in excess of 20 years

· Execution, retention and presentation of a Will or Codicil

· Execution of Bill of Exchange

· Stamp Duties[image: image1.png]












Written order to pay  sum of money on  given date to  drawer or to a named payee; (a promissory note)








Supplement to a Will, containing an addition, explanation, modification, etc.





Done by accredited body that can certify/ validate your signature





Can be scanned signature, just a name etc. i.e. anything that’s intended to represent a signature
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