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THE CONTRACT OF LEASE
INTRODUCTION

RSA law recognizes 3 tipes of col:

· letting and hiring of movable or immovable thing

· letting and hiring of services

· letting and hiring of work to be done

Col – on party temporarily makes available to another party the use of a thing, in return for payment.

ESSENTIAL ELEMENTS OFA CONTRACT OF LEASE

1. Undertaking by lessor to give lesse the use and enjoyment of something

2. Agreement between lessor and lessee that lessee’s right to use and enjoy is temporary

3. Undertaking to pay rent, or share in fruits of property, in return for use and enjoyment which he will receive

The Use and Enjoyment of a Thing

· Movable/Immovable can be let
· Whole/part of thing can be let
· Object must be identified and identifiable
· Col give lesse power to use and enjoy object.  If object would be diminished/consumed/alienated, then doesn’t qualify as col.
· But, ex. Cutting of corp that grows again doesn’t qualify as diminished/consumption
Temporary Use and Enjoyment

· Temporary and not permanent

· Col can indicate end time or indefinite until either party chooses to end it.

The Rent

· Lesse must pay rent and a specified amount (no exception to this rule)
· Rent must be certain, thus ascertainable and be able to put in words.  Can agree to a formula to use to determine payable rent
· Can agree that a specified third party determines rent.  If 3rd party determines it at too high/low, then parties to agreement can contest in court to get a fair value.  If they are still not happy, the col falls away
· Can agree that rent to be fixed by one of them, if determination of the rent is not dependent entirely on the unfettered will of that person.
· Courts also accept col for market-related rent
THE FORMATION OF A CONTRACT OF LEASE

· Ordinary rules of contract apply, thus no formalities required for col to come into being

· Exceptions apply to long lease of agricultural land.  Long lease not allowed unless Minister agrees to is in writing 

· Any long lease must be registered against the title deed of the land let to be valid for mote than 10 years against creditors and onerous successors, unless creditor/successor knew about it.
· Long lease = longer than 10 years, or for natural life of lessee, or indefinitely renewable form time to time at the will of the lessee, or which is renewable for periods and together all amount to more than 10 years.

THE RIGHTS AND DUTIES OF THE LESSOR & LESSEE

Have to include essential elements of col, but can exclude consequences which would otherwise have resulted according to common law.

If party to keep to contr, normal remedies for breach of contr can be followed.

If breach material – can sue for performance and damages

If breach non-material – can sue for damages

THE DUTIES OF THE LESSOR

Duty to deliver leased object to the lessee

· Lessor must put use and occupation of object in such a manner that lsse is able to enter into undisturbed occupation of it.
· Leasing of fixed property, have to make sure no body else occupying it.

· Object must be delivered in condition agreed, or first seen when contr concluded, and less able to use it.

· If object let for specific purpose, deemed to have given tacit undertaking that will reasonably fit for purpose.
· Accessories essential to use of property must be delivered with it.

· Until lessee obtains possession of object, he only has personal right against lessor to claim possession.  Only after lessee has possession, can his possession be protected.

Duty to maintain object let in a proper condition

· Lessor must maintain object in the manner in condition it was leased (excluding repairs caused by lessee)
· If object so defective that cant b used, lessee can cancel contr without giving lessor time to remedify defect
· If object falls unusable during contract, lessee can cancel contr but must give lessor time to fix it.

· Lessee remains liable for rent as long as object is in his possession, but can request reduction in rent in proportion to the part of the object that cant be used.
· Lessor liable for damages suffered by lessee if he knew of defects or if as an expert should have known about the defects.

· Lessee can normally do repairs and claim money from lessor.  Lessee has to prove that had to repair it after lessor had enough time to repair it himself.
· If lessee responsible for the fault, he has to pay for repair himself.

Duty to ensure lessee’s undisturbed use and enjoyment

· Terms of contr may warrant that lessor is owner of property, if they don’t, then no such warranty exists.
· In principle, a lease may be valid even if lessor not owner and had no right to let it.  All that lessor warrants, is that no one has right to interfere with lessee’s use of property.

· Lessee may not dispute lessor’s title or right to let property, but owner is not bound by lease unless he consented to it.

· Lessor must ensure lessee’s use is not disturbed by someone that has legal right to property. 

· Lessor’s liability depends on person/event that disturbed the lease

· But lessor doesn’t warrant that 3rd party with no legal right, wont disturb the lessee (ex neighbor nuisance)

· Normal remedies for breach of contr apply if lessor breaks it.

· Lessee can apply for discount on rent if he has to vacate premises for time period to do repairs.(unless was aware of it before signing contr or if it is for a short period of time)
· Lessor must protect lessee from being evicted from use of property by 3rd party.  Lessee must inform lessor of threatened eviction so he can help lessee.  Even if lessee doesn’t inform lessor/put up a strong fight, lessee can still bring action against lessor if can prove 3rd party claim was indefeasible coz of lessor’s defective title.
· Evicted lessee can claim pro-rata reduction in rent.

· If lessee’s use disturbed by superior force, then lessor not liable.

DUTIES OF THE LESSEE

The Lessee’s duty to pay the rent

· Payment of rent is essential element of col and may not be excluded, not even by agreement
· Some common law rules relating to payment of rent can be altered by agreement.
· Ex.  Time of payment. If no time specified, general rule is rent is payable at end of term of lease
· Payable in money, uless agreed it will be a share of fruits/proceeds of leased property
· Lessor is entitled to insist on being paid in ZAR currency
· Lessee will not be in default if lessor causes his inability to pay the rent on time
· Lessee can commit breach of duty to pay rent in 2 ways:  can default in payments/repudiate liability for rent.
· Lessor remedy is mora debitoris, can claim for damages, or keep contract and claim the rent.
Lessee’s duty of proper use & care of object leased

· Cant use it improperly/unreasonably.

· Must b maintained in good condition and used only for purpose leased(if agreed on purpose) and if not agreed, term is implied it must be used for same purpose it was used before.

· No duty on lessee to keep using object unless express/tacit provision for this.

· If lesse breaches hi duty to use thing in proper manner, normal contr remedies will apply.

Lessee’s duty to return the property undamaged on termination of lease

· Upon termination, must return object or vacate property.
· Obligation flows form essential part of col, that it is temporary and must be returned in same condition except for deterioration as result of reasonable wear and tear.

· Lessee commits breach of contr if object not returned/in worse condition, unless its not due to his conduct.

THE RIGHTS OF THE LESSOR

Non-payment of rent

· Col have a “forfeiture clause” which agree that landlord can cancel lease and eject tenant if he breaches the contr.  Payment of rent usually included in this.  Can be waived by lessor either expressly/by implication.
1. The lessor’s tacit hypothec for unpaid rent
Lessor has hypothec over all movables on property as soon as lessee falls into arrear with rent.(serves as security of such rent)
Hypothec is valid only when and for as long as rent in arrear and begin immediately when lessee in arrear.
But lessor cant inforce this until lessor makes an attachment unit he gets a court order to get officials to attach property or ordering someone to take or refrain from a particular course of action, preventing lessor to remove his stuff from the property.
If lessor removes things before lessor has made attachment, he will loose his tacit hypothec unless things can be pursued and retrieved before they arrive at their new destination.  Lessor may not physically prevent removal by seizing the goods
3rd party is not subject to the hypothec, 3rd party can have goods attached if lessor doesn’t have them attached.  
Property belonging to a 3rd party is covered under hypothec if property brought onto leased property with the owner’s knowledge and for the purpose that lessee can use it.  3rd party things only liable to lessor if lessee’s goods is not sufficient to recover the rent.  If insolvency, lessor will get reference in claim except where claimed amount is bigger than estate.  Hypothec terminates on payment of rent by lessee/other party and attached goods must be returned.  Termination of lease does not itself end the hypothec.


2. Automatic rent interdict & attachment order under the Magistrate’s Court Act
this interdict obtained whent summons claiming rent is issued.
thus nothing can b removed from property until court has made an order.
lessor can apply for attachment order via affidavit.  Lessor must prove rent in arrears, has informed lessee in writing for 7 days, that a risk that lessee will remove movable property.

Misuse of the object of the lease

· If lessee misused property, lessor has ordinary contractual remedies.
· If damage material, can claim for damages for loss suffered
· If damage non-material, claim is restricted to an action for damages
· Lessor can get interdict to force lessee to use it in proper manner.
Failure to return property

· If fail to return prop in proper condition, normal contractual remedies apply.

· May claim specific performance – to repair, or to return property, or damages.

· If keeps occupying prop after lease has ended, commits unlawful occupation and breach of contract

· Lessor can imply new contract if allows lessee to stay

RIGHTS OF THE LESSEE
Failure to deliver

· Lesse can regard contract as cancelled and sue for damages, or claim specific performance and damages

· Specific performance is discretionary remedy and sometimes courts might not order it.

· If thing deliverd but not in proper state of repair, then breach is material is a fact

· If is material – lesse can cancel contr and claim damages

· If not material – can claim damages which will b amount proportionate of the rent

· But, after prior notice to lessor have repairs done an deduct from rent

· Lessee can also waive his rights by conduct that indicates he accepts prop in its defective state.

Failure to maintain property

· If lessor fails to maintain property, if unrepairable or unlivable, can cancel contract.

Breach of warranty against interference

· If lessor or 3rd party interferes with enjoyment of prop, lessee can rely on ordinary breach of contr remedies

· Can claim damages, or if material he can cancel the contr and claim damages

· If 3rd party without any rights interferes with lessee possession, lessee must take action against 3rd party and not against lessor.

· If lessee right to use prop is interfered by an act of god or an act of state, beyond control of lessor, lessee has common law right to remission of rent

· If property destroyed, relationship between lessor and lessee is terminated.

Subletting

· Unless contr prohibits it, prop can b subleased as long as person letting it is not somebody lessor would have objected to.
· Rural tenement may not b subleased.  Rural/urban determined by use it is put to and not location

· If lease prohibit sublease without lessor concent, then lessor has right to refuse consent.

· But contr usually provides that consent shouldn’t b unreasonably withheld.

· Effect of subletting in contravention of an express agreement that forbids lessee to sublease without lessor’s consent, will b void.

· If lessee breaches this, lessor can cancel contract.

· If property Is sublet, then contract is between original lessee and sublessee (lessor not involved in contr)

· Sublessee must give up occupation when original contr of lease comes to an end

Cession

· Lessee may cede his rights to 3rd person like any other creditor, unless contr prohibits/restricts it
· If rural tenement, only allowed with prior consent of lessor

· Effect of cession – cessionary becomes creditor of lessor and lessee ceases to be his creditor.

· Lessee remains lessor’s debtor, since only rights and not duties of lessee are ceded.

· Cession in contravention of express agreement is void

Assignment

· Creditor transfers his rights by cession.
· Duties of debtor is transferred by delegation

· If to be complete substitution of one lessee for another, it must b affectd by combined cession and delegation, or by delegation of rights and duties = this equals assignment

· Assignee becomes debtor and creditor of lessor, whil agreement between lessor and original lesse come to an end

· Can only take place with consent of the debtor.

Lessee’s relationship with successors of the lessor; the maxim “huur gaat voor koop”

· Lease remains in force on death of lessor.

· Lessor’s estate is simply substituted as lessor.

· But, where ownership is transferred form lessor by operation of statutory provisions, the new owner is not bound by lease

· If lessor sells prop the general rule is that purchaser is bound by lease.(via huur gaat voor koop)

· Doctrine can be translated as hire takes precendance over sale

· Relevant only to contr pertaining ot lease of immovable prop

· Principle that person who buying prop is bound by any existing cont of lease in respect to prop

· Owner cant transfer right of lessee to new owner of prop, right of lessee stands

· The purchaser does not assume any obligation owing by the lessor to the lessee, if such obligation arose prior to date of sale
· Maxim only applies where prop is alienated and not for instance where owner’s rights are transferred as a consequence of expropriation

Maxim is subject to certain qualifications:

· Certain leases of immovable property shall not be binding on a creditor or successor under onerous title(someone that has given value to prop) of the lessor for longer than 10 yrs, unless such lease is registered against the title deed of the prop, or unless the creditor/successor had knowledge of such a contr
· Position of lessess for less than 10 yrs, is not governed by legislation.  These lessees are protect by maxim only if they are in occupation of the prop let, or if successor/creditor of lessor had notice of existence of the lease at time when he entered into contr or acquired the real right in prop, or if successor/creditor of lessor acquired hi real right in prop gratuitously.  Knowledge will be ascribed to the purchaser where the lessee occupied the prop at the time of passing of ownership


· Maxim binds both lessor and lessee

· Lessee continues to b bound by contr, provided his rights continue to b recognized by new owner

TERMINATION OF A LEASE

Obligations flowing from contr can b terminated in any of ways by which obligations are usually terminated.

Performance is most usual way of termination.  Other ways of termination:

TERMINATION BY EFFLUXION OF TIME

If lease is for fixed period of occurrence of event, then contr comes to end when period ends or event occurs.

TERMINATION BY NOTICE

· If contr for indefinite time, but with rent payable periodically, the obligation flowing form it can b terminated by notice given by lessor to lessee.

· If no agreement on period of notice, then a reasonable notice must be given.
· Generally, must end at end of period for which rent is payable and must give lessor reasonable time to relet and lessee reasonable time to find other premises.

· Notice of termination only effective once comes to actual knowledge of the other party

· Notice may not be unilaterally withdrawn, but does have to be accepted by other party.

TERMINATION BY EXTINCTION OF LESSOR’S TITLE

· Not requirement for contr that lessor should have valid title to object of lease

· Thus extinction of lessor’s title doesn’t normally terminate obligations created by lease, but it must if parties intended that it should.

· If lessor is unable to continue giving lessee the undisturbed use of thing coz his title has extinguished, it may lead to termination of contr arising form the lease by supervening impossibility of performance

TERMINATION BY DEATH

Contr terminated by death of lessee or lessor if contr so provides, or if lease was at will of deceased

In other instances, duties and rights of deceased pass to the heirs of his death.

TERMINATION BY INSOLVENCY

· Liquidator may terminate lease of movable/immovable property before a general meeting is convened to obtain the saction of the members or creditors of the company for certain matters.
LESSEE’S RIGHT TO COMPENSATION FOR IMPROVEMENTS

· Improvements may be useful, luxurious, necessary

· Parties must agree on right of lessee to remove improvements and on his claim to compensation if improvements are not removed.

· If they have not agreed, rural land may remove improvements given the prop wont be left in worse condition that it originally was

· Urban land – lessee entitled to remove improvements before termination of contr

· Lessor can elect to keep improvements and pay lessee for them

· Lessee not allowed to remove necessary improvements, but has a claim for the expenses thereof.

RENEWAL OF A LEASE

Contr may be renewed and concluded between same lessor and lessee on date of termination of existing lease.  Agreement to enter into new lease may b express or tacit.
STATUTORY PROTECTION OF TENANTS

INTRODUCTION

· Many statutory provisions aimed at protection of tenants and lessors, vary the common law principles relating to contr of lease

Section 26 of Constitution of RSA provides that:

· Everyone has right to access to adequate housing

· State must take reasonable legislative and other measures within its available resources to achieve the progressive realization of this right

· No one may b evicted form their home, or have their home demolished without an order of court made after considering all the relevant circumstances.  No legislation may permit arbitrary evictions. 

RENTAL HOUSING ACT 50 OF 1999

· Defines the responsibility of gov in respect of rental housing prop, creates mechanism to promote provision of rental housing prop, promotes access to adequate housing through creating mechanisms to ensure the proper functioning of rental housing market, and provides for the establishment of rental housing tribunals so that general principles governing conflict resolution in rental housing sector may b provided and facilitation of sound relations between tenants and landlords promoted.
· Applies only to leases of residential property

· Act provides that landlord may not unfairly discriminate against tenants/visitors.  Grounds include race, gender, sex, pregnancy, marital status, sexual orientation, ethnic, social origin, colour, age, disability, religion, conscience, belief, culture, language, birth.

· Lease not b in writing, but must b reduced to writing if requested thereto

· Leases contain certain info/terms.

· Main function of tribunal is to investigate and resolve disputes relating to unfair practices

PROTECTION AGAINST EVICTION

· Constitution says no one is allowed to be evicted form their home or have it demolished without an order of court.  Below two acts aim to protect specific classes of occupiers of land.
The Extension of Security of Tenure Act 62 of 1997

· Applies only to rural land.

· Occupiers and tenants of such land have certain rights and obligations

· Court confirmed that act can apply despite the existence of a lease between parties

· Occupier’s right of residence may b ended on any lawful ground, provided termination is just and equitable in view of all the relevant factors.

· Only be evicted by order of court

· Notice to proper authorities must be given 2 months in advance of intention to evict.

· Land Claims Court has exclusive jurisdiction  in matters relating to this act

Prevention of illegal eviction from and unlawful occupation of land act 19 of 1998

· Act applies to all unlawful occupiers of residential prop 
· Requires unlawful occupants and municipality of jurisdiction must be served with notice at least 14 days before hearing of eviction proceedings.
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