STUDY UNIT 3
CONTRACT OF INSURANCE

HISTORY AND SOURCES OF LAW OF INSURANCE

· origin found in trade usages which existed in medieval Italian city states to provide for risks attached to sea transport.
· Now so developed, hardly a risk one cant insure against.

· RSA insurance law mainly governed by Roman-Dutch common law.

· English law only source of comparative law and not common law of RSA

NATURE AND BASIS OF CONTRACT OF INSURANCE

· Basis of insurance refers to reason for entering into contr of ins
· Traditional purpose was to indemnify insured against patrimonial loss  - called principle of indemnity and seen as basis of contr of ins.

· But this could not explain all ins, ex. non-indemnity insurance (capital insurance)

· Principle of indemnity thus includes compensation for patrimonial loss and satisfaction for non-patrimonal loss

INDEMNITY INSURANCE

· Insurer undertakes to make good the damage which the insured may suffer through occurrence of even ins. Against

· Ex. property ins, liability ins, car ins

NON-INDEMNITY INSURANCE

· Insurer undertakes to pay the insured a fixed sum of money in event insured against takes place.

· Occurrence of event causes non=patrimonial harm and creates an abstract need which requires consolation or satisfaction.

· Life and personal accident ins

ESSENTIALIA OF THE INSURANCE CONTRACT

· Distinguishes it form other types of contracts
· Courts have given no comprehensive definition, but following will suffice:
- undertaking by insured to pay a premium
- undertaking by insurer to compensate insured for loss
- term that makes obligation dependant on occurance of particular future event
- an insurable interest

THE PREMIUM

· Prem usually sum of money, but can consists of something else.

· Actual payment is not req for creation of contr, but usually condition for policy to take effect.

· In absence of such condition, contr comes into being with the undertaking to pay prem

· If prem paid in bank notes or coins, recipient must give insured a written receipt for it.

UNDERTAKING BY INSURER TO COMPENSATE THE INSURED

Determination of amount payable (non-indemnity)

· Sum payable will b predetermined.  Ex. life insurance to value of R100k

Determination of amount payable (indemnity)

· Exact amount payable is determined after event occurred by determining the extent of the damage.
· Value of claim is determined by its value at date and place of loss

· Insured must b placed in same financial position as before the loss (not better, nor worse)

· Sentimental value of object is ignored and only present value , irrespective whether its value has appreciated or depreciated since conclusion of contract.  Ex house valued for R200k at time of contr, when fire busts out its worth is R250k, then insured can claim R250k form insurer.  Usually maksimum value of compensation stipulated.

· Where object only damaged, insurer liable for the damage and usually determined by cost of repairing it

· Valued and unvalued policies:  valued is at time of policy, the value of object is decided upon and when a loss incur, they don’t need to prove exact amount of loss.
· Insurer’s right to repair:  has right to repair object instead of compensating insured for loss, but cant change its ind later and must repair within a reasonable time.

· Insurer’s right of subrogation:  subrogation provides right of recourse for insurer who has indemnified its insured.  If insured has claim against 3rd party show caused damge, the insured cant recover compensation form both his insurer and 3rd party.  Once insured has recover loss from insurer, the insurer has right to recover it from the 3rd party on behalf of insured.  
· Insuring with several insurers:  insured has right to insure same object with as many insurers as he wishes.  If loss occurs, insured can recover only the full amount of the loss and not more.

· Over and underinsurance:  nothing that prevents insured form insuring for larger amount than value of its object, but may only recover full value of the loss and not more.  If underinsured, insured may recover only percentage of that which insured for.

· Excess clauses:  insured must bear specific proportion of loss himself.

THE RISK

Agreement to insure against a particular risk

· Uncertain event insured against is known as the risk.
· Risk is nb coz insurer must know nature of risk and insured must know extent of his cover.

· Description of the risk must include:
- object insured
- hazard insured against
- circumstances affecting the risk, ex limitation of ins to theft of car while parked in specific place

· Number of other factor can also influence the risk and may b refined by qualifications relating to time and place.

Difference between insurance contracts and wagering contracts

· Both are contracts of chance, depending on uncertain event or contingency and both have element of risk.

· Wag contr is unenforceable in court

· Wag contr – parties choose arbitrary event, on occurrence of which one party wins and other loses.  Parties thus create their interest in the event themselves.  parties in insurance contr have an insurable interest in the non-occurance of the event

· Insurance contr doesn’t itself create the risk of loss

· Purpose of ins is to protect estate while wager is to increase the estate

INSURABLE INTEREST

· Insurable int exists whenever particular event causes someone damage.
· Only those who have insurable interest can recover on the policy and then only to extent to shich that interest is damaged or lost

· Loss brought about if person’s estate is diminished or infringed

· Insurable interest also se to distinguish between wagering and insurance contract

· Insured must have interest in non-occurrence of uncertain event and it distinguishes wager from ins contract

Indemnity Insurance

· Insured must at least have a financial interest in non-occurrence of the risk.  
· Financial interest must have some legal foundation

· Interest must exist at moment the loss occurs and doesn’t have to exist at time of concluding contract

Non-indemnity insurance

· Have to distinguish between ins on own life and an interest in the life of somebody else.

· Own life – unlimited interest is presumed.

· Life of someone else – law requires a financial or pecuniary interest.

· Creditor thus has interest in the life of his debtor

· Moment at which the existence of an insurable interest is required is the moment the contract is concluded.

· Even though interest might not exist at moment risk occurs, insured will b able to claim amount payable in terms of the contract

THE DUTY OF GOOD FAITH

· Relates to right of insurer to receive correct and complete info about material facts relating to risk.
· Duty is principally regarded as resting on insured when he completes proposal form for insurance

· Duty of good faith relates to pre-contractual negotiations between parties

· Insured must refrain form providing incorrect info but to give info he possesses concerning material facts to the insurer

Misrepresentations

· Is a act of pre-contractual statement of fact made by prospective insured to insurer
· Statement must b incorrect and insurere must as a result of it conclude the contr fo ins

· Statement may b made orally or in writing

· If insured give opinion, then its not a fact

· Materiality is determined that reasonable person could answer and insurer uses to determine risk

· Insurer can elect to uphold or rescind contr if misrepresentation occurred

Non-disclosures

· Insured must disclose all info before conclusion of cont
· This is omission

· Insured fails to remove a wrong impression by not disclosing the fact

· Facts insured is not aware of or which are not material, need not b disclosed

· Insurer can void contr if so chooses.

Warranties

· Strict contractual term by which the insured undertakes that certain representations are accurate or true.
· If breach of warranty, insurer may rescind contr an avoid all liability for losses suffered after occurrence of the breach

· But must b material of nature

PARTIES TO THE CONTRACT

· Apart form insured and insurer, other parties like insurance brokers and agents may also be involved
· Broker is independent intermediary who mediates insurance contr between his client, the insured and insurers.  Compelled to sell products of one insurer only but may choose best insurer depending on their client’s needs.  Primarily agent of an insured and is mandated to obtain insurance coverage for him.  Broker must act with reasonable care and skill, obtain best insurance available, assist insured in disclosing all material facts, advise insured as to meaning of policy and act in best interest of insured.

· Agents also mediate but primarily agents of the insurer.  Acts under mandate from insurer to solicit completed application forms from prospective insured and to transmit these proposals to the insurer’s head office.  Often assist prospective insured to complete the forms.  If agent completes form incorrectly even though he is aware of true facts, the insurer will not be liable.  

STATUTORY PROTECTION OF INSURED

· Long and short term insurance acts have provisions which provide a measure of protection for those who conclude insurance contracts.

· Parties who borrow money are often required by creditors as a condition of a contr, to make available an insurance policy to protect the interests of the creditor in the event of non performance of the contr

· Creditor who requires debtor to make available such policy must give debtor prior written notice that he has a free choice:
-if make a new policy or make available an existing policy
- if new policy:  the insurer and person to act as intermediary
- existing policy:  as to person who is to act as intermediary
- whether or not value of policy benefits made available shall exceed the value of the interest of the creditor

· Unless he receives written notice that he had a free choice, it will be deemed that a free choice was not made and the security provided will be void.
