CLA201V – Partnerships – External Relations
Requirements which must be met before a partnership will be bound by a contract
· The agreement must be valid

· Person who contracts on behalf of the partnership must generally have authority to represent the partnership. Ratification and Estoppel are exceptions to this requirement.

· The agreement must be concluded in the name of or behalf of the partnership

· The partnership must have existed at the time of the conclusion of the contract

Representation
Authority – The power to perform binding legal acts on behalf of another

Mutual Mandate – each partner has the implied authority to bind the partnership in transactions which fall within the scope of the partnership business

Estoppel (3rd party acts on behalf of partnership) Requirements
· The partnership must have misrepresented the contracting party acting in good faith had the necessary authority or implied authority necessary to conclude a particular transaction
· The misrepresentation must have been made intentionally or negligently

· The 3rd party acting good faith must have been induced by the misrepresentation to conclude the contract

· The 3rd party acting in good faith must have acted to her detriment on the strength of the misrepresentation

Ratification

Actual authority may be conferred by ratification (authority given after the fact) after the transaction has been concluded.
Doctrine of undisclosed principle (Person who authorizes an agent to act on his behalf)

Where an agent concludes an agreement with a 3rd party while concealing the fact that she is acting on behalf of a principle, the 3rd has the choice either to hold the agent or the principle liable.

Delictual & Criminal Liability

Partners may incur delictual and criminal liability. A partnership does not exist as a separate entity, it is the partners themselves who will incur liability.

Liability of partners
Partners are jointly and severally liable for the debts of the partnership.

If during the course of the partnership a creditor obtains a judgment against the partnership and the partnerships assets are insufficient to pay the creditor may execute against the separate estates of the individual partners.
