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¢ directors who were aware of this and voted in favour of granting
options or who had failed to vote against it:

@ become personally liable for loss, damages or costs sustained

by company in consequence of unauthorised issue or option,

What’s the difference between a shareholder & a member of a
company?
e A shareholder is only used as a term in respect of a profit company while the term
member is reserved for non-profit companies that do not have shareholders.
@ A shareholder is defined as a person entitled to exercise voting rights at meeting.
e Shareholders arc holders of shares issued by the company:

o Not an automatic right to participate in management of company;

© Have aright to vote in general meetings of members of the company;
o Have duties towards each other in terms of a shareholder's agreement;
o Clutchco (Pry) Lid v Davis.. .(SCA):
= A shareholder:
e not entitled to see minutes of directors & manager's

meetings;

o has no automatic right to see accounting records;

= is entitled to receive copies of company's annual linancial

o Hulett and Other s v Huletr... (A):

|
|

| statements and minutes of the company's general meetings

__

m * Relationship between shareholders may be described as a quasi-

partnership and one partner may not over-reach fellow partners.

How is notice of meetings given? {7, ae @Y Pchwnly
s Before a meeting of shareholders can be held, it must be properly convened
= 562 provides that a notice must:

o Be in writing;

CLAZ201 course notes

o Include date, time and place for a meeting;

o Explain general purpose of meeting;

o Contain a staternent that a shareholder entitled ta appoint a proxy to attend,
participate in and vote at meeting in place of shareholder;

¢ Indicate that participants required to provide proof of identity at meeting;

o Be accompanied by copy of any proposed resolution to be considered at
meeting;

o Give a notice of ten dayg before the meeting,

o Indicate percentage of voting rights required for resolution to be adopted;

o If convening annual general meeting of the company, contain a summary of
financial statements that will be tabled at the meeting,

= Explain procedure for shareholder to follow to abtain complete copy
of annual financial statements for previous financial year;
© contain a prominent statement that a shareholder entitled to appoint a proxy

to attend, participate in and vote at meeting in place of shareholder.

® A meeting may commence only if a quorum is present.

Puirphs cinetes

o should be given at least 15 business days before date

° The notice in any other company:
o should be sent at least 10 days before the meeting

®  MOI may prescribe a longer notice period.

/— © Where company failed to give notice of a meeting or a defect in the giving of notice:

o meeting may continue if persone entitled to vote in respect of each item on
agenda are at meeting, acknowledge actual receipt of notice and agree to
waive notice or in the case of a material defect, ratify defective notice.

o [fa material defect relates to a matter on agenda: may be taken off the agenda
and notice remains valid with respect to remaining items on agenda.

© Animmaterial defect or an accidental or inadvertent failure in the delivery of
the notice to a shareholder does not invalidate any action taken at meeting.

¢ A shareholder who is present at a meeting is deemed to have received or waived

notice of the meeting.
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What is representation by proxy?
= A proxy is a person who is appointed to represent a shareholder at a meeting. 1712
Companies Act, 2008: preeyd
= Allows shareholder to appoint individual as his/her proxy (changes common law):
o person does not have to be a shareholder in company.
o provisions of MOI may allow appointment of two or more proxies.
e Once appointed, proxy can attend/participate in/speak/vote al shareholder’s meeting;
o ,appointment of a proxy:
o Must be in writing and signed by shareholder appointing person;
o remains valid for one year after it was signed,
o may be for a specific period of time
o may be for two/more persons concurrently exercising voting rights for
different shares.
s A proxy may delegate authority to act on behalf of the shareholder to another person;
o A copy of the proxy form must be delivered to the company prior to proxy exercising
any of shareholder’s rights at a meeting.
= Company cannot compel shareholder to make an irrevocable proxy appointment.
= At meeting, proxy can vote as he/she thinks fit unless shareholder has indicated on
the proxy form whether proxy should vote in favour offagainst a particular resolution.
e Company could invite shareholders on proxy form to appoint a proxy from a list of
names provided by the company:
& Company cannot compel this choice.

Can there be a demand to convene a shareholder’s meeting? -, tm\ | cboe by thie

@ A shareholder’'s meeting may be called al any time, by: Licese sl

o board of a company, or;
o any other person specified in company's MOl or;
o any other person specified in the rules.
¢ A meeting of shareholders must be convened if one/more written and signed demands
for a meeting are delivered to company and the demand:
o Specifies purpose for which meeting is proposed.
o Is signed by holders of at least 10% of voting rights entitled to be exercised in
relation to a matter proposed for consideration.
®  MOI may specify a lower percentage.
= A company/any shareholder of company may apply to a court for an order setting

aside a demand for a meeting on grounds that:
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o demand is frivolous or;
@ calls for a meeting for no other purpose than to re-consider a matter
already considered by the shareholders or; .

®  is vexatious.

Can shareholders act other than at a meeting? ‘ez { euc
= Companies Act 1973:
o Provides that a particular AGM need not be held if all members entitled to attend
consent in writing
o Any resolution that would have been dealt with at meeting will also be deemed
valid if in writing and signed by members entitled to vote at meeting
e Case law also accepted doctrine of unanimous assent whereby certain decisions may be
valid without a meeting may be held:
o If all members / 1lly aware of facts and assented to decision (not in writing)
o Gohlke and Schneider v Westies Minerales (Pty) Lid

Companies Act 2008:
o A resolution that could be voted on at a shareholder's meeting may instead be submitted
to shareholders & voted on in writing by shareholders entitled to vote:
o Adopted if supported by persons entitled to exercise sufficient voting rights for it
to be adopted as an ordinary or special resolution;
o If adopled, hus sume effect as if approved by voting at a meeting.
o Doctrine of unanimuus assent no longer necessary
o Within 10 business days after adopting a resolution; company must notify
shareholders of results of vote, consent process or election.

e No business required to be conducted at an AGM may be conducted this way.

"What are the requirements for the annual general meeting?
Only public companies have a statutory obligation to convene annual general meetings.

e First AGM of a company must occur not more than 18 months after date of incorporation.

o  Subsequent AGM's must occur no more than 15 months after date of previous AGM.
o Companies Tribunal may grant an extension if good cause is shown.

- mmﬁ.ﬁ?
s The following must be discussed at the AGM:

o Presentation of director’s report;
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o Every director must have been personally present at the board meeting when © may extend one hour limit for a reasonable length of time on ground that
matter referred to them in capacity as shareholders exceptional circumstances effecting weather, transportation or electronic
© A quorum must be present and a resolution adopted by those persons in their media have effected ability of shareholders to be present or;
capacity as shareholders must be accepted by enough shareholders to be o one/more shareholders, being delayed, have communicated an intention to
either an ordinary or a special resolution, attend meeting and those shareholders, together with others in attendance,
; would constitute a quorum.
\\\.ccw-wn are shareholders resolutions? @ The one hour rule and postponement of one week is an alterable provision.
© Companies Act provides for two types of resolutions that can be taken by the Company must give notice of postponement only if to a different location.
members at a shareholders meeting °  When a quorum is not present at the postponed or adjourned meeting:
s An ordinary resolution: © members of the company present in person/proxy deemed to be a quorum.
o Requires support of over 50% of votes exercised. ¢ Unless MOI or rules provides otherwise:
o MOI may require a higher percentage of voting rights o after quorum established, meeting may continue as long as at least one
= Except for removal of a director. shareholder with voting rights entitled to be exercised at meeting is present,
@ Must always be a margin of at WE@E.E&: percentages © A shareholders meeting may be postponed without further notice on motion if
required for ordinary and special resolutions. \M, 1 supported by members with a majority of voting rights at the meeting.
e A special resolution: - GO ¢ An adjournment of a meeting may be either to:
o Requires at least 75% of voting rights exercised o afixed time or place or until further notice as agreed to at meeting.
o MOl may permit a lower percentage of voting rights ° \.Ecmnm of adjournment need only be given when adjourned to a different location
= for one or more particular matters, ;/S/x_(m/m L&\ Cannot be adjourned more than 120 days after record date or 60 business days after

@ provided at all times there is a margin of at least 10%. *

/ adjournment occurred:

. X ;
e o s,/a\\,.h.ﬁ ) = An alterable provision

LR
“~“Whick decisions require a special resolution?

= Amendment of company's MOI

©  Approving voluntary winding up of the company

= Approval of sale of assets, merger, amalgamation or scheme of arrangement
@ Any other matter as required by the MOL

Can meetings be postponed or adjourned? Ve
d = A meeting may be postponed or adjourned for a week if:

o Within one hour after time for meeting to begin, quorum not present
= When no quorum at postponed or adjourned meeting, members

present in person or by proxy will be deemed to constitute a quorum; What is the meaning of the word “director’?
= If other business on the agenda, consideration of that matter may be

e A ‘director’ is

ostponed to a later time in the meeting without motion or vote. ; i ; :
\ postp g on or vol e Includes any person occupying position of a director or alternate director.

e Chairperson where a quorum not present within one hour of scheduled start time: .
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o Recognises different types of directors;
o Specifically provides that a person becomes a director only after given

or elect

wrilten consent Lo serve as a director, after having been
= Both Act and MOI can curtail powers of the board of directors.
= The King Code recognises three types of directors:
o Executive:
= Involved in day-to-day inanagement;
= Employees of the company or its subsidiaries.
Non-executive:

= Not involved in day-to-day management;

Q

= Not full time salaried employee of company or subsidiaries.
o Independent:
= Non-executive director;
= Notemployed by company in an executive capacity;
= Not a representative of a controlling shareholder;
s No contractual or business interest in the company or group.
o Shadow directors are people not officially appointed as dircctors but can give
instructions to the Board which acts on their instructions.
@ Recognised by the King Code but discouraged.
o Howard v Herrigel:
o Unhelpful or even misleading to classify company directors as executive or
non-executive for purposes of determining their duties to the company.
.
= The 2008 Act recognises the following mmﬂmm o u
o ExOfficio: 4

= ™olds office solely as a result of holding another office/title/status

«  Not appointed by shareholders;

= Has all powers and functions of other directors except to extent
restricted by MOI;

= Has all duties and subject to all liabilities of other directors.

o Memorandu

= Do not have to be appointed by shareholders;
= MOI can specify how and by whom director is appointed.

o Alternate director:
@ May be appointed or elected depending on contents of MOI;

CLAZ201 course notes

= A person elected/appointed to serve as a member of the board in
substitution for an elected/appointed director

= In a profit company, at least 50% of directors must be elected by

shareholders.

& MOI can provide for appointment of a temporary director;
= Unless MOI provides otherwise, directors can appoint.

@ Unitary board structure:
o Endorsed by the King Code;
o Two tier structure not recommended;
o A single board should consist of both executive and non-executive directors

sitting together and making decisions at same meeting.

¢ The King Code recommends a majority of ni1-executive directors: to ensure
objective decision-making: should ideally be independent and identified as such in
the a

e p.,.w vl ﬂwc., = 2N /mm.u/f._cmm;h/ J/.).D 3 L-ere bhuves
What are the differences between managers and directors?

et

AV@ DIRECTORS .EZ,PQMWM.
Need not be an employee but could be Employee of the company
m.v \«.w 1.«@/% Board of directors provide leadership and | Managers carry through strategy on behalf
o+ & direction at top of the organisation. of directors.
Responsible for leadership and direction of | Managers implement  decisions and
the company. ! policies made by the board
Have ultimate responsibility for long-term | Fewer legal responsibilities although
prosperity of the company. cannot act contrary to interests of
employer.

Directors required by law to apply care and | Note however that an employee/manager
skill and subject to fiduciary duties (or | has duties similar to a director’s fiduciary
' possible civil and criminal liability); can | duties towards company: Phillips v
also be held responsible for acts of the | Fieldstone Africa (Pry) Ltd; Robinson v
company and owe certain duties to | Randfontein Estates Gold Mining Cv Lid;
| stakeholders. Daewoo Heavy Industries (Pry) Lid v
Banks
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[ Accountable to  shareholders for

performance and can be removed by them.

Usually appointed and dismissed by |
directors/management and do not interact |
with shareholders.

Directors play a key role in determining

values and ethical position of company.

Managers must enact company Q.yoa_

taking their direction from the board. _"

Directors are responsible for company

Company administration can be delegated |

39

What is the effect of the Act and the company’s MOI on directors?
¢ Certain provisions in the Act may be varied by the MO while others may not.
= Provisions of the Act which may be varied by the MOIL:

(8]

o]

Higher number of directars can be specified;
Any person can have power to appoint and remove one/more directors
(whereas Act states that MOI must provide that shareholders will be entitled

“ administration. to managers, but ultimate responsibility __ to elect at least 50% of the directors and 50% of any al iy

| i . i ternate

| residenyitn dizectors. o Can provide that person be regarded as an ex officio director (not insisted on
|

[ A number of provisions of the Act for | Generally —managers are not held in the Act).

[ penalties for directors. responsible under the Act. o Can provide for appointment of one/more persons as alternate directors (not

|
| Directors can be disqualified as directors | Control over employ of a manager rests

insisted on in the Act).

_ under the Act or in terms of a company’s | with board and is exercised in accordance o Can provide for payment of remuneration to directors.

- MOL with manager’s employment contract. o Can provide for term of office of a director.

o Can provide additional grounds of ineligibility/disqualification of directors;

@ In terms of the King Code, key functions of the board of directors are to: o Can provide for minimum qualifications to be met by directors.

o Give strategic direction to the company; e ik e
° visions of the Act whic i ied by MOI:

o A lower number of directors;
o Cannot invalidate acts done where acts without required number of directors;

o Ensure management implements board plans and strategies;
o Be responsible for performance and affairs of company and to retain full and

effective control over company.
o Cannot entrench position of a director and override will of ordinary

shareholders as expressed in an ordinary resolution (S71 provides that

(2 .
,xmf What are the requirements for number of directors? ) A .
~ director may be removed by an ordinary resolution at a shareholders meeting)

s 4
.mx ;m..,n_m x.,mw, i Ly company: o Cannot override grounds in Act for ineligibility of directors.
o Must have at least one director
{&w o Foon Coetien cennel Be e Meckes <t el
i @ it Or Non- . - = .
o Who are persons ineligible to be m_nmﬁuum@m who are persons
© Must have at least 3 directors -

disqualified to be directors?

¢ A person becomes a director of a company when he/she; :
@ Certain people are ineligible to be appointed as a director while certain people are

o has been appointed or elected in terms of MOI or;
disqualified to be a director of a company:

= Person who are ineligible are absolutely prohibited, with no exceptions.
e Persons who are jneligible:
o A jurstic person (n.ﬁw Eon b Fadiee st .
A trust;
An unemancipated minor or person under a similar legal disability;

o holds an office, title, designation or similar status entitling the person 1o be
an ex officio director of the company
¢ Only become a director after delivering a written consent accepting position.
©  866: where company does not have prescribed minimum number of directors:
o does not negate or limit the ability of the board;
o nor does it invalidate anything done by the company.

o o0 o

Any person who does not satisfy a requirement in MOL
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o Persons who are disqualified: ¢ f ycL ! L g !
o Prohibited by a court of law from becoming a director: —-

= Absolute prohibition
o Declared to be delinquent by a court of law {

e Absolute prohibition _
o Unrehabilitated insolvent: (¢ . -

s Court has a discretion to allow appointment i
o Prohibited in terms of any public regulation: i

o Court has a discretion to allow appointment
o Removed from an office of trust because of dishonesty: ! v

; ; : _..:.\T,_ﬁ(.,\.; ol o

= Court has a discretion to allow appointment; :

= Shareholders can also avoid this disqualification. g e, e
o Convicted and imprisoned without option of a fine for theft, fraud, perjury or

various other offences:
= Court has a discretion to allow appointment;
@ Shareholders can also avoid this disqualification.

o Disqualified in terms of a company's MOL.

What are the exemptions to disqualifications of directors?
® S69(11) gives court & discretion and S69(12) shareholders of certain private companies,

an opportunity to avoid a disqualification.

s  Exemptions which can be granted by a court
o An unrehabilitated insolvent;
o Person removed from an office of trust for dishonest misconduct;
o Perscr convicted of a crime with an element of dishonesty.
= Application made ex parte;
¢ Applicant will need to show that rehabilitated from wrongful ways.

¢ Director disqualifications: exemptions for certain private companies
o Despite being disqualified, a person may act, ito $69(12)as a director of a private
company if:
e All shares are held by that disqualified person alone; or
e All shares held by disqualified person and related persons and each
related person has consented in writing to person being a director.

o Ex parte Barron
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s The following persons can apply to court for such an order:
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How do you declare a person delinquent or under %wc_uﬁmoa.w
(= F s -

rerlt e o rectey

$162: A court can order a person to be a ‘delinquent’ or ‘under probation’.

e 1 (2O e et

[ e

~o A company;

o A shareholder;
o A director;
c A company secretary or prescribed officer of a company;
/o A registered trade union that represents employees of the company;
| © Any other representative of the employees of a company;

o The Commission; or

\_ o The Takeover Regulation panel.

s person consented to serve as director/acted in capacity of director/ prescribed officer,

while ineligible or disqualified; OR

= person acted as a director whilst under probation and in contravention of an order under

Companies Act or CC Act;
o declaration unconditional & lasts for lifetime of person declared delinguent.

o person while a director grossly abused position of director OR e hibew

FoTS inle 16 o

e person took advantage of information/opportunity contrary to 876(2)(a) OR
= person intentionally/by gross negligence inflicted harm on company or subsidiary

contrary to $76(2)(a); OR

e person acted in a manner that amounted to gross negligence, wilful misconduct or breach

of trust; OR i Pobinoor - deanencd

e person acted in a manner in S77(3)(a)(b) or (c).

o declaration of delinqueney with any conditions court considers appropriate;
o seven years from the date of the order;
o court may also order that a director:
= undergoes programme of remedial education relevant to nature of
person’s conduct as a director:

= carries out community service or;
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° pays compensation to any person adversely mm.nn_o..n_ by conduct as a
director, to extent victim does not otherwise have a legal basis to claim
compensation,

= person, whilst serving as a director, was present at meeting and failed to vote against a
resolution despite inability of company to satisfy solvency and liquidity test; OR e
= person acted in a manner materially inconsistent with duties of a director; OR
e pe.son acted in or supported decision of the company to act in a manner set out in
S163(1) (acted in an oppressive or unfairly prejudicial manner)
o declaration placing a person under probation may be made subject to any
conditions court considers appropriate;
o subsists for a period not exceeding five years;
o A court may also order that director:

@ Undergo remedial education relevant to nature of person’s conduct as a
director:

3 carries out community service or;

® pays compensation to any person adversely affected by conduct as a
director, to extent victim does not otherwise have a legal basis to claim
compensation or;

e if a probation order, be supervised by a mentor in any future
participation as a director while the order remains in force or
° be limited to serving as a director of a private company or a

company of which that person is sole shareholder.

. or the T

o Order sought is delinquency;

© May be made subject to any conditions court considers appropriate including

limiting application to one/more particular categories of companies and,

o declaration lasts seven years from date of order or longer as determined by court.

@ Additional grounds open to Commission or to the Takeover Regulation Panel to apply for
an order of delinquency are that person has:

o repeatedly been personally subject to a compliance notice/similar enforcement
mechanism for substantially similar conduct:
o at least lwice been personally convicted of an offence or subjected to an

administrative fine/similar penalty in terms of legislation;
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= as adirector of one/more companies or a managing member of one/more

CC’s or controlled/participated in control of a juristic person:
e been convicted of an offence/subject to an administrative fine or
similar penalty within five years.

= must be proven that person a director/managing member/ responsible for
management of a juristic person at time of contravention that resulted in
conviction, administrative fine or other penalty.

= Court will grant a delinguency order only if satisfied that declaration of
delinquency justified

= Court will take into account nature of contravention and person’s conduct
in relation to management, business or property of any company, close

corporation or juristic person at the time prior to making its decision.

Can a person apply to court to suspend/set aside a delinquency

? _
order? Ve et allev

© A person who has been declared delinquent (unless order unconditional and lasts for
lifetime), may apply to a court: ;

o To suspend order and substitute order of probation, with/without conditions,
more than 3 years afier order or

o To set aside onm_nﬂ more than two vears after it was suspended.

= On considering application:

o court may not grani order applied for unless applicant satisfied conditions
related to urder und;

o may grant order if, considering circumstances leading to original order, and
conduct of applicant in ensuing period, satisfied that applicant has
demonstrated satisfactory progress towards rehabilitation and;

o reasonable prospect that applicant would be able to serve successfully as

director in future.

—Who are the first directors of a company?
° Every incorporator of company deemed to be a director until enough directors appointed

to meet required minimum number of directors.

e If number of incorporators of a company, plus ex officio directors and appointed directors
is less than minimum number of directors required for that company:
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o board must call a shareholders’ meeting within 40 business days after date of How are directors removed?

incorporation to elect directors to fill all vacancies on board. @.Pof. .ﬁ?o A director can be removed by:
o shareholders, and, in some circumstances, by the board of directors.

7 What about vacancies on the board?

& A person ceases to be a director and a vacancy arises on board of a company when: Removal by shareholders 7 / .___ .

= A director may be removed by an ordinary resolution adopted at a shareholder's meeling:

o no matter what the terms of any director’s contract may provide.

period in MOI for a fixed term contract expires;

| o director resigns;
o director dies; o Notice of meeting and resolution must be given to director before considering resolution

i o position of an ex officio director becomes vacant if person ceases Lo hold 10 remove director:

office/title that entitled person to be a director; o period of notice equivalent to that which shareholder entitled to receive when

c no longer lives in SA when no other directors of company resident in SA;

o becomes incapacitated to extent that unable to perform functions of a director

convening meeting.
e Director must be given an opportunity to make a presentation in person/through a

and unlikely to regain capacity within a reasonable time; representative, to the meeting, before resolution put to a vote.

o declared a delinquent;

o placed on probation under conditions inconsistent with continuing to be a Removal by the board of directors

= Grounds to remove a director by a resolution of board of directors are:

; director of a company;
".. o becomes ineligible or disqualified from being a director; or o Company has more than two directors and:
o removed from office by resolution of shareholders/board or by order of court: " = alleged by shareholder/director that director ineligible or disqualified;
2’ o Where a dire: tor has become incapacitated:

_ = if board removes a director: vacancy does not arise until expiry of P
time for filing an application for review/granting of a court order; = to extent that director unable to perform functions of a director and;

. = director suspended from office during that time = is unlikely to regain capacity within a reasonable time;
i o director no longer resident in SA when no other directors resident within SA;

How do you fill vacancies on the board? o director has neglected or been derelict in performance of functions of director

s Where board has taken a resolution to remove director, director may apply to court to

e Ifa vacancy arises in the board, other than as a result of an ex officio director ceasing
review determination of the board:

to hold that office:
o must be filled by a new appointment or by an election at next AGM. o must be brought within twenty business days after decision taken by board.

@ In any other event: vacancy must be filled within six months after vacancy arose at a

shareholders meeting called to elect a director or by a poll of persons entitled to

o Court may confirm determination of board or remove director from office, if

satisfied that director ineligible/disqualified/incapacitated/non-resident/negligent/

derelict.

exercise voting rights.
° These rules don't apply to a company that has less than three directors:

= Where, as a result of a vacancy, there are no remaining directors or no remaining

directors resident within SA, any shareholder with voting rights may convene a s Any director/shareholder may apply to companies tribunal for a determination.

meeting to elect directors.
¢ A company must file a notice within ten business days after a person becomes or

ceases to be a director of the company. o Rernoval as a director could nevertheless constitute breach of contract.

What about removal v here there is breach of contract?
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= Particular director will retain right to institute any claim in common law for damages
or compensation for loss of office as a director or loss of any other office as a

consequence of being removed as a director.

~ What about board committees?
o 872
o Except to extent MOI provides otherwise, board of directors may appoint any number
of committees and delegate any authority of board to a committee.
+ The King code:
o Clear that board is focal point of corporate governance system;
o While board may delegate authority, important to distinguish between a
delegation and an abdication of powers;
= The Companies Act:
o Board responsible for carrying out its duties properly and a director cannot
avoid responsibility for e.g. by shielding behind a committee:
»  Board of directors remains liable for proper performance of a
director’s duty despite delegation to a committee.
= Committee may include non-directors but person on committee
cannot be ineligible/disqualified to be a director.
= Non-director appointed to a board committee will not have any
voting rights on any matter to be decided upon by that committee,
o S72(4) entitles Minister of Trade and Industry to prescribe that a company/

and ethics committee if desirable in

category of companies must have a soci
the public interest having regard to:

#  [ts annual turnover;

= Size of its workforce;

= Nature and extent of its activities.

* What about committees and the King Code?

= Public listed company should at least have:
o an audit committee and a remuneration committee

o Establishment of a nomination committee is a strong recommendation:

What about board meetings?
e Director authorised by board may call a meeting of the board at any time
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o Directors meeting must call a meeting if required:
o by number/percentage of directors specified in MOI;
o by at least 25% of directors where board has at least 12 members;
o when board has less than 12 members and requested by at least two directors.
Electronic communications _ ¢~
= Possible to conduct board meetings by electronic communication;
¢ Also possible for one/more directors to participate in meeting by electronic
cormmunication, provided facility used allows all persons participating to communicate

concurrently with each other without an intermediary and to participate effectively.

Notice

e The form of the notice and the periods are determined by board of directors;

= Only requirement is that should comply with requirements in MOI or rules.

¢ No board meeting may be convened without notice to all directors.

e If all directors present at a meeting and acknowledge actual receipt of notice or waive

notice, meeting may proceed even if company failed to give notice or notice defective.

Quorum
e Majority of the directors of the board must be present at a meeting before a vote may

be called.

Yoting
= Every director has one vote.
e Majority of votes on a resolution are sufficient to approve the resolution.
e If a tie: chair may cast a deciding vote if did not initially cast a vote or matter being

voted on failed.

Minutes and resolutions
s Minutes of all board and committee meetings must be kept by the company.
o must include declarations given by directors & resolutions adopted by board.
s Resolutions must be dated and sequentially numbered and are effective as of date of
resolution, unless resolution states otherwise.
o Minutes of board and committee meetings and resolutions signed by the chair are

evidence of proceedings of meeting or adoption of that resolution.
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Directors acting other than at meeting
¢ A decision that could be voted on at a meeting of the board may be adopted by
written consent of a majority of directors in person or by electronic communication
provided that each director received notice of the matter to be decided.

o same effect as if voted on in a meeting.

.M.ﬁs? WO | s B Mj.ﬂ»(flaxoﬂrw S <
%\ What are the duties of directors? . cicd way 4 asprcl

= Four sources from which the duties of directors arise:

(o]

Their contracts with the company (if any);

T+ 0
The company’s constitution (MOI);

The Companies Act; and

o o o

Common law.

The 1973 Companies Act:

o Largely left to common la .»./E,a codes of corporale practice,

i f
gl I 1 1 £y f
w3 5 cobied etien o Ve ach |

] e )

¢ To disclosei to board any personal financial interest in matters affecting company
(875)
o Not to use position of tiirector/informationobtained as directo (fain 0 w&ﬁ@

o) B B
s To disclose/to board any ‘material ‘information that comes to a director’s attention

o Toactin the best interest of the company (S76(3)(b))

> To.act with a géasonable degree of car , ¢kill and diligence (S76(3)(c))

@ Provisions in 2008 Act do not substitute duties of a director under the common law.

o Courts may stll have regard to common law including past case law

@n_.w?_.m m._um_.c_m_ codification of the law).
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What are the standards of a director’s conduct?

*  Directors must not abuse possession of information (876(2)) and must act n a certain

N

R way when there is a personal financial interest (S75).

v &
Q .4V Directors must not abuse their position or information (S76(2) and must act in a certain
way when there is a personal financial interest (§75). . .
e 8§75- = __n._.rnhm [l heaw -~ dureck m e q...w el & 7?.;.,.. ok e A.\.m T =

e If adirector is the only director but not the only shareholder of company:

o erespin an agreement/other matter of company

to shareholders and obtain their prior approval by an ordinary resolution

before he enters into the agreement or deals with the matter.

e In all other cases:

director in a matter to be considered at a board meeting and director may not
be present at or take part in discussion.

o A director may also make an advance general disclosure of personal financial
interesis 1+ 1he shareholders or the board.

2 s S76(2)(a)
e

o A director may not abuse position as director, or information obtained while

acting as a director, to gain an advantage for himself/another person other

than company/wholly-owned subsidiary, or to knowingly cause harm to the
company/subsidiary.

e .«...._ _J@&AQQD .

e A director has a duty to disclose any information that comes to his attention, unless

LR ath nf..ﬂh_( . i
CEYIEATY i the director reasonably believes that the information is:

o immaterial to the company;
o generally available to the public;

o known to other directors.

Regal Hastings Ltd V Gulliver
= o Directors should avoid placing themselves in a position where their duty 10

y the company conflicts with their own interests

el enlited o ﬁ_n_* e

\__ e _Robinson v Randfontein
o Where one man stands in a position of confidence involving a duty to protect
interests of another he is not allowed to make a secret profit at other's
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expense or place himself in a position where his personal interest conflict
with his duty.
o Ghersi v Timber Developments (Pty) Ltd
o facts of each case important in determining whether or not a person has acted

in breach of the fiduciary duty owed to the company.

> For purposes of disclosure ‘director’ has an extended meaning:
o Includes alternate director/prescribed officer/person who is a member of a
board committee/committee:

= irrespective whether also a member of the company's board.

876

,A “Acting in good faith with a certain degre
o A director oﬂ a company must exercise powers Ea functions of director in good faith

¢ of care, skill and diligence

e B T
o 1

and in best interests of company. S e W Aty

o Philotex v Snyman
o Although test objective, takes subjective elements into account in that

knowledge, skill and experience of that particular director taken into account.

876(4)

Introduces business jud

t rule into South African law

L

A director will be regarded as having acted in the best interest of company and wi

required degree of care, skill and dilige

o Took reasonable steps to become informed about the matter and;

has no personal financial interest in subject matter of deci

reasonable basis to know any related person had a financial interest in_matter

o made or supported a decision in belief that in best interest of company.

e A director is also entitled to rely on:
o One/more employees whom director reasonably believes to be reliable and
competent in functions performed;
o Information, opinions, reports or statements provided by legal counsel,
accountants or other professional persons retained by company;
o Board/committee as to matters involving skills/expertise that director

reasonably believes are matters within particular persons profession, or
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expert competence or as to which person merits confidence or a commi. e of
the board of which the director is not a member:
= unless director has reasons to believe that actions of the committee

do not merit confidence.

o __Fisheries Development Corporation v Jorgenson held that:

(=]

o]

s}

extent of a director's duty of care and skill largely depends on nature of
company’s business;
law does not require director to have a special business acumen and;

director's may assume that officials will perform their duties honestly.

What about the liability of directors and prescribed officers?

¢ Company may recover loss/damage/costs sustained by company from director when:

(s}

(s}

. Liodk
Ito commor law or delict relating to breach of fiduciary duties; flia Yires conkes

Director acted in name of company/signed anything on _u/o_ﬁ: of CoeRy
1
while knowing he lacked necessary authority; 770

avention of 2008 Act relatin

Director conducted com

to pre-in jon contracts;

Director a party to an act/omission by company despite knowing it was
calculated to defraud a creditor/ employee/shareholder of company, or had

another fraudulent purpose;

Director si

person had consented to be a director of the company, when no such consent

had been given, despite knowing statement was false, misleading or untrue.

Director present at a
than at a meeting where there was:
s non-compliance with formalities prescribed by Act;

ares, despite

Director failed to

Director participated in i ities, despite knowing non-

compliance with provisions of Act;
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o Director in_granting options despite knowing shares for which

options could be exercised or into which securities could be converted had

not been authorised;

o Director participated in decision to grant fi
of securities of company, despite knowing provision of financial assistance
was inconsistent with S44 or company’s MOI:

= A company may provide financial assistance for acquisition of shares
provided:
»  satisfies solvency and liquidity test;
o terms under which financial assistance proposed are fair and
reasonable to company;
= company can provide financial assistance for acquisition of shares
for an employee share scheme or after a special resolution of
shareholders which within previous two years approved assistance
for a specific recipient/category of potential recipients;
ranted financial _agssist

o Director provided with a loan or e despite

knowledge that financial assistance inconsistent with $45 or company's MOI:

= Includes lending money, guaranteeing a loan or other obligation and
securing any debt/obligation;

@ A company can provide a director with a loan/financial assistance if:

@  pursuant to an employee share scheme or;

o pursuant to a special resolution of shareholders within
previous 2 years which approved assistance, either for
specific recipient/category of potential recipients;

= specific recipient falls within category and;

e board satisfied that immediately after providing financial
assistance, company would comply with solvency and
liquidity test, and;

o terms under which financial assistance proposed are fair and
reasonable to the company.

o A director participated in a resolution approving a distribution despite

knowing distribution contrary to S46:

= A company may make a distribution provided:
= pursuant to an existing legal obligation of company, or;
° in terms of a court order, or;

= board by resolution has authorised distribution:

CLA201 course noles
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= Board of company:

¢ should be satisfied that reasonably appears company will
satisfy solvency and liquidity test immediately after
completing distribution; and

= must by resolution acknowledge that applied solvency and
liquidity test.

= liability of a director who failed to vote against a resolution arises
only if:

o immediately after making distribution, company does not
satisfy solvency and liquidity test and unreasonable at time
of decision to conclude it would.

s liability of a director does not exceed:

s difference distribution exceeded amount that could have been
distributed without causing company to fail test and;

¢ amount, if any, recovered by company from persons to

whom distribution was made;

= A company may acquire its own shares provided passes solvency and

liquidity test;
@ Any subsidiary of a company may acquire shares of that company
but not more than 10% of issued shares of holding company;

= No voting rights attached to shares are acquired by subsidiaries.

Director liable jointly and severally with any other person liable for same act:

o Proceedings to recover any loss/damages/costs may not start more than 3
years after act/omission that gives rise to liability occurred.

In any proceedings against a director, other than for wilful misconduct or wilful

breach of trust:

o court may relieve director, either wholly or in part, from any liability or on
any terms the court considers just.
= [f appears to court that director has acted honestly and reasonably.
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Can a company indemnify a director or take out insurance?

= 578

e A company
o Any provision in an agreement, MOI or rules of a company, or a resolution

adopted by a company, whether express or implied, is void:
= toextent it directly/indirectly purports to relieve a director of duty.
o Except to extent that a company’s MOI provides otherwise:
s company may advance expenses to a director to defend litigation in any

proceedings arising out of the director’s service to company.

rance to: ¢ 08 e 1%3#.0? lo=s

= Company can take out i
o protect director against any liability/expense for which company permitted to
indemnify a director;
o insure itself against any expenses that company permitted to advance to a director
K > and for which company permitted to indemnify a director, ., eope b o .
: P\, thing< te e olowad de
& 4,WL @ A company may not: do
o Directly/indirectly pay a fine imposed on director of company/related company,

convicted of an offence in terms of any national legislation;

o indemnify a director in respect of liability where he/she;

= acted in company’s name or signed any doc's on behalf of company

knowing he had no authority to do so;

o = participated in carrying on business in insolvent circumstances
knowingly;
= was party 0 an act/omission by company despite knowin

»  caused loss/liability to company as a result of wilful misconduct/wilful

breach of trust;
= s liable to a fine for an offence contravening any national legislation.

s S78(8):
© company can claim restitution from director of company/related company for
any money paid directly/indirectly by company to or on behalf of director in

any manner inconsistent with above restrictions.
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Onaped ©

| statements and records?

H, s The solvency and liquidity test must be applied:

___ o When a company intends to provide financial assistance for subscription of
its securities (S44);

o If acompany grants loans/other financial assistance to directors (S45);

o Before a company makes any distribution (S46);

o If a company wishes to pay cash in lieu of issuing capitalization shares (5§47);

o If a company wishes to acquire its own shares (S48).

o Historic cost-accounting methods may be insufficient; current accounting
concepts may need adaptation, including disclosure of assets at ‘market values'.
e In terms of solvency and liquidity test, a company's assets must be ‘fairly valued’

and all reasonable foreseeable financial circumstances of company at the time

must be consilered

\ Must companies file an annual return?

e Every company/external company conducting activities within SA must file an
annual return with commission including a copy of company’s annual financial
statements if required to have financial statements audited in terms of 2008 Act.

e

T

rare there accountability and transparency requirements?
= Imposes additional accountability and transparency requirements on certain

companies, particularly on:

i it et et

o apublic company;
o a private company that has received the relevant administrative notice from

commission and;
o state-owned companies not exempted from these provisions.
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e WY AP T Aes pundt TR o Person appointed as auditor of a company must be acceptable to company’s audit
¢ A public company and state-owned enterprise must: zm/.m o committee as being independent of company.
o Appoint a company secretary n?»,ﬁz ctm.-_/ e A reliring auditor may be automatically re-appointed at an AGM, without a resolution
o Appoint an auditor & being passed, unless:
o Appoint an audit committee P ©  retiring auditor no longer qualified for appointment;
e o o retiring auditor no longer willing to accept the appointment;
= Every company that appoints a company secretary or auditor {whether required to or s S o  retiring auditor required to stop being auditor in terms of rotation of auditors;
voluntarily) must maintain a record of its secretaries and auditors, including name AN S o o company’s audit committee objects to reappointment;
{and former name) of each person; date of appointment etc and any changes, g W BEE o company has notice of an intended resolution to appoint some other person/s in

L place of the retiring auditor.

What are audit requirements & req’s for independent review? e If AGM of a company does not re-appoint an auditor, directors must fill vacancy within
40 business days after date of the meeting.

e Annual financial statements of a public company must be audited;

e Annual financial statements of other companies must either be audited or subjected 1o an

independent review unless company exempt from independent review. How do auditors _.mwmmu and ﬂ_wmn.._uguﬁm:m if thereis a 1wnb=n%.w

@ Resignation of an auditor is effective when notice of resignation is filed.

e 590(2) disqualifies certain people from being appointed uditer vl a company: = If a vacancy arises in office of an auditor of a company:
o Cannot be a director/employee of the company; o board must appoint a new auditor within 40 business dty after filing resignation.
© Cannot be an officer of company although name must be included in records. = Before making an appointment to fill a vacancy:

o board must propcse to company’s audit committee, within 15 days after vacancy,

How is an auditor appointed? name of at least one registered auditor to be considered for appointment.
= Board can appoint person proposed to audit committee if, within 5 business days after

o A public company and certain private companies must appoini i wilitin cvery year al
the AGM. proposal, audit committee does not reject proposed auditor in writing.

= Other companies may voluntarily appoint an auditor. ¢ If company appoints a firm as its auditor, a change in membership of the firm does not

s To be appointed as an auditor of a company: create a vacancy as long as not less than half of members remain after change in

o A person/firm must be a registered auditor and; rompasition,

. © Mustnot be: .:\..V\nm\.un“ nf.ﬁ..
G ; ; >8 :
v @ director/ company secretary/prescribed officer of company, or; ﬁ?.ﬁu, How does rotation of anditers work?
® employee/consultant of company engaged for more than one year in ° Same individual may not serve as auditor/designated auditor of a company for more
maintenance of financial records or preparation of financial statements, than s Einannial vsaia
3 consecutive financial years:
= & person who, alone/with a partner/femployees, habitually or regularly o Individuals only, not firms and does not apply to private companies.

I o Cuties Al soceutib ke porfiecretarial werk for onipany. @ If an individual has served as auditor/designated auditor of a company for 2/more

consecutive financial years and then ceases to be auditor/designated auditor:

o  Prohibition includes an rson who, duri fi i i i ; . . .
s B B g 5 fndecldl yeurs immatiately before » may not be appointed again as auditor/designated auditor of company until

appointment, acting in a capacity that prevented from bei inted itor. . .
i & pacity PICYANAR RRemen fom betls appcee By sty expiry of at least two further financial years.
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If company has appointed two or more persons as joint auditors, company must manage

rotation so that all joint auditors do not relinquish office in same year.

What are the rights and the restricted functions of auditors?

o

In the case of auditor of a holding company entitled to:

Auditor of a company is entitled to:

© access at all times to accounting records/books/documents of company;
o require from directors/prescribed officers any information and explanations
necessary to perform auditor’s duties.

e 1
e

Y D

new itk o letha

o right of access to all current and former financial statements of any subsidiary;
o require from directors/officers of holding company/subsidiary any information
and explanations regarding statements/accounting records/books/documents of

subsidiary necessary to perform auditor’s duties.

Auditor entitled to attend any general shareholder's meeting and to be heard on any part

of the business of the meeting that concerns auditor's duties/functions.

May apply to court for an order to enforce rights as an auditor:

o Court may make an order that is just and reasonable to prevent frustration of

auditor's duties by company/any of its directors/prescribed officers/ employees.

An auditor appointed by a company may not perform any services for that company that

would place the auditor in a conflict of interest:

o As determined by Independent Regulatory Board for Auditors, S44(6) of the

Auditing Professions Act 26 of 2005 or company’s audit committee.

What are audit committees?

At each AGM, a public company/state-owned enterprise/any other company
voluntarily decided to have an audit committee, must elect an audit committee unless:
© company is a subsidiary of another company that has an audit committee; and
o audit committee of other company will perform functions required ito Act.
Must have at least 3 members who are non-executive directors not involved in the
day-to-day management of the company in the previous 3 financial years

Members cannot be:

CLAZ201 course notes

L man. ﬂﬁ.(:—. exdel

13
et oo

= duecka

e

mﬁ*. .jmm., .

e s

39

o prescribed officer; full-ime executive employee of company/inter-related
company; material supplier or customer of company; person who holds or
controls more than 5% of general voting rights associated with securities
issued by company/holding company;

It is therefore obvious that a member of an audit committee should be an independent
person who is able to act objectively and without bias.

The board can, considering education, skills and experience of its directors who are
members of the audit committee, appoint, as an additional member, a person who is
not a director but who has, in directors’ opinions, requisite knowledge and experience
in financial matters to better equip audit committee to carry out its functions:

s person cannot be ineligible or disqualified.

jttee are to:

tions of the audit col

o Nominate appointment of a registered auditor independent of company;
o Determine fees to be paid to auditor and terms of engagement;
o Ensure appointment complies with provisions of Act and other legislation;
o Determine, taking Act into account, nature and extent of any non-audit
services that auditor Ewﬁimm not provide to a company/related company;
o Pre-approve any proposed agreement with auditor for provision of non-audit
services to company;
o Prepare a report, to be included in annual financial statements for the year
describing how the audit committee carried out its functions and whether:
2 satisfied that auditor independent of the company and;
= commenting on financial statements, accounting practices and
internal financial control of company;
5> Receive and deal appropriately with any concerns or complaints, whether
from within or outside the company or on its own initiative, relating to:
= accounting practices and internal audit of the company;
= Content or auditing of company's financial statements;
= Internal financial controls of the company or
@ Any related matter.
o Make submissions to board re company’'s accounting policies, financial
control, records and reporting.
o Perform other functions determined by board such as development and

implementation of a systematic, disciplined approach to evaluate and
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improve effectiveness of risk management, control, and governance
processes within company.
= In considering whether a registered auditor is independent of a company, audit
committee must ascertain that auditor does no! receive any direct/indirect
remuneration or other benefit from the company, except as auditor, or for rendering
others services to company, to extent permitted in terms of Act.
e Consider whether auditor’s independence may have been prejudiced:
o Asaresult of any previous appointment as auditor; or
o Having regard to extent of any consultancy, advisory or other work
undertaken by the auditor for that company.
o Consider compliance with other criteria relating to independence or conflict
of interest and any other company within group.
»  Nothing precludes appointment by a public company at its AGM of an auditor other
than one nominated by audit committee, but if such auditor appointed, valid only if

audit committee satisfied that proposed auditor is independent of the company.

Which companies must appoint a company secretary?
= Chief administrative officer of a company.
= A public company or state-owned enterprise must appoint a company secretary.
e A juristic person/partnership may be appointed as long as _every naamwmmn of that

parmership is not disqualified from being appointed company secretary.

e The first company secretary may be appointed by:
o Incorporators of the company; or
o Within 40 business days after incorporation by either directors or an ordinary

resolution ¢~ .hareholders.

e A person will be disqualified from being appointed company secretary if:
Court prohibited person from being a director or declared person a delinquent; or

Removed from office of trust on grounds of misconduct involving dishonesty; or

O o o0

An unrehabilitated insolvent

o Convicted, in SA/elsewhere and imprisoned without option of a fine or fined
more than prescribed amount, for theft, fraud, forgery, perjury or an offence
involving fraud, misrepresentation or dishonesty;

@ In promoting/forming/managing a company or under various legislation.
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e _Disqualification (except for probation and delinquent directors) ends five years after

removal from office/completion of sentence

= A company secretary is accountable to the company's board;

o Duties include, but are not restricted to:

o Providing directors with guidance as to duties, responsibilities and powers;

o _Making directors aware of any law relevant to or affecting company;

o Reporting 1o board any failure on part of company/director to comply with Act;

directors/audit committee, are properly recorded in accordance with Act;

o Cerifying in company’s AFS whether company has filed required returns and

S | notices in terms of Act and whether they appear to be true, correct and up to date;

o Carrying out functions of a person designated in terms of §33(3).

L

= Board of directors of a company can

e Where company secretary is removed by company, secretary may insist a statement be

included in AFS setting out secretary’s content as to circumstances resulted in removal.

s The statement of the company secretary must be included in the director’s report in the

company’s annual financial statements,

M - s + N - muS u&.«.
Is it necessary to register secretaries and auditors? ( cenposyy Comm®

e Every company that makes an appointment of a company secretary or auditor, even if

_voluntarily, is Rm.:,ﬁu.a to maintain a record of its secretaries and auditors, including:

o _name, (and former name); and

o Date of every appointment.

o If a firm or juristic person is appointed then:

= pame, registration number and registered office of firm/juristic person;
s name of any individual contemplated in S90(3), if applicable, and

= Any changes in particulars with date and nature of change.
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Companies Act 1973 relied extensively on criminal sanctions as a means of ensuring

compliance with its provisions.

e The 2008 Act:
o Seeks to decriminalise company law;
® Necessary to provide effective private-law remedies which
discourage gross mismanagement and abuse of power

e

o Three specific remedies:

= Court can disqualify directors or put them onto probation;
@ Member has statutory right to bring proceedings on behalf of
company where the company:
= prejudiced by acts of controlling directors &;
o failed to take action to bring directors to account.
ﬁyo Available to shareholders to

® e.g. victims of oppressive/prejudicial conduct by company/related

person

What remedies are there against directors who have abused their
position?
e 5162

o Includes a person who was a director within two years before the application;
o Can be brought hy:
# Company/shareholder/director/employee representative/Commission

CLA201 course notes

63

e Serious consequences for the director:
o If placed under probation:
® may not serve as director except lo_extent permitted by probation
order;

o If declared a delinquent:
= Disqualified from being a director (normally for 5 years)

© The court is obliged to order a director delinquent when he/she:
= Consented to act as director while ineligible/disqualified;
@ While under probation, acted in a manner that contravenes order; or

= While a director, acting in a manner that amounmts to

negligence, wilful misconduct or breach of trust.

o A court may nlace a director under probation if he/she;

= Acts in 2 manner materially inconsistent with being a director;

= Is present at a meeting and fails to vote against a resolution despite

inability of company to satisfy the solvency and liguidity test.

o Probation order not longer than five years and subject to conditions, such as:

¢ Supervised by a mentor/limited to serving as director of private

o May be made subject to conditions, such as:
@ undergoes remedial education or performs community service.
o The Commission must establish and retain a public register of persons who

are subject to an order declaring them to be delinquent or under probation.

5 es the cam Bany R LT e S bzl

What is the derivative action? the shcueleldes jake f pent Hiewvsciven
e Under Common law, company must act to have wrong against company redressed:

@.@. o Foss v Harbotle,
ca o But company is unlikely to act when wrongdoers control the company.

¢ A member/s could therefore institute court action on behalf of company i.e, the

derivative action:

= member derived right to bring action from right of the company;

» Could also give rise to a personal remedy to enforce members

individual rights against company/fellow mwm_.nrm__iﬂm.

o Unsatisfactory for a number of reasons:
o Members could incur substantial legal costs;

SR
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o_Info required to launch action often only in hands of wrongdoers/company. = Applicant must establish that an act/omission of company/related

person has had result that is g vefunfair] dicial to ‘or

_majority. “Qw.u,f%.\%n e \ L ,
o 1973 Act: introduced a statutory derivative action as an alternative: Gechien Bl ot ML e = Applicant must establish that business of company/related person is .
o Member could apply to court F_‘ mmuom_._.:dmﬂ. @._. .u.%_o Py w\_ i TQ_KAET being/has been conducted in manner that is oppressive/unfairly %N\ .
investigate matter and report to court; T rejudicial to, or unfairly disregards interests of applicant; :
©  Only available to redress wrongs committed by current or former directors F R Carmsifpate @ Available as a result of a single act/omission or a course of dealing;
_ and officers. \.\\. = Need not be an act by company but could be by person controlling
ned A company.
> 2008 Act: S165; ot v e Ve enat© o Intended as relief for applicant member/director and not for company.
o_ Abolishes common law right of a person other than company to bring legal
proceedings on company's behalf; o New category of relief: $163(c):
o Can be used by: = Where son related to
®  shareholder/director/representative of employees/any other person company are exercised in a manner that is oppressive/unfairly
with leave of court; prejudicial tofunfairly disregards interests of applicant:
o Typically available against an alleged wrongdoer in control of company. o Usually where abuse of power by managing

o Company must, after demand being served on it, appoint an independent and director/executive director/person controlling company, but

S ————— : ol 1 A ;
impartial person/committee to investigate demand and report back to Board. .ﬁum,.:hsﬁ 2 not necessary to show that directci’s act constituted an act of

o P et S S et FRTRLE

o Fact that shareholders of a company have ratified or approved any particular ﬁﬂ«./ company.
conduct of the company does not prevent a person from making a demand or
applying for leave under S165, but court may take ratification/approval into o Court appears to have a less restricted discretion:
account in making any judgment or order. = Could muke an order without it being proved that one of the grounds
.. avatluble or it's just and equitable.
What are the statutory remedies for shareholders? <= fergo v} ST~ o Type of relif which the court may give, whether inerimfinal; €90 1¢
= QOrder restraining conduct complained of:
1. Relief from oppressive or prejudicial conduct in terms of 5163 = Direct company to amend MOI or amend a shareholders' agreement;
o 1973 Act: Section 252: = Appoint replacement or auditional directors or;
o Providing a statutory remedy to minority shareholders who were victims of *  Declare any person delinquent or under probation;
leco\mwiien e w9 oeed = Order varying/setting aside transaction to which company a party and

oppressive conduct by majority in their control of company

eyl

Mt Nhas pegsn 0

= Additional to personaliprivate action which minority shareholders Lol e s L

could bring under common law. u  Direct rectification of the registered or orders of the company.
o S163(2)(b):
= Court, as an alternative form of relief, may appoint a liquidator ‘if the

e 2008 Act: Sectionl63: \ L
o Extended to provide a remedy to directors as well as members;

i i i it i tricted
o More broadly and clearly defined circumstances: company appears to be insolvent'. If not insolvent it is restricted to

relief that will enable the company to continue in existence:

e decision in Robson v Wax Works (Pty)Lid
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o 8163(1):
= Shareholder/director may approach court by application;
o 8§163(2)(1):
s expressly empowers court to make an order for trial of any issue as
. determined by court.
peow
2. Dissenti' g shareholders appraisal rights in terms of s164  (isc '€ nmmwwmw,
= 1973 Act: 8102: . "
o Permitted di
shares who were aggrieved by decision of company to vary their class rights

to apply to court for a relief under 5252 (could include purchase of their

2 company with different classes of

nting sh

Shares by company).
e 2008 Act: S164
o An appraisal right is right of shareholder to require his company to buy his
shares at their fair value if company takes any of listed triggering actions.
i cising_appraisal rights must

o _ Dissenting shareholder who wants
notify company in writing of opposition before resolution put to_vote.

o If resolution passed: shareholder, to exercise appraisal rights, must demand
payment of fair value of shares from company;

o Fair value must be determined by company, as all dissenting shareholders of
same class are entitled to same amount per share,

o Dissenting shareholders who do not accept company's offer can gither:

v allow offer to lapse (then reinstated 1o their full rights as
shareholders) or apply to court for a determination of fair value.

o Once again, shareholders can choose between surrendering their shares for
the amount determined by the court or withdrawing their respective demands,
if they regard the fair value determined by court as unacceptable.

s Value applied by court does not apply to dissenting shareholders who
accepted company's original determination of fair value.
e Resolution must adversely affect rights/interest of shareholders against the company
or relative to other shareholders before remedy available.
= Resolution to amend MOI in a way which affects commercial value of shares without
altering rights of shareholders or terms on which shares held not subject to protection

of this section.
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= 2008 Actenvisages that class rights may be altered in one of two ways:

o _By amendment to MOI b

o By board but only to extent MOI expressly grants board authority to do so: N

= S164 does not apply where board authorised to change class rights;

= In line with purpose of 5163 which is to provide minority n.zG. a_.h,
shareholders with a means of protection against certain actions of & \\yr

. . . - E ov
majority shareholders rather than against actions of the directors. \c@ ke

s Oy 3__,.\.%@ te dissoat ing Cyicii e
nclder

- .P, ,L_ Ven e Gﬁ....&..,‘..__ 2
o Company considering adopting a resolution concerning disposal of greater +i7¢ ¢ ;
Tov ey Yaewe L oo
e vy w L ghy

= fe g EYY T
ﬁ.m.,\.m pa) -

= S164 applies to resolutions concerning 3 other situations::

part of undertaking or;
o An amalgamation or a merger or
o A scheme of arrangement.
o Does not apply to:

= Transaction/agreement/offer pursuant to a business rescue plan.

o Tendering of shares under S164 and payment by company does not qualify as
an acquisition of shares under S48 or a distribution =0 solvency and liquidity
test does not apply.

If reasonable grounds for believing that payment by company of the fair value would
result in company being unable to pay debts as they fall due in ensuing 12 months:

= company may apply to court for an order that is just and equitable to

ensure dissenting shareholders receive payment at earliest possible

date compatible with company satisfying other financial obligations.

rities in addition

o Provides a new remedy to
to other rights under Act or in terms of common law.

o Holder of issued securities may apply to court for a declaratory order regarding
person’s rights, company’'s MOI, any rules of company or relevant debt
instrument.

o Alternatively holder of securities can apply for an appropriate order to protect
those rights or to rectify any harm done to securities holder by company or any of

its directors.
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What liability is there for abuse of separate juristic personality of a

company? — .
R Y (pen—— e o s lhew veld coRe S
2008 Act: wpert Glewctore v fibee hom | i L&
o Interms of $163(4) of 2008 Ac \n“nﬁ*wfﬂ«@...a,,,,ur Lol Tharckere TE arok. & o § wocry
e Whenever a court finds incorporation of, or any act by/on behalf of/any use of, a ke S

A PPerCiney i

company nonwE_._am_H;.._r_.mm%onnmm_ abuge Jof juristic personality of company as a Lo P et
L
LR .Y

{
- 4
dasiali s
T n..._.....h..;, IS ' e NS

separate entity: b (R
may declare company deemed not to be a juristic person in respect of rights, cvon rois

= o

o

obligations or liabilities of company, or of a member or shareholder thereof, or of i/ (< A

such other person as specified in the declaration. =
o court may give such further order/s as deems fit to give effect 1o such declaration,
e Declaration can be made by court on application by an interested person, or in any

proceedings in which a company is involved.

What enforcement agencies are there and how does Alternative

P X i
Dispute Resolution ﬁw.w._w.mw work? (Tleved ciouy (i

Ol

- el oo botal ar ek |
Conpoasy inTelectual oy gt h

CEPC - = . ﬁ( Ay
= One of the objectives of the new Act is predictably regulation, } gl J ¥ bolechte mm%«« ?
.o s oer™ -

Cipro -

o The 2008 Act uses a system of administrative enforcement.

= Companies and Intellectual Property Commission usually responsible for

enforcement of Act (unless within jurisdiction of Takeover Kegulation Panely

e Companies Tribunal functions include review of certain decis
o 2008 Act envisages four alternatives for addressing complaints regarding alleged
contraventions of Act or for enforcement of rights, whether ito Act or under a
company's MOI or rules. The aggrieved party can:
o Attempt to resolve dispute using ADR procedures; or
o Apply to Companies Tribunal for adjudication but only iro certain issues; ur
o Apply to High Court or
o File a complaint with the Commission.
@ Parties who approach court directly, except where Act clearly indicates court the only
avenue, run risk court will decline to hear matter or penalise party until alternatives

attermnpted.
Companies and Intellectual Property Commission: establishment and functions

e An organ of state within the public administration.
= Jurisdiction throughout Republic;
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¢ Independent; must perform functions impartially and in most cost-effective and
efficient manner;

= Must establish a company's register and make information available to public.

Companies and Intellectual Property Commission: investigation of complaints m. e @ dicagia@
o Plays a central role in enforcement of the 2008 Act; ge k& courk
o Accepls written complaints or may initiate complaints directly on its own motion or
at the request of another regulatory authority
s May respond to a complaint in one of three ways:
o Notify complainant will not investigate a complaint that appears to be
frivolous, vexatious or without sufficient grounds;
o Recommend complainant resort to ADR; or
o Direct an inspector/investigator to investigate complaint.

a%ﬁnaww Tribunal: composition and functions [CCOMW [t come ﬁun_s._a@
c

t vk jes n digauk
e Two main tasks are to: petare ge Ve oprend, parkies i
o ngh fee:
o Serve as a forum for voluntary ADR in any maftér under the Act and;

o Carry out reviews of administrative decisions made by Commission.
e  Functions of the tribunal are to:

o Adjudicate any application that may be made to it in terms of the Act;

o Assist in resolution of disputes ito ADR provisions of Act and

o Perform any other function assigned to in terms of the 2008 Act.

The Companies Tribunal: adjudication
e Person seeking to address an alleged contravention of Act or to enforce rights under
Act or MOI or rules can apply to tribunal for adjudication.
¢ Must conduct its adjudication proceedings expeditiously and in accordance with
natwral justice and may conduct them informally;
o  Presiding member must issue a decision together with reasons;

¢ Binding on Commission subject to any review by the court.

Voluntary resolution of disputes
e Applicant can refer matter instead to Companies Tribunal or to an accredited entity
for resolution by mediation, conciliation or arbitration.
= No appeal against an arbitrators award but court may review on limited grounds.

¢ Both parties must agree to use the process as it is voluntary.
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What is a close corporation?

o The Close Corporations Act 69 of 1984 (the Act):
o A CC has its own legal personality;
o enjoys benefits of perpetual succession;
o has capacity and all powers of a natural person;
o

is a separate legal person and is distinct and apart from its members.

e Members (and others) can be liable for debts in certain circumstances:
o S635: court can ignore separate juristic personality if abuse of CC as a juristic
person;
o 823: liability if name of CC not used properly;
o S§52: prohibits making of certain loans;
o S64: personal liability on those who have acted recklessly or fraudulently.
s Haygro Catering BK v Van der Merwe en andere:
o failure to display name of the CC anywhere (on business

premises or on documentation) constituted a gross abuse,

Who can be a member of a CC?

e No ‘shareholders’ but rather ‘members’,
o from one to ten members,
= Only natural persons may be members of a CC
= No juristic person may hold a members interest in a CC.
o trustee of a trust (‘testamentary’ or an infer vivos trust) can be a member in
capacity of trustee:
= If inter vivos, no juristic person can be a beneficiary of trust

s No restriction on number of employees, tumover, assets or types of business.
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How do you form a CC?

o [Incorporation requires one document, i.e. a ‘founding statement’ known as a CK1;
e No obligation for anything more:
o but may have an ‘association agreement’ between themselves,
@ On formation of a CC:
o Each person who intends to become a member must make a contribution:
= Mboney/other assets/services relating to formation of CC:
o Particulars of contributions must be included in founding statement,
= (Can be increased/reduced;
= Details of changes must be shown in amended founding statement;

= Not necessarily proportionate to size of member's interest.

= A member ceases to be a member after disposing of his/her membership and after
registration of an amended founding statement

= (Could also occur by court order

e Legal nature of a members interest:
o Moveable property transferable in the manner provided for in the Act;
o Incorporeal;
o Personal right against CC entitling member to:
@ proportionate share in aggregate member’s interests;
= participate in distribution of profits and share in distribution of assets
on liquidation, once all creditors paid.
e Unless otherwise provided for:
o Members voting rights and right to participatc in distribution of profits and
other payments will be in proportion to their member’s interests.

fow do you acquire and dispose of a member’s interest?

s New members who join after registration must acquire a member's interest either
from an existing member or by making a contribution (money or assets).
o If making a contribution: percentage of interest for new member is agreed
and interests of existing members must be reduced proportionately/agreed.
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Act makes provision for disposals of a member’s interest in event of death/insolvency
of a member etc but all other dispositions must be in accordance with association
agreement if any, or with consent of every other member.

o could be subject to right of pre-emption in favour of other members of CC.

[n the case of an insolvent member:;

o Act contains a mandatory procedure for disposal of a member’s interest:
# Members interest may be sold to CC, to other members, or to an
outsider who qualifies for membership
A sale to an outsider is subject to a right of pre-emption in

favour of CC and other members

In sale of a members interest in execution pursuant to attachment to satisfy a debt:

o Same procedure as for insolvency above

In the case of disposal of the members interest of a deceased member:
© The arrangement in the association agreement applies and if none:
o Transfer of interest to legatee/heir of deceased member requires consent of
other members
= If consent not given within time frame, executor may sell member's

interest subject to same restrictions in case of an insolvent member.

What duties to members owe to the CC?

@

]

Act imposes two specific duties on members towards the corporation as follows:
o A fiduciary skill, and
o A duty of care and skill.

lies but not

The Act states several instances where the fiduci
intended to be exhaustive. The member must:

o act honestly and in good faith and:

© exercise powers in interests of, and for the benefit of, the CC;

o not exceed his/her powers

o avoid a material conflict of interest;

o not ooaﬁnﬁ_ in any way with CC in its business activities;

o notify other members as soon as practicable of naturefextent of interest in a

contract with CC:
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@ contract voidable at instance of CC but court can order it binding if it

considers it fair,

A member who breaches a duty arising from his/her fiduciary relationship is liable to
the CC for:
o any loss suffered by the CC or;

o any economic benefit derived by member,

A member of a CC stands in a fiduciary relationship to the CC itself.
o If a member breaches this duty: personally responsible for any loss suffered
by CC and must repay any benefit obtained as a result of breaching that duty.
o Conduct will not constitute a breach of fiduciary relationship if it has the

written approval of all members and they were aware of al] material facts.
Act imposes this fiduciary duty on each member ard does not provide that members
owe any specific duties to each other:

o but an association agreement can impose such a duty as can common law.

ill is concemed:

As far as the breach of f care and

© A member will be liable for a breach of care and skill in carrying on business
only if this has resulted in a loss for the CC:
= The standard of care is that which may reasonably be expected from
a person with that member's knowledge and experience:
e Introduces a subjective element into the test
e No liability if conduct has written approval of all the

members and the were aware of all material facts.

in name of CC requires a member's

resolution, passed by members holding at least 51% of member’s interest:
In certain circumstances, 850 authorises another member to institute proceedings on
behalf of CC, irrespective of size of member’s interest.

o Proceedings can be brought against a member/former member in default
concerning making an initial/additional contribution or liable to CC through
breach of ficuciary duty or duty of care and skill.

851 provides a statutory derivative action with CC being the plaintiff:
o Once instituted, cannot be settled/withdrawn without court consent
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o A safeguard for members against abuse of remedy on frivolous/vexatious

grounds.

How do you cease a member’s membership by court order?

s The Act has two main remedies for members against other members, namely:
o Termination of offending member's membership by an order of court (S36) and;
o Assistance from court where a member/s has been found guilty of unfairly

prejudicial conduct (S49).

¢ Remedy under S36:

o Allows any member to apply to court for an order thal any member (including
him/herself) will cease to be a member of CC.

o Numerous uses including ending a deadlock between members,

o Where applicant uses S36 to oppose application for winding-up, applicant bears
onus of providing sufficient evidence of requirements to enable court to grant
relief.

o Applicant must establish one/more grounds against member whose membership
is to be terminated:

= Permanent inability of member to perform part in carrying out business;

s Conduct on part of member likely to have prejudicial effect on carrying
on of business;

= Conduct making it reasonably impossible for other members (o associate
with him/her in carrying on business;

s Circumstances making it just and equitable that should cease to be a
member.

o Cessation of membership necessarily affects relevant member's interest in CC.

o Applicant must provide court with enough evidence to award member’s interest

to the CC or to other members.

¢ Remedy under S49:

o Available in event of a single act/omission by CC or by one/more of its members;
o Also available because of way affairs of CC are being/have been conducted;
= In both cases, members applying for relief will have to establish that

there is unfairl

ct on part of CC/by another member /s.

o Court must be satisfied that:
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s Such conduct did or is taking place and

= [t would be just and equitable for the court to intervene.

o Court may order:
= Not just and equitable where unclear how CC will pay a major creditor;
= May have effect of amending or adding to an existing founding statement

or association agreement,

« If applicant cannot establish grounds for relief under 836 or 849 and;
o clear the corporation is in serious financial difficulties or;
e members are deadlocked:
o court can wind up CC where an application for winding up in addition to a 836 or
549 application.
© Winding up on just and equitable grounds:
= The mere existence of a deadlock does not per se entitle an applicant to a

winding up order under the just and equitable provision (568(d)).

Can the CC acquire a member’s interests?

¢ Special requirements apply when a member’s interest is acquired by CC itself.
o Must have at least one other member at the time of acquisition
o Member's interest must be added to interests of other members to keep aggregate
at 100%;
o CC may pay for the interest only if:
s previously obtained written consent of other members to specific
payment and
= if it complies with the statutory solvency and liquidity requirements,
o After payment, CC's assets fairly valued must exceed its liabilities;
s CC must be able to pay its debts as they become due in ordinary course
of business;
¢ Payment must not render CC unable to pay debts in ordinary course of

business.
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Can the CC give financial assistance to enable a member to acquire a

member’s interests?

° Special requirements also apply when CC gives financial assistance to another person to
enable that person to acquire a members’ interest in CC:
o Must be previously obtained written consent of every member lo specific
assistance and;

o Compliance with solvency and liquidity requirements.

How does an association agreement regulate internal
relations?

o The Act makes no distinction between the providers of capital and its managers.

@  All members are in principle entitled to participate in management.

= An association agreement:

o s defined as an association agreement entered into by members ito S44;
o Is a written agreement signed by or on behalf of each member;

© Regulates any matter under Act which may be regulated and any other
aspect of internal relationships;

Binds new members as if he/she had signed or been a party;

Any amendment must be in writing and signed by each member

(= S Mol

Must be kept at the registered office;

Non-members not entitled to inspect it;

(8]

No person dealing with CC is deemed to have constructive knowledge;

N . lodged with the commission

(= i o o

Should clearly state that it is an association agreement to distinguish it
from other agreements;
o Binds CC to every member in that capacity and every member in that

capacity to CC and to every other member.

¢ Certain matters cannot be changed/altered by an association agreement:
©  Manner in which insolvent member's interest disposed of (S34);
o Disqualification of certain members taking part in the management of a

corporation (in terms of §47),

CLAZ201 course notes

@

77

e Certain rules will automatically apply unless they are varied by the terms of an
association agreement;
© Every member of CC is entitled to participate in carrying on business and
management of CC (unless disqualified in terms of the Act);
© Decisions of members will be by majority vote;
o Payments to members by reason of membership will be in proportion to

their interests in the CC.

What power do members have to contract on behalf of CC?

Purpose of §54 is to ensure that every member of a CC, merely as a member, is to be
an agent of the CC for all purposes, including even a purpose which has nothing to do
with carrying out the business of the CC, in relation to a person who is a non-member
and who is dealing with the CC.
J & K Timbers (Pty) Ltdv G L & S Furniture Enterprises CC 2005 (3) 223:

o existence of a resolution or a unanimous coi sent of all members is not a pre-

requisite to a CC being bound to a third party by one of its members.

Can a CC make payments to its members?

e 8§51 provides that:
© Any payment by a CC to any member by reason only of membership may be
made only if CC meets solvency and liquidity requirements after payment made;
o ‘payment’ includes distribution/repayment of whole/part of any contribution to a

member:
= Not only cash payments but includes delivery/transfer of any property.

¢ A repayment of whole/part of a contribution ~2quires:

¢ Ledging an amended founding statement,

o A distribution of income requires:
o Approval of a formal resolution of members holding at least 51% of member's

interest.

o In terms of 851(2), a member is liable to CC for any payment received contrary to
solvency and liquidity requirements:
o With onus being on CC to show that requirements not met.
o [If CCis being wound up because it cannot pay its debts, onus reversed.
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o Member liable to repay payment made by reason only of membership within 2
years before commencement of winding up, unless member can prove that CC

complied with solvency and liquidity requirements after payment made.

Are there prohibitions on loans and security to and on behalf of
members?

o In terms of 8§52, without express prior consent of all its members in writing, a CC may
not make a loan directly/indirectly:
o To any of its members;
o To any other CC in which one/more members together hold more than a 50%
interest; or
o To a company/other type of juristic person controlled hy one/more CC's
members.
e The same restriction applies to provisions of security by CC on behalf of those persons:
o A loan/security in breach of restriction is invalid and cannot subsequently be

ratified.

What are the accounting requirements for a CC?

= Act says annual financial statements of a CC must consist of:
o A balance sheet,
o An income statement; and

o The report of the accourting officer.

« Suggested that the reference to ‘generally mnmu_u.nn_ accounting practice’ and need to
make specific disclosures ito S58(2)(c) require that AFS of a CC should consist of:
o A balance sheet (together with appropriate notes);
An income statement (with appropriate notes);
A statement of changes in equity;
A cash flow statement;
The accounting officer's report;

A statement of member's net investment in CC and movements therein and;

C o o 0 0o o

A schedule of transactions with members.

e Must be approval of annual financial statements by or on behalf of members who
hold at least 519 of the interest in the CC,
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@ Act contains a number of sections that refer to ‘fair value’ of assets and to ‘assets
exceeding liabilities’ all of which suggest that assets should be disclosed on a

revalued or current market basis rather than on the basis of historic costs,

= 539: payment by CC for members interests acquired shall be made only if:

o after payment, CC’s assets fairly valued exceed liabilities.

= 840: Financial assistance by CC in respect of the acquisition of a member's interest:
o A CC may give financial assistance in respect of acquiring a member's
interest provided that, after assistance, CC's assets, fairly valued, exceed

liabilities.

e 551: payments by a CC to members by reason of membership.
o A payment to a member shall only be made if, after such payment, the
corporations assets, fairly valued, exceed all its liabilities

o If accounting officer finds AFS incorrectly indicate that at end of financial
year, assets of CC exceed liabilities, or has reason to believe incorrect
indication given:

= must issue a report to the Registrar.

When can members and others be liable for a CC’s debts?

= A member of a CC and other persons can be personally liable for the debts of a CC
under a variety of different circumstances.
o 565: Abuse of separate juristic personality;
523: Use and publication of name and registration number;
526: Deregistration (while having outstanding liabilities);
S's 52 and 55: Prohibition of certain loans;

o g 0

563: Joint liability for corporation’s debts.
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