**NB ** 	The following is a complete summary of all necessary exam prep (excluding SU 1-3 which are short units)
· Exam is built on cases only mentioned in text, must know well
· Consult your study guide prior to using the notes as they are in bullet point form and important/ keyword phrases
· Cases are full summaries in accordance with what is expected in an exam

STUDY UNIT 4
MEDICAL FEES

· Doc can’t charge any fee
·  HPA  - must inform unless impossible due to circumstances, inform patient intended fee will be charged, if patient has someone responsible for maintenance before render any prof services 
· Only when requested by person concerned or where fee exceeds usual amount charged
· Also be informed of usual fee
· Furnish detailed account reasonable period
· Patient has 3 months from when received go to PB determine what reasonable fee would be
· PB- no tariff scale determined yet and guided by national reference price list compiled by Med scheme councils
· Only recover fee once PB determined 

· Med scheme
· Doc render service to patient of med scheme member or dependant
· Render detailed account to member in accordance with med scheme act regulations
· Med scheme must pay within 30 days of receipt to member or doc
· Med scheme not refuse to pay benefit as result of late submission of account before end of 4th month from last date of the service rendered
· Not compelled to pay directly to doc or health care a
· If doc fee in accordance with regulated tariff’s ordinarily pay directly
· Benefits-  schemes compelled to make prov for minimum benefits
· Public hospital tariff’s 
· Enhanced special benefits for members who increase membership fee’s

· Health care provider must independently determine their fee’s and med schemes directly negotiate with providers to determine fee that will be directly paid
· Patient ultimately reliable for payment
· No contract between doc and medical scheme
· Med schemes like members pay specified cash levies iro medicines from dispensaries and docs etc.
MUTUAL CONTRACTUAL RELATIONS BETWEEN DOCTORS
1. Associate practice
2. Companies
3. Medical and health networks
4. Covenants in restraint of trade
· Content
· Object of clause
· Validity and enforceability
· Summary of principles
· Penalty clause


1. Associate practice

· Freely and jointly form partnerships
· Share profit and loss on agreed ratio
· Adv- partner fall ill or vacation income doesn’t dry up because continue to share income generated by other partner/s (20)
· Disadv- relations strained if don’t pull own weight and insolvency creates problems for all
· Shared facilities- instead of partnerships
· Free associations- not a partnership and don’t share P+L
		Each own profit and loss but own facilities jointly like equipment and 				rooms etc. and care jointly for employment of staff and nurses and 				receptionists
· Provision made to take leave in agreed order and other doc responsible for their patients
· Profits not pooled and no separate estate arises (insolvent)
· Occasionally form companies- 	fixed prop owned for consulting rooms each doc individual 					share holder
				Adv- transfer of shares when retire
				Assets purchased and shared like holiday house interest of 					“association”
· Medical and dental council ruled if certain conditions complied with less personal and more technical services controlled by docs ito companies not unethical conduct

2. Companies

· Limited liability generally prohibited for docs
· Min of health – on recommendation by HPCSA to exempt any juristic person/s to practice a profession regulated by the act
· Company must be incorporated and registered as private company ito companies act
· Share capital
· Companies memorandum and articles of association provide directors and past directors jointly and severally liable for debts and liabilities incurred by the company during term of office
· This is diff to normal companies as usually liability limited to amount of their shareholding and if the signed  personal guarantees for the company’s debts
· Only reg docs and health care providers 
· Max control 24% share capital issued and subject personally to council and disciplinary powers
· Greater continuity ito possessions for practice assets concerned
· Tax adv.
· Max 50 members

3. Networks

· Collaborative practice
· Facilitate co-ord of services and in primary health care
· Company can own or lease or sublease rooms
· Objective- facilitate the access of patients to a variety of medical practitioners conveniently located in one centre
· Doctors not employed by company itself- illegal
· Lease rooms and use practice management services offered by company
· Enter into agreements with medical schemes- members have access to health care providers at reduced fixed rate
· Capitation agreements- med scheme pays company pre-negotiated fixed fee for arranging delivery of specified medical benefits
· Part of managed health care- clinical and financial risk assessment and management of health care view to facilitate appropriate and cost effectiveness of relevant health care services 
· Must be formally accredited by council for Med schemes
· Docs and patients not always happy with restrictions on treatment regimes but lower medical costs
· Docs can freely receive patients not on med scheme and med scheme can use docs not involved in capitation agreements

4. Restraint of trade

· Content
· Employ professional assistant include RT effective upon termination
· Won’t be entitled to practice for certain period within certain geographical are med prac practices
· Partnerships contain similar conditions favouring senior partners above junior
· When sell practice new purchaser requires similar condition in his favour 
· Inclusive of variety contracts between lawyers etc.

· Object of clause
· Senior prac thru skill and hard work established practice with success and needs assistance.
· Young prac- introduced to large number of patients gained by senior and over time establishes their confidence
· Expose to danger- if junior leave take senior patients with 
· Diminishes the risk of competition including drawing of new patients
	
· Validity and enforceability 
· Recognised in principle by our courts
· Weinberg case dealt with the validity
	           One practitioner sold practice to purchaser
· Purchaser entitled to protect himself against the seller future comp in regard to activities falling within the scope of the type of business
· Purchaser of goodwill also concerned with future potential patients
· Used to be that the seller would have onus in court to prove why should grant it

Magna alloys case court approved.
· Legal position now
· Valid and enforceable
· Only if in the interest of the public
· Covenant which restricts someone’s freedom to trade which is unreasonable will be against public policy and bets interests
· Person who alleges is not bound by the clause bears onus to prove against public policy
· Courts must view circumstances at the time restraint is enforced not when the agreement was entered into
· Court can find only a part enforceable – Magna alloys
· Retroactive effect cuz effects all existing contracts with R clause- magna alloys
· Determine reasonable- circumstances in area which RC operates if too wide, period too long, and scope of activities from which the aggrieved party is excluded- not open to attack
· Every case own merits and in public interest
· Protected party must fulfil own obligations ito the agreement
· Modern employee now in stronger negotiating position than employer with labour legislation and trade unions
· Doubtful whether the inclusion of acknowledgement of restraint clause will be significant if dispute arises
· Argued that magna no longer applied to s 26 interim const. free economic trade, but court rejected
· 1996 const provision to choose and freedom to trade etc. but occupation and profession will be regulated by the law

Coetzee case   professional football player
· Had to apply to his team for a clearance certificate to effect transfer to new team
· Team manger refused to grant it
· his team was entitled to compensation if he registered with a new team and this would only cease if he did not play prof football for 30 months after end contract
· held  rules violated basic values of const freedom of trade and onus on old team to prove compensation was justifiable and reasonable limitation open and democratic society based on human dignity, equality and freedom (s36)
· invalid
Penalty clause

· sometimes attached to covenant 
· party acts in contravention of contractual obligation liable sum money
· creditor by way of penalty or as liquidated damages
· enforceable
· creditor can’t claim damages and penalty sum unless expressly provided in contract
· can’t be out of proportion to loss suffered by the creditor as result of breach court can reduce
· Weinberg case penalty clause 
· Specific as possible
	



















STUDY UNIT 5
LEGAL BASIS OF MEDICAL INTERVENTION

CONSENT AS GROUND OF JUSTIFICATION

1.	DUTY TO HEAL

• Ethics- obligation exists
• Not imposed in the Hippocratic oath- they must keep in mind the obligation to safeguard human life
• Old General rule- no criminal or delictual liability to refuse to give medical help to sick or injured persons
Retain own discretion regarding competency and privilege to choose patient
Hurley, administer v Eddingfield
 deceased seriously ill sent messenger with fee to doc. No other patient in doc room
 Doc still refused to go and gave no reason
 Sick man later died
 Doc acted lawfully
 Held- preventative not compulsory measure

•	Above case no longer applies in today society where the law has developed

Ewels	 mere omission leads to delict or crime if circumstances existed where person 			reasonably could intervene
	 Legal convictions of society would require omission unlawful and damage ought to 		be made good by the person who failed to act positively
		
•	Criteria – legal convictions of the community / boni mores test
•	Criminally liable- court guarded as is a specialist profession where doc might doubt own ability

Specific duties to act positively 

1.	Perp acts positively and creates potentially dangerous situation, later neglect to avert danger
-	Unconscious patient given med then neglected
-	Negotiorum gestio without consent in their best interest must complete what he began

2.	Accept control of dangerous object and fail exercise proper control

Kramer- anaesthiest fail monitor patient properly (10 yr. old girl)

Magware- incorrectly applied plaster of Paris cast and didn’t check fractures with x ray 
- Once undertaken treatment can not abandon
- Plaintiff in care of medical staff and fail prevent reasonable intervention

3.	Obligation imposed by specific statutory authority
-	No one refused emergency health care
-	Soobramoney case
-	If refuse need compelling reasons to do so

4.	By agreement taken certain obligations upon himself
-	Contract of employment doc in service of hospital to care
-	Scope of duties depends on contract of employment
-	Administer, natal v edouard fail caesarean and child born
-	Liable if breach of contract
-	Bulls and another- questioned if doc legal duty to heal just by undertaking a case then subject himself to all of the above
-	Patient lost earnings from delay of treatment but unnecessary to quest b4

•	Doctor duty – care and skill needed to treat the patient with no guarantees


2.	 PROFESSIONAL RIGHT TO HEAL 


• The extent doc act in treatment of patient depends on legal ground med intervention is based
• General rule- consent justify med interventions
• Justification for med treatment still fundamentally up to patient (if he wants to be treated) 
• Csl right to security and control over one’s body and right to privacy
• NHA – NB legislation on informed consent 

Elliot- eyes of law everyone has certain absolute rights protected

Consent against patient will (blood T when stated no) vs. without the patient consent (emergency)
• Not every procedure without consent is always unlawful
• Mentally ill justifies some med interventions
• Justified if interest of the state and society are involved (vaccination)
• If against will doc must respect no matter what their reason is (unless still in shock or confusion)
• Without proven consent= assault cuz surgery is a violent act 
• CONSENT ground of justification

• Without consent to “injury” means for e.g. his privacy and control violated
• WMA hunger striking must respect autonomy and only intervene in a medical emergency
• SA prison authority policy not to force feed hunger strikers unless comatose
• Doctors provide medical treatment to patient who attempted suicide

3.	CONSENT TO INJURY

• Lawfulness and unlawfulness criteria
• Volenti non fit iniuria- no injustice if willing
• Consented act will be unlawful if against boni mores
• Boni mores- attitudes of society juristically







CONSENT 

1.	General 

• Question of fact
• Proof of consent- light of all circumstances reasonably infer from it mental attitude of satisfaction with proposed treatment
• Express or oral consent or tacit
• Submission vs. consent
• Person capable of manifesting his will- submits himself to operation in full knowledge of operation and unwillingness doesn’t not manifest in any forms (i.e. doesn’t escape etc.) reasonable inference drawn consent given
• More serious the medical intervention more drastically doc gets express consent
• Even if expressly consents but in fact conceals reservations, consent legal
• In words express fear of pain but tacitly submits to the operation- deeds say more than words
• Doctor should only perform the consented operation noting further

2.	Substituted consent


• S7 NHA provides for substituted consent by person with legal capacity 
1. Patient unable to consent- mandated person can give or authority person on behalf
2. No mandated or auth- spouse, partner, parent, g.parent, adult child or sibling
• Attempt to first consult the patient if they unable to give consent


3. Treatment without consent

•	Dire emergency no consent- delay result in death or irreversible damage to health
1. Authorised by law or court order
2. Failure result in risk to public health
•	Must inform AFTER treatment then
•	HOSPITALISATION – without consent notify head of provincial health dept. within 48hrs unless 				weekends or public holiday unless within 24 hrs. patient consents

MINORS

• Parent or guardian sufficient
• Parent delegate authority by common law to teacher, youth leader or relative caring for the child temporarily unless life threatening procedure
• Parent express or tacitly auth a person to consent for their child
• Parents refuse religious grounds- doctor of opinion operation is NB must report matter to Minister Who will give consent in lieu
• Same if can’t find parents etc.
• Medical super intendant- emergencies and no consent from legally capable persons
- Satisfied with operation that it must happen
- To save or preserve life etc.
- So urgent that can’t defer to consult P or G
-  P or G liable for costs
• Immediate action without consultation of any of the above in emergency where no time
• Rely on negotiorum gestio
• Child care act- vest management institutions like special homes etc. consent excluding serious life dangerous ones
• Prisoner – legal guardian written consent unless according to med practitioner urgent emergency
• High court upper guardian of minors and last say
• Can approach high court to authorise if dispute between doc and patient and minor etc. or unreasonable refusal to consent

Hay - blood transfusion on infant parents refused on religious grounds and doc went to h.crt

• Dire emergency- minor responsible to assess intelligently of situation after being diagnosed
• 18- consent to operation and 14 to treatment and to child’s treatment
• Operation includes surgery and treatment includes birth control pills
• 14 year old still can’t refuse med treatment parent consented to and auth can compel undergo op if objectively in best interest 
• Doubtful to force 14 yr. old to have an abortion 
• Can rely on substituted consent in certain situations 
• Sexual offence victim minor- senior police official consent to medical examination if magistrate not available
-	P/G can’t be traced within reasonable time
-	Suspect of offence
-	Unreasonably refuse
-	Incompetent mental disorder
-	Deceased


MENTAL PATIENTS

•	 Patients can have lucid intervals which the doc must establish
•	Minor mentally unable- parent or guardian needed
•	Major- curator is sufficient confirmed in Dixie 
•	If no relatives or curator super intendant of hospital qualified
•	Dire emergency	- doc continue without curator consent
•	Old age – common law evolved to allow relatives who care for them to consent
•	Substituted consent- non emergency and not when spouse or parent not traced

Mental health care act

• Substituted consent for: Care, treatment and rehab
-	Voluntary – person gives consent
-	Assisted – incapable of making informed decisions don’t refuse
-Involuntary- incapable of making informed decisions and refuse (but require for own protection and others)

• Health establishments or providers only admit or care or treat or rehab mental care user
- Consented
- Auth by court order or review board
- Mental illness and delay  
 Death or irreversible damage to self
 Inflict serious harm others or self
 Serious damage or loss of prop self or others

• If admit mental illness	> report in writing relevant review board
 only provide above for 24hrs unless application made within 24hrs
 Assisted and involuntary care etc. 
 Consider 72hr assessment made by head of establishment
 Decide further involuntary interventions


1.	ASSISTED


•	Outpatient or inpatient needs intervention
•	Only if	- written application by souse/kin/partner/assoc/P/G to head and approved
- At time reasonable belief suffering from mental disability and need this for safety of self and others
- Incapable of making informed consent
- Below 18 P/G otherwise health care provider make app
•	Head receives app
•	Mental user examined by 2 health care practitioners / 3 if differ reports
•	Provide findings in writing to head if all req met and determine inP or outP
•	Head approve inpatient – two prac agree and agree restrictions on rights proportionate
•	Head must give written reasons to applicant and send copy with decision to review board
•	Within 7 days
•	Within 30 days review board investigate incapacity of user and circumstances
•	Appeal against decision of head and periodic review 6 months after intervention determine capacity


2.	INVOLUNTARY

•	Person refuses
•	Application in writing to head
•	Reasonable belief at the time inflicts harm etc. and protects financial reasons and reputation
•	Incapable of making informs decision and unwilling
•	Head of health needs 2 prac to examine and findings and if patient needs it
•	(same as assisted)
•	Approves- within 48hrs admit user
•	Doctor and prac must assess mental status and physical for 72 hr. period to establish if service 	justified
•	After assessment head must	 if service not J then discharge immediate unless consent
 Outpatient basis then must set conditions and write to RBoard
 Inpatient then after 72hrs request in writing from RB within 7days to approve
•	Appeal against decision of head
•	Judicial review ito further involuntary services
•	Provision for periodic review after 6 months then 12months after
•	Recovered mental health users capacity make own informed decisions


SPOUSES

•	Independent consent 	contraception
 Abortion
 Sterilisation
 Procreation
•	AI but no father consent- child born unmarried parents
•	Attending doc often get other spouse to sign consent form behalf of ailing spouse doc not liable
•	Same as substituted consent


DOCTOR DUTY TO INFORM PATIENT

1.	REQUIREMENTS

•	Consent must be based on substantial knowledge about nature of the act
•	There is a duty on the doctor
•	At least inform of serious risks
•	Extremely uncommon risk doctor not liable for failure to mention

Richter	- doctor gave injection and patient experienced all the rare risks
		Court – doctor will be negligent if fail to mention risks and therefore liable
				Tested against reasonable standard doctors are faced with
				Doctor was not held liable as extremely uncommon
				THERAPEUTIC PRIVILEGE*

•	Main case 
	CASTELL- doctor obliged to inform material risk
-	Reasonable person in patient position would likely attach significance to the risk
-	Doctor should be reasonably aware that the patient would attach significance to the risk if warned
Confirmed by oldwage case

	OLDWAGE- doctor had misdiagnosed patient condition
-	Not properly counselled abt risks and further treatment etc.
-	Court held risk was not material and didn’t have to be mentioned

	BROUDE- plaintiff was desperate to alleviate and fix problems that occurred naturally
-	Left him deaf but fixed other problems happy for 20yrs
-	Then had another op which left his face partially paralysed
-	Court found that omission of this risk was insignificant

•	Doctor must not overestimate patient intellect and avoid technical terminology
•	May delegate auth to inform patient to qualified person
•	Therapeutic privilege- where informed of risk will have a manifestly harmful effect on patient e.g. cancer patients and endanger treatment effects
• Doctor found woman HIV positive when pregnant one month before birth and dint tell her cuz want change anything and baby still born


HIV AND TESTS AND INFORMED CONSENT

•	Test ordered by doc doesn’t have to tell what for unless patient asks
•	HIV test- must be preceded by adequate counselling and have consent
•	Consent on HIV test only informed if understand what positive results entail
•	Counselling should be offered by the doc if positive legal duty as aids is serious
•	Counselling must be documented
•	Employer can’t force employee to have HIV test done unless labour court orders

RWB- HIV testing for employees only

1.	Voluntary and informed bases
2.	Not a condition of employment
3.	Not job requirement
4.	No prejudice if refuse to submit
5.	after pre-test counselling
6.	Results are not revealed to anyone but employee
7.	Contractors sign confidentiality agreement
8.	Result not given to any decision maker concerning the employee


NHA AND INFORMED CONSENT
• 	Doctor is required to inform benefits and risks and treatment and procedures generally associated
•	All available procedures
•	Inform patient right to refuse
•	Understandable language ito patient
•	Acknowledge therapeutic privilege

DOCTOR DEVIATE FROM CONSENTED OPERATION

•	Not allowed to materially deviate
•	If deviation occurs doctor must justify	1. Accordance with good medicine
						2. in good faith to alleviate pain
						3. Risk not materially increased
						4. Contrary patient medical interest to wait till after

•	Emergency situation is justified

EMERGENCY SITUATIONS WITHOUT CONSENT

•	If delay cause death or irreversible harm
•	Necessity is a ground of justification in SA law
•	If necessity applied – in interests of society at large
•	protect society from infectious disease even against patients will


•	Negotiorum gestio- not in the interest of society

1.	Necessity for intervention must exist
2.	Gestor promote interest of patient without author or knowledge
3.	Gestor act with object of serving interests of dominus

•	Doctor done what is reasonable in an emergency not liable even if dies (KRAMER- 10yr old)
•	Therapeutic privilege relevant here too



STUDY UNIT 6
LEGALLY RECOGNISED PROCEDURES

1. THEREAPEUTIC PROCEDURES

· Treat ailing person to help

· OBJECTIVE TO CURE
· Negotiorum gestio present then any operation lawful if aim to effect cure
· Beyond doubt
· Intention to cure must be present
· Doesn’t have to be by reg medical practitioner (parents and friends etc.) and everyday hygiene
· Only if drastic treatment
· No treatment assured of absolute success
· Consent to reckless experiments is unlawful even if person can’t be saved by any other means
· Exceptions- brief temporary injuries of experimental kind lawful
· Lawful- to an extent experimentation must be unavoidable and no other recognised procedures etc. available


· ANAESTHESIA 

· Constitute negligence if not done properly
· Administer drugs to relieve pain where no hope of recovery lawful

· ACTIVE EUTHENASIA
· Cause death by positive action unlawful
· De belllocq- person suffering didn’t ask for it or desired it
· Married woman gave birth noticed child suffered incurable disease brain Damage
· Mother was medical student
· Shock and depression drowned baby in wash basin
· Accused an guilty but not sentenced 
· Unlawful regardless of request
· Hartman 	- med practitioner took life of ailing father
· Cancer patient and bedridden and complications set in
· Administered extra doses of medicine and died within minutes
· Guilty of murder
· Mitigating factors and one year suspended sentence and detained till crt rises
· To hasten death is to cause it
· Lawful to administer drugs to shorten life of a patient
· Medicine	- restore health
· Can no longer achieve this doctor entitled to do all he can to relieve pain and suffering even if shortens life
· Williams says- not amount to causing death and lawful
· Incurable disease and excruciating pain
· Administer minimum dosage of drugs to make pain bearable but knows will probably cause death
· If resistance of drug then can steadily increase dosage until point it is lethal
· Drugs administered are prolonging life doctor can stop admin drug
· Genuinely try to relieve pain and suffering and intention to cure illness not guilty of murder as indirectly hasten death
· Intention is to relieve
· AIM- relieve pain EFFECT- shorten life
· Su 8 – doctor makes drugs available (admin lawful and unlawful)

· PASSIVE EUTHENASIA

· Person kept alive by artificial means and doctors decide no purpose to continue doing so
· Taken off life support is passive euthanasia
· FIRST CASE:
· Clarke 	- major case ito withdrawal of life support for terminally ill and vegetative state
· Died suddenly cardiac arrest and became comatose permanently
· He firmly stated that if ever in this position no effort should be made to maintain life support and allow him to die
· 3 years later wife approached to be appointed as curator to authorise discontinuance of life support
· Attorney general Opposed application- hasten his death and be a cause of death and result she could foresee his death as if she unlawfully killed him
· (relied on Hartman and de belllocq) that intentional killing is murder even if intention wasn’t evil motive
· Judge held- must evaluate patients physical and neurological deficits to determine extent of intellect life still in him
· persistent nvegative stat cuz of brain damage and irreversible (NOT BRAIN DEAD)
· veg state- body only functioning internally not cognitive and lost all sensations
· legally patient still therefore alive and to stop anything would kill him
· judge did not give absolute recognition to advanced directive ito will
· his curator- when was alive and fully competent and sound mind he is entitled to refuse to undergo medical treatment irrespective if it caused him death
· just as if an alive person refused treatment when he knew he would die
· held rejected what curator said
· SUMMARY discontinuance of medical treatment in the circumstance of the case would not be unlawful
· Wrongfulness regarding termination of his life is based on boni mores
· Decision based on BM and the quality of life the patient still enjoys
· External decision maker never has right to impose death
· Brain damage- lawful to “pull the plug” based on convictions of society
· Society- things should happen naturally
· Criteria is reasonableness
· FEEDING patient- does not mean supporting human life as it is commonly known
In Clarke court referred to SCA
· Williams victim shot dead and suffered brain damage and now ventilated
· Argued that when taken off machines that was the cause of death not bullet
· Rejected termination of unsuccessful attempt to save her life and doctor had merely allowed her to die
· factual causation not enough determine liability
· Mrs Clarke was appointed curator and stop treatment
· nothing in this case to say need to appoint curator first
· seems that even if doctors decide on their own would be reasonable and lawful

· OBJECTIVE BEHAVIOUR MODIFICATION OR CHANGE PERSONALITY

· Brain surgery on mentally ill patient
· Results in improvement of certain mental disorders
· Personality changes and decrease inhibitions which is a severe disadvantage 
· Only In extreme cases

2. NON-THERAPEUTIC PROCEDURES

· PROHPYLACTIC MEASURES
· Medical procedure on healthy person to counter disease (vaccination ) lawful

· CURATIVE PURPOSE
· On a healthy person to bring about restoration of healthy of another person who is ailing
· Blood transfusion and organ transplants

· ANATOMICAL DONTATIONS
· Human tissue act governs removal of all tissue ,blood and gametes from living person to another
· Tissue- flesh, bone, organ, gland or body fluid (not blood and gamete they separate)
· Any device or object implanted before the death of any person
· Gamete- either of the two generative cells essential for human reproduction
· Removal for medical and dental purposes
· Mentally ill tissue etc. can’t be used for any of said purposes
· Minor  can’t do above if for tissue that’s not replaceable by natural process of their gamete
· Habitual criminal  can’t used
· Tissue from placenta, foetus and umbilical cord no  unless minister consent
· Only removed in hospital or authorised institution 
· Superintendent written authorisation but can’t perform transplant (gametes and blood excluded)
· Written Consent of donor or if minor then their parents
· Consent abt skin and blood that naturally gets replaced not written
· Tissue removed for sake of the health (amputations) be used for all above
· Gonad(reproductive organs) transplant- illegal if used for reproduction unless minister consent in writing advance (testicle or ovary)
· Med prac or dentists or persons under their supervision can do above
· If a drastic transplant came before courts- Volenti non fit iniuria (even when consent unlawful if against public policy)
· Donor interest vs. recipient

· REMOVAL OF TISSUES FROM DEAD BODIES
· Respect for the dead  and compassion for the bereaved
· Religious, humanitarian, aesthetic and hygienic 
· Eye tissue is favoured

· Conditions for legality
1. Must be deceased
· Old day no heart beat was sufficient
· Today rejected
· Combined brain heart and lungs needed to survive
· Brain most vulnerable 
· Now day’s heart can be restored by electric shock or massage etc.
· Damage to brain might happen even though heart restored
· Brain dead- cease treatment then heart death or carry on and heart beat but brain still dead
· Death- brain dead considered instead of brain and heart as if heart kept beating by machine then circulation still flowing which is good for organs in a transplant
· Dependent on medical expert evidence
· 2 doctors must establish death one with minimum 5 year registration and neither can perform the operation or transplant
· Eye tissue ordinary death certificate
· Williams case argued termination of machine was death not bullet but judge said according to law death of brain stem is death

2. Who receive donations
· Hospital auth or tech any institution auth by minister
· Specific doctor or dentist registered
· Donor doesn’t have to mention name of specific person or place, nearest is used
· Donation falls away if can’t reach person etc.
· Conflicting donations- last one chosen
· Unless donate whole body to one and parts to other , first one taken

3. Purpose of donations
· Training, research, advance medicine, therapeutic , diagnostic, prophylactic substance
· Private- used for therapy
· Only those otherwise no force

4. Consent
· Deceased prior to death in a will, statement or orally attested by 2 competent witnesses over 14yrs
· Spouse or major child or parent or guardian or major sibling after deceased death if deceased has not forbidden it
· If none can be traced Dr gen of national health donate
· Deceased must not forbid it and all steps taken to find above persons
· Dr gen can’t do this if deceased is unidentified as can’t take reasonable steps


5. Official authorisation
· Official authorisation on request by medical prac or dentist
· Magistrate in district of deceased 
· Practitioner in charge of hospital where died
· Any medical practitioner at place where died who been auth by med prac in charge

6. Under supervision only

7. Gonads excluded

· Absolute prohibited

8. Body not required for PME

· Inquest act unnatural death
· Pme for infectious disease
· still born but doubt if treated by a med prac who did not issue a certificate
· former mine and industrial worker


· no removal in PME IF
· med prac not satisfied that it won’t affect the outcome of the pme
· at time of examination reason to believe contrary to deceased wishes
· destitute body if authorised by inspector of anatomy
· don’t have to specify purpose of donation to be lawful
· 24hrs to remove donated tissue- then body claimed by relatives
· Person who gets donation vested with rights over body upon delivery subject to sale of tissue
· Sale of tissue or blood or gamete prohibited
· Tissue banks excluded cuz incur expenses to maintain
· Genetic manipulation prohibited
· Prohibition against publication of identity of the donor of the body or tissue thereof without prior consent in writing by deceased prior or the living donor
· Legal if doctor in good faith removes tissue etc. from deceased which then later become illegal
· Imported not in accordance with act must be destroyed or removed at expense of importer
· PUNISHMENT- 1year or R2000
· Acquiring or supplying or using not in accordance with act
· Gonads
· Remove from living body by someone other than doc or dentist
· Disclosing ID of donor or recipient of tissue
· Contravening importing or exporting

· NO CURATIVE PURPOSE
· Operation not aimed at healing 
· Legality depends on what the objective is

· POINTLESS OPERATION
· Unnecessary unlawful
· Patient consent null and void

· COSMETIC OPERATION
· Not unlawful 
· Unless threat to patients life or health
· Justifiable for psychological benefits of patient
· Therapeutic

· CASTRATION
· Never lawful
· S v B- accused 20 year old sentenced to death for rape and lesser offences
· leave for appeal to go for brain operation to fix his sexual urge
· refused
· too drastic consent not justified and court doesn’t have auth
· evidence doesn’t show acts were a result of overpowering sexual drive
· death penalty set aside and life imprisonment instead
· applied in same way as if asked for castration

· CASTRATION GRANTED WHEN:
· Child born both sexual organs
· Transsexual who is male and wants to be female
· Therapeutic objective
· Medical reason- testicular cancer

· STERILISATION
· Procedure whereby person could be permanently rendered incapable of fertilization or reproduction
· capable to consent
· above 18
· consent is a requirement 
· only on u18 if failure would jeopardise her life of health seriously
· request to person in charge of hospital and parental etc. consent
· convene a panel consisting of a psychologists or psych worker
· consent by youth
· person lawfully entitled to consent
· medical practitioner before panel convened consulted youth
· written opinion in best interest of youth
· panel consider all alternatives and age and mental health and psych
· persons who are incapable
· mentally ill incapable making own decision abt sterilisation or contraception
· developing sufficiently to degree make informed decision
· fulfilling parental responsibilities associated with giving birth
· freely and voluntarily given consent
· adequate description of procedure consequences ad results and irreversible and risk
· can withdraw any time before
· entitled to delegate
· flawed consent by patient- doc can be liable
· material risks and information (su 5)
· don’t need spouse
· notify person in charge of all sterilisations


Behrman- WRONGFULL CONCEPTION
· sued doc for birth of normal child
· vasectomy
· alleged breach of contract alternatively negligence
· express or implied agreement that doc do it properly perm sterile
· doctor failed to tell patient to come for sperm count before unsafe sex
· doctor denied
· statement by doc caused plaintiff to believe completely sterile 
· held failed to establish that doctor and them was a warranty regarding the results of an intended operation

MAIN CASE:

· Edouard v administrator of natal (wrongful birth used here but not actual terminology)
· S12 csl right to control own reproductive choices
· Favour of parents and child
· Tubular litigation performed on woman after birth of third child
· Hospital staff failed to do it entirely
· W and H believed it had been performed and took no more precautions
· After 4 months she fell pregnant again
· Normal child then made sure op was done ]
· Father action against prov administer  for damage as breach of contract
· Further compensation besides surgery costs
· General damages discomfort and pain and suffering
· Cost of maintaining child till 18
· Denied the above as was a healthy child who were not giving up for adoption and against public policy
· Held- damages for maintenance of child were recoverable because sterilisation has become a well-known contraceptive means for couples
· Family shouldn’t exceed its limits of children when it knows can’t support them
· Had a child unable to support was dilemma not that they didn’t love it
· Compensation awarded for the loss parents would suffer in having to support the child who doctor negligently caused it to be born
· Not contrary to PP to award damages iro child maintenance 
· Not award for woman’s pain and suffering etc.
· Wrongful BIRTH – abnormal or disabled child
· PREGNANCY- healthy child born
· LIFE- claim on behalf of child itself (Friedman)
· Appeal was confirmed unanimously
· Complete failure to perform a procedure agreed upon
· Even though money awarded it did not relieve the parents of their obligation to support the child
· Pregnancy claim supported cuz sterilization was done for socio economic reasons
· NO damages for pain and suffering as consequence of pregnancy as intangible loss
· Liability in SA will arise when wrongful pregnancy from doctor negligence where normal child born and the situation of wrongful birth of a defective child that should be prevented




· Refused claims for wrongful life
· Raath and another- MISREPRESENTATION
· Normal child born 
· Told couple he had performed the operation of sterilisation
· No contraceptives and another child born
· Doc denied he said he would do the op
· Held- plaintiff discharged onus to establish doc made the misrepresentation since it originally arouse as a socio-economic circumstances.
· SPC upheld decision and entitled to compensation for pure economic loss
· Confinement costs 
· Maintenance of a child
· CLAIM FOR DAMAGESS OF A DELICTUAL NATURE NOT ONLY FOR SOCIO-ECONOMIC REASONS


STUDY UNIT 7
LEGALLY RECOGNISED MEDICAL PROCEDURES 

1. ABORTION

· Christian lawyers association of SA and others
· S11 csl conflict (su 1)
· Choice on termination of pregnancy act
Values
· Human dignity
· Equality
· Security of person
· Non racialism and sexism
· Csl protect right make own decisions abt reproduction and security and control over own body
· Access to safe and affordable methods of fertility regulation of their choice
· Abortion NOT population control or contraception method
· Everywoman has the right to choose an early and safe and legal termination of pregnancy according to beliefs
When can terminate
· 12 weeks	- upon request and any woman of any age
		- Medical practitioner or registers midwife or nurse who completed course

· 13- 20 weeks	- continued preg pose risk of injury woman physical and mental health
		- Substantial risk foetus suffer sever physical or mental abnormality
		- Preg from rape or incest
		-significantly affect social or economic circumstances of woman
		-only by a medical prac must consult woman and one has to be present
· After 20 weeks	- endanger woman life
		-sever malformation of foetus
		-pose risk of injury to foetus
		-medical prac consult woman and another doc or reg nurse or midwife only 			doc perform
· Separation and expulsion by medical or surgical means of the contents of the uterus of a pregnant woman

· Take place at	- medical and nursing staff
		- Operating theatre
		-appropriate surgical equip
		-supplies drugs and intravenous injections
		- Emergency equipment and transport and telephone 

		- Infection control measures and waste disposal
		-approved by member of executive council of province
	
Counselling
	
· Promote non mandatory and non-directive counselling before and after
· Whoever performing it must inform woman of her rights
· Refusing to terminate not illegal
· Prevent or obstruct by positive conduct access to abortion is illegal and criminal offence fine or 10yrs
· Botched abortion doctor must complete it  life under threat
· No duty of referral

	Consent

· Informed consent
· Even pregnant minor consent 
· Minor- doc etc. must advise to consult with P or G or family and friends
· Christian lawyer’s assoc- request uncsl when woman u18 incapable making informed consent without parental consent. declined
· Mentally ill	- consent not required if severely mentally ill
		-  Or disabled or unconscious continuously
		- Spouse or guardian parent consent
		- 12 week – request
- 12 to 20- dependant on grounds above and 2 doctors and registered nurse or midwife consent
· Mentally ill – sole consent of 2 docs and reg nurse or midwife if 
· up to and including week 20 all above req met
· after 20th same as above
· then must consult spouse and guardians etc. but they have sole auth

Notification and keep record 

· before 20 week- record kept by practitioner
· person in charge of facility notified of every termination
· mail details within 1 month to head of prov health dept. confidentially no name or address

Criminal abortion
· unreg person perform criminal offense
· and if termination happens at place without mentioned facilities illegal
· maximum 10 year sentence

Power of courts
· no discretion to order abortion not to take place if all statutory provisions complied with

CoTOP amendment act 38 uncsl
· 2005 came into force but some provisions amended or inserted


CIVIL LIABILITY FOR NEGLIGENT ABORTION OR FAIL TO PERFOM

· Wrongful life
· Friedman case	- defective child born
· Sued doctor
· Whilst preg consulted specialist and asked about risk of abnormal or disabled infant
· Wanted to terminate if risk was greater than normal but she must make the informed decision on her own behalf after doc advice
· Alleged doctor had duty to her and unborn child to provide advice
· Doctor said was safe to proceed
· Claim in personal capacity and representative capacity of child
· Held- contract was sensible and moral and not contra boni mores. Claim based on fact doctor gave negligent advice which lead to the birth of the child and doctor liable for damages mother suffered.
· Life of child not succeed as contrary public policy and open doors for disabled child to sue parents and unacceptable burden
· Doc not liable for child disabilities and can’t calculate damages between non-existent and existence life as disabled

· Wrongful pregnancy and birth
· Friedman case	 – liability in claim bought in behalf of mother not child
· Doc negligence lead to wrongful BIRTH


· Normal child born
· Chalk case	- wrongful pregnancy 
- sued doc damages cuz doc failed to perform legal abortion
- Loss of earnings and maintenance of child until majority
- Doc said in agreement might not result in termination of preg and if not then --she must return and do it properly
- But she chose not to come back while was still possible 
- held favour of doctor as she did not inform doc of her continued pregnancy
· Abortion contract- does it mean must be successful
· Otherwise breach of contract by doc
· Expert evidence said some can fail and was no evid that doc was negligent

2. SCIENTIFIC EXPERIMENTATION

· S12 csl right not to be subjected to experimentation
· Healthy persons-  no objective to cure ailing person etc. (su6)
· Narrow limits justifiable if consent
· Consent minor injury or temp slight impairment
· Value to science
· Reckless is illegal irrespective of science
· If object of curing ailing patients who is available not justifiable to test on healthy
· If can be done on animal 
· Risk in proportion to the positive results for humankind
· No genetic manipulation allowed
· Only sell registered medicines needs formal application to register council can investigate and inquire
· Evaluate protocol for clinical trials and get results


3. ARTIFICIAL INSEMINATION/ fertilisation in tissue act

· AID- artificial insemination donor
· AIH- artificial insemination, husband
· Lawful if by medical practitioner or under his supervision
· Regulations only involve AID done by reg doc
· Strict control of gamete
· Gamete- either of the two generative cells essential for human reproduction
· Spermatozoon and ovum
· Open personal donor file and written consent by donor
· Donor consent	1. Physical exam and interview by doc
2. Taking samples of gametes for testing analysing and processing
3. Personal details except ID available to recipient
4. Family history etc. to doc
5. Confidential details only said to doc

· 5 children artificially reproduced donor cant donate any more gametes
· Before removing- medical test within year for STD and sperm analysis
·  Married donor spouse consent in writing
· Psychological examination
· File in safe custody
· File available to recipient and husband and every January files sent to director gen only
· Donor compensated for reasonable expenses but act prohibits selling gametes
· 2 or more pregnancies exist from same donor can’t use gamete
· Unmarried woman
· Married woman spouse consent not required but then child born unmarried parents
· Doc must tell woman (and spouse) all possibilities of natural conception and implications of IVF
· Recipient must be physically socially and mentally suited
· Wishes of all parties involved must be respected
· Test R or D from population group with high risk of specific genetic defect must check
· Doctors must register Director general to do AI
· Doctor who does this must report birth within 30 days t doctor who handled donation
· If genetic defect occurs then must report this and find cause

Position of AID child
· V v R said illegitimate 
· Now- if married and consent regarded as legitimate
· Legally presumed until proven otherwise both spouses gave consent
· Consent in writing
· The children status act says no right or duty between child born and blood relations 
Unless	- donor was woman herself who gave birth
· Donor is the husband of the woman at time of Insemination

Potential liability of doctor 

· Without consent of woman- serious iniuria to woman
· Criminal and civil liability
· U16- liable sex offences act
· HIV infected- depending on proof of negligence donor/agency liable for damages and extremely exceptional circumstances doctor who did it
· Doctor negligent in obtaining gamete from donor with disease etc.- liable wrongful BIRTH



4. EMBRYO TRANSER & IVF & SURROGATE

· Embryo transfer
· Cows- A transfer fertilised egg to B who produces A babies and A therefore has lots of babies
· Champion cow A everyone wants- then once her eggs fertilised after while removed and placed into other cows 
· HUMANKIND- produce superhuman
· Super women fertilised with single superman semen then when fertilised transferred to hostess
· Unlawful and against public policy


· IVF
· No transfer like above was called test tube baby
· Woman can’t get pregnant cuz of fallopian tubes etc. 
· Ripe Ovum removed by needle and placed in a lab dish
· Sperm from husband added and after a while fertilised
· Place back into uterus
· Lawful and ethical and covered by the tissue act

AI- introduction by other than natural means of a male gamete/s into the internal reproductive organs of a female person for the purpose of human reproduction
Including	1. Bringing together outside the human body of M and F gamete/s with view of placing the zygote in the womb of female
	2. Placing the zygote which have been bought together outside the human body in the womb of a female person for such purpose

· Surrogate
· Commissioning couple enter into agreement with a woman
· Agreement between mother and hostess
· Hostess give mother baby after birth and compensate her for her services
· Illegal to negotiate surrogate agreement for payment
· Child status act also covers this
· Married surrogate’s child is her own and husband not the genetic parents
· Genetic parents will have to adopt application to high court


· Experimentation on embryo’s
· Stem cells harvested from bone marrow and brain tissues
· Magic seeds
· Cure disease etc. 
· Basic cells that form all other cells
· Ethical guidelines- pre-embryo(14 days) treated with respect cuz human 
· it and production of excess embryos for sole purpose of research shud be discouraged

5. SEX CHANGE
· Some say sex change is impossible in sense can’t change sex which are ur chromosomes
· Others say sex is physiological orientation not appearance
· Can only help psychological problems
· Unmarried consent no problems
· Married legal problems
· Jonker- married female transsexual allowed to register as opposite sex, but ruled that it did not change biological sex and marriage was null and void
· Change of sex description in birth register 
· Gender reassignment- physiological and sexual characteristics
· Sexual characteristics- genitals or hormonal based characteristics
· Gender characteristics- ways a person expresses self in social identity and member of society abt dress act

· Hermaphrodite legal to choose sex
· Intersexes person
· Fourie case- csl court held same sex union legal diminished need to change sex on register

6. GENETIC ENGINEERING
· Human genetic manipulation 
· Now able to manipulate hereditary material
· Cloning- possible make identical copies of cells and individuals
· Gene therapy
· Lawful
· Not ito embryos and unlawful experimentation
· Genetic counselling
· And testing for genetic disorders etc. practiced everywhere and lawful

· Human genome project

· Genome- complete set of hereditary factors of a person in chromosomes
· All your genetic information will be accessible on a disc

· DNA typing
· Fingerprinting
· Positive identification from small samples of human blood or tissue and bodily fluid
· Ex parte Emerson- paternity test of deceased father court granted order to get DNA sample
· CPA auth take fingerprints and other steps to ascertain if criminal
· Even if against the will of an accused is not uncsl
· S v R – help when false accusations of rape and paternity allegations

· Cloning
· Group of identical individuals which originate by natural or artificial means 
· Asexual procreation (plants)
· Identical in all aspects
· Cloning of humans possible with transfer if nuclei
· Use for 1. Reproduction 
2. Treat metabolic disease
3. Production of tissue used to treat degenerative disease in kidney and lungs and heart etc.

· Stem cells from cloned embryos create and grow complete tissues and organs
· No prohibitions on cloning
· Only prohibited ito human reproduction
· Contra bonos mores and consent invalid

STUDY UNIT 8
CRIMINAL LIABILITY OF THE DOCTOR- MURDER AND CULPABLE HOMICIDE

1.  Introduction 

· Medical negligence – death patient and doc culpable homicide 
· Medical murder- assisted suicide and euthanasia
· Equal to all health care providers 
· Murder- intentional, unlawful killing of a human being
· Culpable homicide- negligent , unlawful killing of a human being

2. Human being

· Foetus- illegal criminal abortion in contravention of CoTOP act less serious than person already recognised as living human being
· CPA- newly born child classified if it has breather- born alive (don’t have to have independent circulation or separated from body of mother)
· Transkei – previously applied foetus must be comp separated from mom body, completely proceeded in a living state from  the body of mom, whether in case of suspended respiration or breathed or not
· Respiration test far more convenient in CPA than living sep
· Problem when proof shows did not breath then was it stillborn
· Lungs float on water- not satisfactory since foetus can have respiratory movements before birth which microscopically reveals similar lungs
· Recorded some infants heard crying but lungs did not float

3.  Causal Connection

· Both crimes- prove cc between perp and the death of Vic
· Perp need not apply violence directly to body of deceased
· Indirectly is sufficient
· Even pre natal injury by assaulting preg mother and child dies after birth perp liable for Culp or murder

4. Doc in good faith provide medicine-  patient dies

· Supplying vs. administering ( relation also to euthanasia)
· Causation test must be applied
· If medicine available in circumstances where death of the receiver was not cuz of the availability- no cc
· Doc in good faith supplies sleeping tablets to patient who needs sleep says 1 tablet and patients then takes all- no fault on doc part

5.  Doc supplies harmful substance to suicidal patient

· Doc makes harmful med available in circumstances where death likely consequence of the availability
· Patient requires it expressly for suicide
· Doc encourages patient use it for suicide
· Doc knows potentially highly dangerous but patient thinks harmless
· Cc in all above
· Liability depend on his fault – justify inference of an intention to kill or negligence
· Doc foresaw  patient might use substance to commit suicide and reconciled himself to the possibility- murder- Otherwise culpable homicide
· Hypothetical situations- don’t rebut cc if patient cud have gotten the meds elsewhere
· Inadmissible to argue assisted suicide not unlawful- joint causation of death of another always unlawful
	S v Gordon	 accused acquitted on murder
· Accused and mistress suicide pact
· Accused gave woman drugs she took tablets and died
· Her act according to law was Novus actus interveniens not accused
· Open to criticism and perp shud be guilty murder or Culp
· Especially if physician provider as they position of trust
· No longer authority
· Now will be held liable for Culp homicide or murder

	S v Matthews	 accused guilty Culp homicide
· Supplied already intoxicated deceased with 3 glasses sherry to drink fast
· Employer of deceased exercised authority over him
· Conduct of accused constituted administering alcohol
· Persuasion or encouragement constitute cc

· Digesta- labeo tells us in text if midwife administers medicine to woman and it kills her she is guilt of M but if woman takes medicine herself, midwife furnished cause of death not killed
· Dr Jack Kevorkian- USA Dr death. Developed an apparatus connected to patients intravenous needle by push of button anaesthetic substance released into bloodstream + potassium chloride die in minutes
· The law there had no rules in assisted suicide and challenged the csl when there were
· Doc had injected patient himself when charged for murder after some time again while recorded on video and 2nd degree murder
· SA law commission made certain recommendations of passive euthanasia nothing yet
· Remains highly controversial but general practice in Netherlands
· Unbearable and no prospect of improvement

6. Degree of negligence

·  Depends on form of fault
· Neg= Culp homicide and intention= murder
· Court rejected the view that a doc can only be convicted of Culp homicide ito gross negligence
· Negligence is equal to all professions and persons criminally and civil

7.  Culpable homicide cases

1. OVERDOSE

· Van schoor	- Dr V assistant to doc R treated number patients with syphilis with a new 			serum which contained arsenic.
· E was busy and asked V to do it, V was new and asked E how
· E didn’t know V knew nothing and merely pointed out the drug where was stored
· E told V certain amounts however that was not what was in storage and V didn’t know that either
· Each box had instructions tho that V never read and administered it intravenously and 2 patients died
· Held  negligent and Culp liable



· Van der Merwe	- accused GP consulted by 77yr old woman who gave him her medical 			records
· Gp examined her and found active condition and supplied her with medicine with a prescription
· Pharmacist unsure what it meant couldn’t get hold of him and consulted textbook and gave her what he assumed was the correct dosage
· After a period of bleeding certain parts called doc
· Doc said stop using tablets but didn’t visit or prescribe another med
· Patient died and doc charged with seven grounds of neg that before admin didn’t acquaint himself with strength of dosage
· Doc defence- didn’t intend for such high dosage and pharmacist shud have called cuz his amount wud have been harmless
· Judge said can’t hide behind pharmacist cuz faulty prescription which he should make sure there was no mistake. Guilty

· Mkwetshana – young qualified doc intern 12 months
· Female patient treated but needed to stay the weekend cuz couldn’t get home
· Only doc available when patient got worse was intern and diagnosed her condition and prescribed drug after while no improvement 
· Changed diagnosis and treated her and showed improvement 
· Died 45 min later cuz overdose
· Culp homicide
· APPEAL argued intern and not equipped to handle emergency and couldn’t have known a\the correct dosage
· Judge rejected cuz still negligent that didn’t know but did it any way 

2. BLOOD TRANSFUSION WRONG PATIENT

· Berman	-  a doc had operated two patients same surname and same clinic in diff parts
· Requested an urgent blood transfusion to one patient after the operation
· Accused was operator in BT service
· When accused arrived he went to reception and asked for the ward number of the one patient and when went didn’t check bed chart or the full name or ask patient any questions
· Would have realised wrong sister
· Set up transfusion and left
· Accused found guilty of culpable homicide as he knew wrong transfusion was fatal
3. RADIOLOGY

· Bezuidenhout- accused treated 6week old baby when developed convulsions 
· Treated and went to ICU died 5 days later
· Dr and assistance culpable homicide
· Overdose from excessive contrast medium administered negligently
· Appeal assistant set aside but doc confirmed 
· Dosage far exceeded max dosage for a child and experts agreed

4. INCORRECT ANAESTHETIC PROCEDURES

· Kramer	- inexperienced anaesthetist worked with surgeon on 10 yr. old girl
· Anaesthetic administered and surgeon asked if could proceed
· Patient became cyanosed cuz anaesthetist inserted the tube wrong
· Continued to remove tonsil then realised what was wrong and treated patient who colour came back
· Cyanosed again and no heart beat attempts made massage heart but died in theatre
· Surgeon neg  should have ensured tube was correct cuz knew 			anaesthetist inexperienced and if checked wud have not died, 		should not have carried on with tonsil when cyanosed and 		should not have ordered a certain drug to be administered

· Anaesthetist  negligent that should have checked himself abt the tube 		and chosen the tube monitored the patient and dealt with 			crisis more efficiently

· Appeal court Neither liable for each other’s neg and rejected all abt the surgeon he acted correctly and in light of the emergency acted swiftly and reasonably and took all reasonable measures  only the anaesthetist negligent

5 GP FAIL TO CALL SPECIALIST 
· S v Nel (management 7)- gp attend women giving birth 3rd child
· Immediately prob with placenta removal and died later
· Made many attempts after baby was delivered to deliver the placenta from the uterus but failed
· Husband was present and saw that doc was experiencing probs
· H learnt later that there was a specialist on premises and confronted the doc who rejected him
· Only after an anaesthetist came and saw the poor state left by the doc did he call a specialist 
· Specialist came removed placenta and sutured where the doc shud have just before patient died
· Culpable homicide several respects and caused her death
· Appeal rejected the defence the anaesthetist could be to blame and confirmed crt a quo
· Facts of the case showed clumsiness and lack of skill and reduced 5yrs 3 suspended to 2 yrs. or R5000

STUDY UNIT 9
DELICTUAL LIABILITY

Delict	- civil matters
· Act of a person that in a wrongful and culpable way causes harm to another
· All 5 elements must be present
[bookmark: _GoBack]
 INTENTIONAL CONDUCT
1. Medical treatment no consent

· Prima facie assault and wrongful unless justified by negotiorum gestio or statute auth
· Broude case sued doc cuz assault basis lack of informed consent
· Practitioner omit a risk cuz didn’t seem material enough to have warranted disclosure and if disclosed patient might withhold consent unnecessarily 
· Even if the risk doesn’t eventuate still constitute assault which seems bizarre
· No law involving bodily harm that postponed until consequences are known
· Either assault at the time of commission or not ex post facto not bearing
· But present case agree with trial judge no evidence for assault

2. Invasion of privacy

· Confidentiality 
· Legal and ethical (HPCSA)
· Medical prac can only divulge if statutory auth, crt of law, justified in public interest
· Express consent in writing by patient, minor u14 written consent from P or G etc.
· Liable for action iniurium  and escape if justifies
· Jansen van vuuren and another	
·  Doc duty towards AIDS patient must respect 						confidentiality but not absolute if interest and 						obligation to society greater than obligations to the 					individual. This case not justified
· Patient with AIDs against doc who breached confidentiality
· Well known residents in town homosexuals
· Moved out of town but kept doc and did test found out positive
· Doc at golf told friends who were also docs who all moved in the same social circle and business deals
· Patient said r250 000 breach and personality and privacy rights
· Dr said one of the docs was patients dentist and felt had a right to know
· Appeal court different view-  patient moved to another town and unlikely use the same old dentist then according to doc he’d have to inform all docs in new town for their interest
· Concluded doc disclosure was unreasonable and unjustifiable according to reasonable man test
· R5000 damages awarded patient died prior and exec of state used money pay creditors and doc costs of trial
· This case stresses legal duty and docs take an oath to keep silence

	
MEDICAL NEGLIGENCE
· Doctor owes patient duty of care when performing operation or treatment implies prof skill to avoid injuring the patient
· Failure civil wrong claim damages

1. Concept

· Blameworthy attitude or conduct
· Carelessness and thoughtlessness or imprudence 
· Fail to adhere to standard of care legally required
· Reasonable expert
· Failure to inform of possible risks even if procedure not done negligently
· Rejected that it could in
· Castel case	 not breach of duty to care but breach of consent to the injury involved and 		the assumption of unintended risk 
· Surgery to remove lumps and then get implants
· Well known that the op had high risk complications and they did set in
· Resulted in more medical costs and surgery
· Appeal- doc complied with criteria for informed consent as complications were 50% chance
· Against doc ito negligence
· Doc was aware of sepsis that set in but did not act timeously to avoid further complications
· Damages were given for 12 days pain and suffering and discomfort for not being treated sooner R7500

2. Standard of care

· Reasonable skill and care
· Buls and another case patient went for X rays on wrists by doc. Doc found no evidence of fracture then consulted private practitioner and discovered a fracture.  Court held plaintiff failed to establish negligence for GP as he did say patient should come back if experienced pain which patient didn’t do. 
· Locality rule- can’t expect same skill in country town vs. large hospital and location element in judging reasonable care and skill
· Another judge rejected this and said same degree of care required by doc everywhere
· Uniformity accepted especially so much tech available and modern communication to keep up to date etc.
· Lack of medical facilities and infrastructure should be considered in assessment of conduct
· Collins case	 standard of excellence which is beyond its financial resources can’t be expected ( shortage of nurses) 

3. Proof of negligence

· Burden rests with plaintiff but (below) not entirely relieved of burden
· Res ipsa loquitur- fact proof f harmful even caused by object in control exclusively by defendant prima facie factual presumption of negligence
· The defendant must offer reasonable explanation for what happened otherwise crt determine negligent 
· Van wky	 unwilling to apply this 
· Failure to remove surgical swab patients body
· Sometimes better to leave swab in than waste time

· Pringle	  in course of op patients superior vena cava was torn and lost approx. 2l 			blood
· Acute renal failure and brain damage and perm eye sight damage and employment terminated
· Negligent when tearing vena cava and didn’t apply reasonable skill and no room for res ipsa loquitur

4. Proof causal connection (cc)

· Pearce case widow of patient who died during radiology exam
· Contrast medium injected
· Patient was left alone and when doc returned unconscious and snoring breathing
· Resuscitate measures but failed
· Court accepted that when doc left patient was in healthy state no need for alarm and gone less than 2min
· Don’t need to find negligence as no causal connection established that resulted in his death 
· Failed to prove bop that if they stayed patient would have survived (evid of heart disease)

Silver case	 patient sued hospital then alleged negligence resulted in bed sore that got infected, necrosis of tissue and paralysed lower limbs
Obese and diabetic couldn’t find causal connection as were a lot of factors

Michael case too low dosage of anaesthetic cardiac arrest serious and permanent brain damage caused. No causal nexus proved between nurses delayed actions and amount of anaesthetic as was within limits

5. Vicarious liability

· Can be liable if ordered or authorised another to commit a wrongful act
· Employee does not proceed with expected measure of skill and care and causes harm to others
· Includes paramedics, assistants, nurses etc.
· Relationship of employment
· Position of auth over another and legally capable of exercising control over their actions
· Partners are equal- generally accepted that one will be vicariously liable for other wrongful act if falls within scope of the business
· must not be independent contractor engaged by him as according to own judgments and standards – anaesthetist 
· specialist independent from GP who referred him
· they must believe on reasonable grounds that they are however competent then no liability
· independent doc hires theatre not employee of hospital
· hospital incur liability if theatre equipment faulty, or doc or nurse who member of staff, fixed position and servant of hospital

Mtetwa   physician employee of hospital 
· alleged doc acted carelessly and patient suffered lots of side effects and sued for damages
· degree of control by persons in auth not the deciding factor
· deciding factor is the intention of parties to the contract

Dube hospital auth liable for unskilful professional acts of a doc employed by the hospital 
	 Patient need not be paying patient to have right of recovery in hospital
	 Unlike USA where say state hospital can do no wrong and not be sued

	-SERVANT
· courts have laid down limitations to vicarious liability
· emergency services cause problems as used to be only state run now many private hospitals and 24hr emergency service
· offered to hospitals by docs of privet grps and practice and not employed by the pvt hospitals
· if an independent emergency service had this issue- hospital does not have auth or control of the actions of “med 24” 
· don’t have the right to control their actions
· hospital cannot be held vicariously liable





· SCOPE OF EMPLOYMENT

· Actual control to right of control
· Servant is member of the organisation of the employer
· Employer control over where and when not how
· Test- considerations of public policy
· Courts guarded against notion that hospital is automatically liable for negligence by prof even if independent but uses their facilities
· Some cases show importance to the fact whether the employee acted within the scope of employment and judges on basis of risk of harm by the employer

· DIRECT HOSPITAL LIABILITY

· Direct liability not via employee conduct
· Hospital could easily be liable if it failed to provide sufficient or properly qualified or competent medical staff
· When admit a patient undertake render complete medical service through its staff
· No difference between independent contractor
· Will depend on all circumstances
· Whether care given fell short of reasonably expected ito availability, physical and financial resources and patient load etc.
· SA and all  our probs crts adopt a conservative approach
· Independent contractor- although can’t be held vicariously liable his employer can be directly liable on basis if negligence as he failed to take steps to prevent harm to his patients and members of the public

· EMPLOYER RIGHT OF RECOVERY

· Liable for negligence of employee acting within scope of employment entitled to recover damages paid to the plaintiff from erring employee
· Employee himself also liable to injured party


6. Disclaimer (waiver by patient future negligent claim)

· Many have waiver clauses in admission and consent forms which they require ppl to sign
· Seek to protect hospital against mishaps in connection with nursing or handling patients
· Some wide terms- protect staff and hospital from claims of gross negligence, recklessness and intentional acts performed by hospital staff
· No legislation in SA on indemnity clause
· Never come across doctor trying to protect himself in this manner in SA 
· SA opinion if it did would probably be void and unenforceable
· Against public policy and considerations
· Patient may waiver or abandon, settle provided patient did it voluntarily and not under duress or undue influence
· Majority are settled out of court in SA
Burger case   sued hospital damages for gross negligence behalf of nursing staff
· After operation not well and bad symptoms said staff negligent in noticing and reasonable steps preventing injuries sustained
· Maintained staff full knowledge of symptoms discharged him without contacting his doctor
· Patient bathroom on own loss consciousness and damaged cheekbone permanent disfigurement
· Hospital denied most allegations except for stating that should have told patient not to leave on own from bed
· Denied all liability
· Relied on indemnity in consent form relating to the operation and was decided that he did not suffer any injuries from the operation or negligent act in theatre
· Held  that indemnity was wide enough to cover all staff and entire procedure which included admission and staff in his ward tending to patient after procedure and term “whatsoever” related to cause outside actual theatre, there were indemnified from all negligence and was not against public policy
· Appeal – stated that was JUST relating to procedure and admin of anaesthetic thereof
· Did not have to deal with public policy- still undetermined
· Interesting- that trial judge ruling still upheld that they are enforceable and not against public policy to the extent that its applicable to the acts or omissions in question

	Afrox healthcare	 hospital staff negligent and indemnity form contra bonos mores and 				existence of clause and implications void
· Found favour in patient
· Appeal – set aside and said indemnity was enforceable
· indemnity clause possibly not constitute defence for gross negligence gross negligence was not argued here
· bargaining power irrelevant ito inequality of power
· clause did not violate s27 of csl
· rejected that against public policy
· finally patient was aware of the clause when signed it- common law when sign there is a presumption that it has been read no legal duty to point out


· basic points- hospital can have indemnity which is valid if not against public policy
· in SA no case where doctor has made a patient sign to say he is not liable for negligence
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