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o fntrodietion

In this article. the case of Phelan v Phelan.” a decision of the Cape high court’ in
South Africa. is emploved as point of reference to illustrate the influence public
policy could have on the resolution of the incidental question properly so-called
where it entails the recognition or non-recognition of a foreign divorce order, The
main question was the inherent validity of a marriage conciuded in Australia. The
incidental question invelved the recognition or non-recognition of a divorce order

aiven by a court in the Dominican Republic in respect of the previous marriage of

one of the parties to the Australian marriage.”

2 The incidental question in private inferiational faw

According to Svkes and Pryvies. “[t]he incidental question ... arises in a situation
where the uitimate or final question requiring solution involves a conflictual ref-
erence to the law of a particular country but the decision of that final question is
dependent upon a primary or preliminary question which has to be determined™.
The witimate or final question is usually called the main question. while the pri-
mary question and preliminary question are synonymous with the incidental
question.

I'hus article 1 partially based on papers read at the Umversiy of Broush Columbia on 17 dan 2008
amd at the Linversity of Johannesburg on £7 Apr 2608 and 8 Sep 2006, The article was previously
pubdished m Boele-Woetki, Finhorn, Girshberger amd Svimconides weds) Comergence wmd Dinver-
gence v Provate fnernaional Lave Liber Apncorwm Kure Stebr (20003 333379 and 1s reproduced
here with the peraussion of Eleven Interaational Publisking in Rotterdam

Professor of Private Internationad Law, Uiniversity of lohanneshurg.

Siehr Dus hrernanionale Privatrechs der Seinverz 12002) 381

2007 FSA 483 Q)

today the Western Cape high court. See s ot the Reraming of High Courts Act 30 of 2008,

See par 7 below. The man question therelore coneerned a chuee of law issue and the incidental
question invobved a matler of recogmition. Nolosly in common-law countries but alse mmam ¢ivil-
law systems sindar seenarios are dealt with as meidental questions, srrespective of the fact that m
somie of the fatter systems a (more or less strscth div ision exists between private international faw and
mnternatenal civii procedural fw dor mstasee, the du ssson in German law between finernationales
Provarrechs and Interaationales Zivilverfafirenseechiny See, for mstanee, Faweetd, Carruthers and
North ¢ heshire. Nortl and Faweerr Private Titeraational Lav 2008 510 Kahn ~Conflict ol lawss”™
in Corbett, Hofmeyr and Kahn Fie Ly of Siccesseoir i Southt Afreca (20013 579 608-609; K rophol-
ler friternationales Privatrechr (20003 228 Siche an 1) 3810 and Strikwerda fiderdme 1ot et Neder-
laidse mernationaat Privaairechit (20083 18

Svkes and Pesics fustralan Privare Internanonal Law (1991 228,
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672 NERES

A straight-forward example” of an incidental question from the perspective of
South African private international law could be the following, Ms X. who was
domiciled in country A at the time of her death. left movable property in South
Africa. She died intestate or perhaps did not provide for the goods in her will. Ac-
cording to the applicable Roman-Dutch conflicts rule in this regard. the law of the
country of X's domicile at death determines who the intestate heirs of the movables
will be.” The law of A will therefore apply to the main question of the intestate
succession to the movables. Assume that. in terms of the law of A. only X's intra-
marital children must inherit. The incidental question then entails the determination
of who the intra-maritai c!nk ren are.

The incidental quust:on {in casi: who are the intra-marital children?) may be
governed by any one of four legal systems: (a y the internal Jex fori (i cusy internal
South African law): (b) the legal system lelu red to by the private international law
of the forum (South African conflicts lawy:"" (¢} the internal Jex causae (the legal
system applicable to the main question) (7 case the imernal law of A): or (d) the
legal system referred {o by the private international law of the /ex cansae (the con-
fiicts law of A).

3 Excursas: Legitimacy in South African private international law

Which legal system would apply in respect of legitimacy i South African privaie
international faw were to be emploved? Roman- Dutch private inter nauoml law re-
ferred this issue to the Taw of domicile of the father at the time of birth.” The rule
may in the future be found to be unconstitutional. as being in conflict with the
equality principle in section 9 of the Constitution of the Republic of South Africa.

Crawford and Carcuthiers drternatronal Private Lan o Scotfand 120003 39 This deeper mmvsters of
the conflict of laws is most readily understood 11 set in narrative form.”

See Forsvth Pravare Iternarional Lo, Tle Vodern Roman-Daich Lo inchudng the Jurisdiction of

e Hegh Conrts (20031 366-3681 lahins (n ) 619-6152 Neels “Private mternational Ll of succession
in South Africa™ 2003 Yeurbook of Procare Internarionad Lew 183 186; and Schoemtan and Roods
“South Africa™ in Verschracgen (ed) fnternanional Encvelopacdia of Lavs — Pervare Tntervational
Lenw (2007 par 220

aamely the inerdental question properhy so-calied. See par 3 on the incidental question not properhy
so-cillied

See Gatlieh “The incudental question revesited — theory and practsee 1 the coaflict of laws™

1977 1CLQ T34 769 (reprinfed m Simmuonds ed) Cowremporary Problems in the Confhict of

Ly, Exsavs i Honowr of Jolw Humphrey Carfile Morees (G978) 34 There may be more legal
systems 1o choose from il the dectrine b repvor is applicd (Gotlich). In South Afriea. remrver
cannet be apphied (a) in the context of the fermal validity of wills (s 3hay of the Walls Act 7 of
1933y and () where domicile 15 @ connecting factar (v 4 of the Domiciie Act 3 of 1992y The
exclosions do not pertain wo the fex fncs celebrutionis, wiich governed the mais guestion in the
Plredan case in 23 For a eriical diseossson of the pacnal exclusiwon of remvor. see Neels “Die
gedeehiehihe mitslatimg van reaver i resente wetgewing”™ 1992 7S48 736 Having the seidentad
question governed by a system other than the mternal ey cunsae does noet entad the apphication
ol renver as 115 not the mam question but a subsidiary questien that s so relerred. See Gotlieb
T30 and Neels “Die oneate insidentele vraag i ninternasionaad-erireglehike geshil™ 1993 /SR
760 763
©oSee par A

Kahn “lursdiction aad conflict ol Taws m the South Afmcan s of husband and wite™ s lahle Fhe
Sonthy African Law of Husband and Iife 119733 329 618 with relzrence to the old agthorities,

TSAR 20104 {188y a237 7Y



FNTERNAL PUBLIC POLICY 673

1996 (discrimination on the basis of gender).” A possible solution is the application
of the law of domicile of the child at the time of birth." 1 terms of the Domicile Act
30f 1992, a child is domiciled “at the place where [s[he is most closely connected™.”
If a child. in the normal course of events. has hershis home with one or both of
its parents. a rebutiable presupiption applies that the pareatal home constitutes the
child's domicile.”” But this suggestion is only viable in cases where the child is born
ot or after | August 1992 (the date on which the Domicile Act entered into force).
as the common law provided thai an intra-maritat child follows the domicile of the
father and an extra-marital child the domicile of the mother.” In cases where the
child was born before 1 August 1992, Forsyih's proposal should be considered that
legitimacy ~be determined by the domicile of the parent whose relationship to the
child is presently in qucstion".l

4 Propaosed solutions 1o the incidenial question

Most authors seem 10 ignore the possibility of applving options (@) and (¢} listed
in par 2 and merely discuss the choice between approaches (b) and {d). Option
(b) is then called the fex fori approach and option (d) is known as the Jex causue
approach.”

I'he vommon-law rule that the law of the domicle of the hushand at the sime of the conclusson of the
MArrge governs the propriciary consequences of the marmage (see Fravhel s Estare v The Saster
1930 1 SA 220 () and Sperdg v Sperbiig 1975 3 SA 707 (AD will almost certamly be declared
anconstitutional 1 futire on the same basis (see. alveady. Seediker v Sacdid e case no J04098/06 (26 Jan
2007 T unreporteds per wawwosallivorg, as discossed in Neels and Wethmar-Lemmer “Constitue
tonal values and the proprictars conseqguences of marriage in private international law - mirodue-
g B fox cansae progreietatts matramans” 2008 TS LR S87) The rule s 1 conflict with the cquality
prineipleins 9 ol the constitutzen. as it discriminates on the basss of gender, See Neels “Fhe revoca-
tion of wills m South African private miernational Taw ™ 2007 JC7.0 613 619-620: Schoeman = The
conneeting Factor [or proprictary conseguences of martiage” 2008 78548 720 7 The South African
conflict rule for proprietary conseguences of murriage: iearning from the Germas expericnce” 2004
SSAR TS and ~The South Alrican corllict rule for proprictary consequences of marriages; the need
for reform” 2004 [PRax 63; and Stolt and Visser “Aspects ol the reform of German (and South
Aflrican) provate mternational Family faw™ 1986 Do Jere 3300 The common-las rufe also does not
provide for same-sex marriages: Fowrete v Yanster of Home Ufars 2005 1 AN SA 273 (SCAL 2005
3 BULR 241 (SCAY par 124-1250 Unnsier of Home dftairs v Fowere (Doctors for Life Bierianomal
aird other aniet curiaes: Lexhbian und Gay Equaline Progect v Munsior of Tome Affars 2006 1 SA
32400 2006 3 BOTR 355 (0O par 29 n 24 qadso »ee par 76 0 80, ¢ The decision of the sepreme
court ol appeal changed the common-law definition ol marriage o include same-sex relationshps!
thes was confirmed by the decision of the constisutional court, Today the legal position s reguiated
by the Civil Union Act 17 o 2006
See Neels tn 9 (1993)) 762-763

s 2 Acchild s a person under the age of 18 years. exeluding persons who by Taw have the states of
amajor (s 2(3) sy oehild ™y,

oY)
For the common-law rule, see Foravth n 7y 132
Forsvth s 7y [43-144
Vhe lex forr appreach is also known as mdependent reference or the conllicts teory and the fex
carsae approach as dependent reference or the meidental theory (Schimidt ~The incidental questien
i private wternational law™ i Acadenue de drot mternatemal CONNNUL Reened des Conrs
Collected Courses of the Hugue Acadeni of Inernanional Lavw (1993) 303 320-321: Kropholler (n
43 224-228, Siehr (n 1) 380-385; Steikwerda on 53 30231 and Syhes and Pryvles (n 331231 Sehoeman
and Roedt (n 74 par 64 further refer Lo the independent determmation approach and the narrow refer-
eace upproach (the fex forrapproachy and the dependent applicatson approach and the wide reference
approach tthe fea causeae approach
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674 NEELS

The authors in favour of the fex fori approach emphasize the public policy of the
forum and the internal coherence of the law of the forum, while authors in favour of
the lex causae believe that the legal system governing the main question shouid also
apply to the incidental question, as it is most closely connected to the particular case
and because international harmony of decision is the paramount consideration in
this regard,”” However. most contemporary commen-law authors are of the opinion
“that there can be no general or prior soiution to the problem of the incidental ques-
tion and each case or category of case must be considered in light of relevant policy
objectives and practicalities of outcomes™™ .

Commonweaith case law on the topic is scarce and inconclusive.” Although not
identified as such by the court.™ the South Afvican case Seedur’s Executors v The
Master™ invalved an incidental question. In effect. the court applied the /ey causae
to the preliminary question. namely the inherent validity of the marriage of the par-
ents (the main question was the legitimacy ol the children. whieh was then relevant
for purposes of estale tax). but it is unclear whether the internal lex cansae was ap-
plied or the legal syvstem referred to by the conflicts rules of the fex causae. as both

For detmted discussiens. see Gotheb (n 93 731738, Schnudt (n 18 308-386: and Wengler ~The law

apphicalle to prelnminary unesdentall questons™ i Lipsicia edy ferernanonal Enevclopedie of

Compardatne fan Vit Provate Internatiomal Low (19871 10 {10

filbury., Devas and Opeskin Condlior of Lanvs i tasiralna (20023 1014, See Collins wedy | Dicey: Morms
and Collins on dre Conflict of Leanes (20063 33254 and 39 Corbett ~The Zambian trust: an opinion revis-
ned™ 1993 PSR 113 Gotlich tn O 738-760 and 797-798 MeClean and Beevers Vorees The Conther of
Lenns (2005 499 Faveets. Carratiers and North (0 - 33-54 Ny gl Conflect of Lenvs g Australna (1990)
216: Schur 4 Modern Approgch 1o the Incudeniad Qnesrron 0997 espeaially ¢h 3 Walker § Caseel wnd
Walker Canadian Confhicr of Laws (2005) par 3.4 and Waller Halsbury's Laws of Canada Coiiflice

aof Lavs 220063 433 CF Crawdord wad Carsothers (1 63 60-61 and Kahin-reund General Problems of

Provate Interoational Lo (19761 293 Anton and Beaumont Prvate fivernational Law, A Treune
front the Swndpomi of Scors Lane (19903 89 Kahn (n -h 607-009 and Schnndl in §8) 368-380 and 412
fanour application ol the fex canse with exceptions where the fex fore shold be utifised, Towever,
Schmidi admits that both approaches may lead 1o results that are absurd or unfair ((n 18) 318 and 381
7 a 8 of the Inter-American Convention on General Rules of Private Interaational Law (Montevi-
deo 1979y ~Previous. prehiminars or incidental issues that may arise trom & principad issue need not
necessagily ke resobved in accordance with the faw that zoverns the principal ssue” Clarkson and Lhil
The Conflict of Laws 120061 481 and Svhes and Pryles en 33 228234 favour application ol the fex fort
with exceptions where the fex catisae should be emplosed. Accordmg to Sichr if the fex forr and the
fex cansae approach fead e dilferent answers, the incidental question must be governed by the legal
svsfem with wlueh ithas the clesest connection — in 1Y 384-385 Adso sce Finhorn Privare ueviwriongl
Lan aar Fseaef (2000 39-60; Steikwerdi (o -4 31 with reference 10 Hoge Raad 28 May 1963 NI 1066
1Y, and Kropholler in 43 226-227 Another solution with the same etfeet as tha found i the text. s
the alternan e apphication of certain kegal systenss: see Wengler (n 19) 11-14: of Neels ~Substantiowe
geregtighend, kerverdeling en beaunstiging m dic mternasienale fanmhereg”™ 2601 F5AR 692 704-700.
The Austealian Marsiage Act. 1961, contains a provision (s 38F Y which has the effect that the conllicts
rule ol the fex forr must be applied wher the validity of a0 marnage features as an meidental gquestion

The seshsection s partsathy based ona 12 ofthe Tague Convention en Celebration and Recognition of
the Validily of Marriages (1978) (see Nygh (s 20) 346, and Svhes and Pryles (n 3) 228, 4% and 305) 7

Schimidy in 18) 393-395, Some authors favour a generad rule that status issues in the context ol incides-
Ll questions must be governed by the Jev forr see hropholler (n 1) 228-220; and Sichr (o 1) 583-384
and 583; of Forsvth (n 73 24-05

See eg the discussions by Dices, Morns and Collins i 208 32-39. Schimidi (n 183 402-406 and
JH-43 1L and Svkes and Pryvies in 3 231232 Phe same applics i respect of continental decisions
Sce Schmsdt tn 18 396302, 407-412 for a discussion of German, Swiss and French case faw,

Fhe merdental question s olten net sdeatified by counsel and the cowsts See eg Schur (a 2M 4 onthis
phenomenon

1917 A 302
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24 . . . . ~ . .
were the law of l%]dl’% Application of the conflicts rule of the Jex for! would have
fed to the same result.”

3 The incidental question not properiv so-called

The incidental question not properly so-called differs from the incidental quest;on
discussed above (the incidental question properly so-cailed).™ in that the choice is
merely between the internal /ex fori and the legal system referred to by the conflicts
law of the forum. The incidental question not properly so-called features where the
main question is gaverned by the faw of the forum quu lex cansae.” The same ex-
ample as that in par 2 may be used. except that Ms X now left immovable property
situated in South Africa. /\cc()ldmU to the applicable South African conﬂ]f_ts rule.
the main question is governed by the fex situs (i case South African law).™
According to Corbett CJ. in an academic contribution. the conflicts law of the
forum must be applied in respect of the incidental question not properly so-called,
“unless there are cogent considerations arising frow the interpretation of the rule
of law governing :hc main question or from policy which impel a reference to
the domestic law™." However. the court in the South African decision Dhansay
v Duvids, * which was not aware of the under Iving phenomenon of the incidental
question.™ applied the internal fex fori. while the refevant policy considerations

See Bennett Cumatanion and gap. are they syvsteme delects i the conflict of Taws™ 1988 S 177 304
A54-4560 and Neels ((n 9 (19930 762-763). Indian private smernational law seems o appls the fex focs
colebranons (the faw of the countrny where the marnage was concladed) to both materia! and formai
validhty of marciage see Dawan and Dwan Peovare Derational Lasw Dichan and Enghsh (1998)
265266 and 274 The marnage a7 casie was concluded i Indias Internal Indian law has different
rules 1 ns regard for the vanous religrous groups. as Fhindus. Musiims, Christians and Jews. bat
there 15 alse the possibility of concluding o einvil marriage™ between any two persons (0f upposite
sex) irrespective of rebigious affiliziion

© South Adrican proivate sernational law alsa refers bath substantive and lormal validity o amarnage
tothe fey foci colebranoms. See eg Forsvth in 79 263-2635 Kahn (n 11 383-389: and Schoeman and
Rewdt (n 7) par 168-170.

* Faweetl Carruthers and North (n 4 52 use the term an ieidemal question preperly so-called”™ and

Corbent ¢n 209 14, in response. coined the term “an mesdental question not properly so-called™ The

incidental question properly so-ealled s also hnowan as "o true incidental question”™ (Gotlieh (n 9

o4y or “the incwdental question proper™ {Sykes and Pryles (n 51230y The present author proposed

the use i AlTikaans of te erms “egte insilentele y raag”™ and “onegte insideniele vraag™ respec-

tively - Neels (n 9 (1993 760-761

See Corbett (0 200 L Forsyth (0 7y 94 n 4L Godieh in 99 764-709; and Neels {n 9 (19930 76l

Wengler i 99 makes the same distinction withoot using this terminelogy: see 10-14 and 16-28

See the sources inn 7

T Corbett in 2603 14, Also see Neels (n 9 (19930 763-763
1991 4 SA 200 () The decensed died mtestate and lelt & half andiv ided share i immovable properia
in Sowth Atrea. The other hadf share was held by has brother At the time ol the hirth of his children,
the deceased was probably domiciled i bndia. Hle was maroed accordmg w Islamie rites: the marriage
wizs valid s terms of Indian faw bat not in werms ol Sowth Afmcan law. The elnldren were theretore
mtra-margal mterms of Indsan law, in terms of miternal South Afrcan law at that stage. the children
were extra-marial and could not mherit mtestage from their father bat. as South Alrican privaie mter-
natioml faw reterred o the law of the domicile of the father @ the time of irth (see n 1. they would
have been held 1o be mra-marnal 1 the Sougdy Afrvican reference rale were applied
Seen 22
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clearly indicated application of the legal system referred to by the private interna-
tional law rule.” The South African authors are therefore unanimous in their criti-
cism of the decision.”

6 The role of public policy (part 1)

Of course. it is possible that (part of} the content of the legal system indicated to
govern either the main or the incidental question may be excluded on the basis of
public poticy. Constitutional values will play an important role in this regard.

In the examples in paragraphs 2 and 3. the legal system governing the main ques-
tforr provided that only the intra-marital children of the intesiate deceased would
inherit. But for the purposes of internal South African law. it was decided by the
constitutional court that the indigenous-law succession rule in favour of first-born
maies (legitimate male primogeniture) is unconstitutional as it discriminates on the

Fhe manin question was goversed by the fex sies (see the sources inn 73 and the court had to
exercise 4 chorce between imternal South Advican law and the law refersed 1o by Seuth Alnican
private infernational law ¢the faw of India 1o govern the incidental question of the jegitimacy
of the deceased’s children. 1015 submitted thar Indian faw should have been applied and the
children held 1o be invira-marnal and able to inherit, The fellowing reasons may be advanced: (1
If a chosce s avatlable. a court shosld decide that children are intrg-mardal ragher than extra-
marnal. {2) The choree of he court o case led 1o the sstuation that the deceased’s children were
axtra-marital [or the purposes of the deceased™s immovabie properts bui coubd have heen snira-
marial tor the parposes uf the movables owned by the deceased as the relevant fegal system
would then be the fex witinn donmcily tsee the text at a 737 which might have been the Jaw of
fndia - this is nog edear on the facts as reportedt (3 Although not vet applicable o the situa-
tios at hand, mternal South Alrean law had at the tme of the decision slready been changed 1o
make provision for the gnrestreted nwstate succession by extra-marital children (see n 43 ¢h
The effect of the decision was that the deceased™s own children wonld not snherit. as they were
born of an Islamic marsaee and therelore extra-marital. but the wile and children of his brother
would nherit notwithstanding the Taet that G the deceased and his brother were alse born of an
Islamie marriage (and therefore both extra-maritaly and () the deceased's brother was fikewse
married i terms of Bslanue law enly and Bis children therefore extrasmariead). ( The brother died
13 vears later. ILscems that the fiest deceased’s estate was never properly finalized ui alter the
death of hes brother) The deceased’s brother could snherit intestate from him. as ey had the
same mather extra-marital ¢hildren could inherit mtestate Mrom their mothers and their relatives
but not from thesr Tathers and their relatavesy. The brother™s wilke and children inherited due t the
testamentary beguest of the immovable property w them by thesr husband and father. Sec Neels
(N9 (1993 764-765

See Forsyth (n 7) 9394 0 4 and 267 twath n 180 Kahn ~Conthet of lews™ 1991 danuad Survey of
South African Law 380 390, and Neeks 8 9 (19930 The court merely refers o Dae d Birnviustle v
Pard dPORISY 2 CHE P 571 and Dae o Birowlnsrle v D arddE Q18403 7 CL& Fin 865 as authority for
the decision. [his prompts Kahn toexciam: “What Berman | in faet hedd in Anding that the childsen
of [the deceased] were iflegiinmate was that South African domestic law applied, not South African
condtict of laws. Why should that be? Becanse of some mdefensible and cutmoded decisions of the
courls ol Pngland™ (390). The rule i the Brrewinstie case “graduoally whittled away ™ and then
ceased to have any eflect in the UK as Trom $976 ¢see Cothims (edy 1T Picevs Morrs aind Colhins on
the Conflitct of Lawes (20063 1068-1069), whalst the Phansay case was decided only in 1991 (ajthough
the deecased died in 19641 The court in the Dfaisey case also refers o the Seedar decision (3 231 bt
innes CIomoan ofter drctian, leaves the relevant question open and scems 1o sugaest that legitimacy
must be determaned by the Iaw of doenucile ol origm i respect of both movables and immaovables
tsee the Seedir decision 310
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basis of gender and birth (legitimacy) and infringes on the right 1o dmmi\ * Intes-
tate succession of all individuals (irrespective of’ elhmc origin or lelwl()n} is today
governed by the Intestate Succession Act 81 of 1987 which is primarily based on
Roman-Dutch law.’

However. for the purposes of private international law. one has o distinguish
between rules of foreign faw that are merely in conflict with internal public policy
and those that patently or mantfestly infringe public policy: only the latter will be
regarded as being in conflict with exter nal ;Juijhc policy and as such excluded in the
context of private xmunatmnal faw. " The South African courts still have 1o decide
whether the non- fustifiable ” violation of a fundamental right in the South African
conshiut&on \\ouldWulomdmall\ infringe public policy in 1thxz\f'uc international
sphere.” Primu fucie the bill of rights is also applicable to foreign law that must be

Bhe v Magistrate Kivvelusha (Comnnssioa for Gender Bqualiy as amiens cursae), Shibe v Suthole,
Soutft African Hunwn Rights Commission v President of the Republic of Sov Jfreea 2005 1 SA 580
CUN 2005 1 BCLR T OC) S 93 ol the constitotion prohibis uslair diserimination on grounds ol
race. gender. ses. pregnancy, maritad status. cthnie or social origing celour, sexsal erientation, age,
disabiliny, religon, conseience. bediel. culture. fanguage and birth, $ 10 reads o8 [ollows. “Evervone
Bas inherent dignity and the night o kave their digety respected and protecied.”™ The court did not
eapress an opinion on the quesbion whether the rule also discriminaies o the basis of order of birth (par
Oy or age. but this seems o be self=evident. The court abso found that § 23 ol the Black Adnumistration
Act 38 of 1927 and the regudations issued thereunder. wogether with s 1A of the [ntestate Suceession
Act 81 of [987. were uncomstitatiosal as they discrimmated on the basis of race and mitinged the right
to dignity (a person’s rage indicated which suecession regime was applicabled, The order shoudd only
have Tound the phrase “or i respect of which section 23 ofthe Black Admimistration Act, 1927 (Act No
38 0f 1927), does not apphs ™ uaconstitutional. as the remainder of s H-bibi deals with partial intestate
sueeession, The schedule o the Reform of Customary T aw of Succession and Regulation of Related
Matters Act 11 of 2009 revives thar part ol s [ehigh) whieh was declared unconstitutional by nustahe
But see n 97

Ihe Retorm of Costomary Lawe of Suceession and Rcﬂul.slmn of Related Matters Act 11 of 2009
confirms the decision i the B case (i 33 and clarifies the legal position of persons atherwise
seehpect to costemary family fow.

Spagsal mheritapee. which did not form part of Roman-Duteh faw, was first smtroduced by the

Suceession Act 13 of 1934 Sce Corbets, Mahlo, Tlefmeyr and Kahs (0 ) 363-366 on the history of

Western miestate suecession fan in Scuth Africa.

See Van Rooven e Ronteak i die Steid- frikaginse fniernasiomtle Privaaireg (1972 161-162. and
Neels “Geoorleofdhew] van n Kontrab on openbare beleid in die internasionale privaatreg™ 1094
TSR 694 696, [nstituie of Infernational Law (rapporicur Gannage) Egualine of Trewiment of the Law
of the Forum and of Foremgn Lo (Satiaga de Compestelia 19897 per wawadi-nlorg (23.8.2010)
par By ~Hos recommuended that the applicable foreigs faw shall onhy be set aside 1§ its eTfeets are
manifestly contrary to public polies™. of Mills = The dimensions of public policy i private mterna-
tienal L™ 2008 Journal of Provate International Law 201 213

interms of s 36(D of the constitution: = The rights i the Bill of Rights may be lissited ondy i terms
of Taw of generat apphication to the exient that the Timtation 1s reasonable and justifable in an open
and demoeratic society based on haman dignaty. cquality and freedom .

i ¢h 2 of the consttution (the bill of righis)

The content of the loreign legal system per se must manifestly be e conthict with public policy
The foreign faw should not be compared with the arrasgement in the steral fex forr 1L would, for
mstance. not be relevant thay a surviving speuse inherits the whole estate (in terms of the foreign
lawy and not the spouse and the children twhsch would he the casc i terms ol the fex forn or vice
versa. Likewise 1t woudd not be relevant that one must be at least 18 vears old w execute @ will in

terms of the foreign legal svsiem but enly 16 i1 terms of South Alvican Iaw (v 4 ol the Wills Act 7of

1953) (lut it may be refevant that there exists a distinetion between Temales and males in the foreign
legal system in s regard). This has te be the posinon lest the whole norm comples of private inter-
nationat law be unconsttutional. 101s suggested that @ system of contlict of faw s 1s a necessity in ~an
open and democraue society based on human dignity, equality and freedom™ (3 3611 of the constilu-
tony, See Necks (0 203 702 and “Die interpasienale privaatreg en die herverdelingsbhevoegdheid by
caskerding™ 1902 FS4R 336 380 and Bedf v Bell 1991 4 SA 103 (W) 198-199
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applied in terms of South African private international kaw. as secimﬂ &(1) of the
constitution determines that “{t]he Bill of Rights applies to all law™" An affirma-
tive answer (o the queﬁlion posed would automatically exclude the full application
of the {intestate) succession arrangements in many foreign legal sy stems w hich are

based on. for instance. mdwumm African or traditional Islamic faw.” However. if

it were to be found that no direcr link exists between constitutional values and ex-
ternal public policy. the exclusion or application of the foreign law may depend on
the circumstances of the individual case.

In this regard it may be us:—.iu] to refer to Mills” model of the role of public policy
in private international law.” The author identifies three suidelines or principies
that may influence the decision on whether foreign law must be excluded on the ba-
sis of external pubhc holicy. These are: the deﬂu.:. of proximity between the d[s;)utL
and the forum:’ the d(,UlLL, of relativity or absoluteness of the forum’s policy nor m*
that is being infringed b\f the foreign law: and the seriousness of the breach of that
norm by the 10101051 faw.,”

These pr mcxpias could be applied as follows in the current context. 1 {in a South
African case) all the intestate beneficiaries are lmbflmllv resident in country A
(weak proximity to the forum) and the law of A™ differentiates between the sexes

Ihe constitution elsewhere mdeed refers wo miernational and loreign law (s 3900 and v 231-233)
Ahhough foreign law s only refersed o in a comparative sense (s 390D 10 many be assamed that
the constitutional assembly alse had Toreign lasy that 15 appiicable i@ lerows of South African pravate
international s in mind when it aceepted the formulation s 8013 See. 1 general. Thomashausen
“Prvate internaional law and human rights”™ (paper presented at the Uiniversity of Johannesburg on
18 January 2005 anpoblished)

lxdizenous Afnican law of succession discrmunates on the basis of eg gender. birth (Jegiamacy
and erder of arthy and perbaps age, and tradinional islamie Taw of suecession diserinnnates o 1he
Basis of eg gender. birth tegitimacyy and geligion. Traditional Himdu and Jewish law of succession
alse discriminated on various bases. See. in gencral, Bekher, Rautenbach and Geolam (edsy fureo-
duction to Legal Plurafism i South {frca (20063 91-1EL 155175 and 209-308. For more detail
en the indigenous South Alrican law ol succession. see Bennell Cusiomeny Lawe ot Sourh Afivca
(20043 332-309 @lse see the text at v 37y For further detatd on the slamic law of saecession. see
Bahhtae Lnovelopedia of Isfanne Lo L Compendim of the Tiews of the Mupor Schanfs (19496)
2853500 Hallag Shart oo Theorm. Practice, Fransformannns (2008) 289295 Hussain Isfanie Law
and Sociery. Ar rodiction (1999 103-113, Khan ot of Encvelopaedie of Istanie Law IV Oned Law
i Istan (20060 1125 Nasir Phe Istamie Lav of Personal Status 12002 1972242 Omar The Tsfanic
Law of Sticcession wid 1s Application m Sowddy friea (1988 27-100, and Pearl and Menshs Musion
Famify Lene (1998) J30-4R7. Roman-Duteh faw discriminated on the basis of fegitimacy, as oxtra-
marital chifdren could notinhezit from their fathers. he situation was rectified in South Alrica b
> 1(2) of the Intestate Suceession Act 81 of 1987 and for Namiber in Frows v Paschke P IS48/2003
2007 NAHC 49 (11 July 20073 per wawwsallizorg (23.8 201035, where the high court declared the
commua-law rule uneenstitutional

oMl 38)

Alse see Lagarde “Public policy ™ in Lapsicin (edY lnrernanonal Enrcyclopedia of Comparatnve Luaw
X1 Prvene Tnternational Law (1994) 2238,

inelwding locally accepted norms based on eg international human rights fow,

See espectally Mills (n 38) 210-218. "Public pelies should be more Tikely to be mvohked i there
is @ streng connection with the forum. the norm is shared or absolwte. and the breach i serious.
Pablic policy should he less Bikely to be invoked 1 the forum has Bitike mterest in the dispute. the
norm s mare relative. and the breach is minor™ (2199, Also see De Boer ~Unwelcome toreign baw
pablic peliey and other means o protect the fundamental values and public interests of the Eurepean
Community ™ 1 Malatesta. Bariath and Pocas edsy {iw External Donension of 1 C ‘Prn'aw fmerna-
troiret! Lane i Fanntly ond Succeession Vanors 12008) 2635 208-200, 315-316 and 32

lor mstapce. any of the Muslism countres of the Aiddle Trast fesehuding Turkey). .\ccordmg Lo the
traditiomal Islamic law rule that is applicable m these coantries, a son inherits dosble the itestate
share that a davghter would acquire. Sce eg Malla frroduction 1o \ddle Fastern Law (2007)
399,404

¥
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FXTEFRNAL PUHBLIC POLICY 679

in this regard on the basis of. for example. Islamic legal principles {serious breach
of the equality principle in section 9 of the constitution) but this differentiation is
partly justifiable in terms of section 36 of the constitution (relativity of the norm)
by the duty of males in Islamic law 1o provide for the maintenance of the female
members of the family™ (if enforceable in ferms of the law of A). it could perhaps be
argued that the law of A must be app]s(,d

[ at least one female beneficiary is resident in South Africa’ {higher degree of

proximity to the forum). the relevant rule in the faw of A cannot be applied. as the
fundamental breach of section 9 of the consntulron cannot be justified by the male
duty of maintenance in Islamic law. LS])LLI'{“\ * as that duty would not be enforce-
able in South Africa (the provision of maintenance is governed by the lex fori,
which does not provide for Islamic legat principles in this regard). It could be added
here that a similar argument based on the maintenance obligation of the traditional
successor in indigenous law vis-g-vis the dependants and family members of the
deceased was in any event expressly rejected by the constitutional court for the
purposes of {internal) customary law.™* even though indigenous maintenance obii-
gations are. al least in theory.  enforceable in terms of the lex fori.

Even where none of the beneficiaries is domiciled in South Africa (weak proxim-
ity to the forum} but the foreign discrimination is not partially justifiable by. foi
instance. a maintenance duty. the {relevant rule of the) foreign law cannot be '1pphcd
{for instance. where the foreign law discriminates on the bas;s of lG]l"lOl‘l) as this
would be a serious or tund'mscnt'll breach of the strict (although never absolute)
constitutional norm of equality.

itis submitted that where the foreign law cannot be applied in its totality. it should
be app: fied as far as possible but without giving eflect to its discriminatory provi-
sions.  [f the relevant foreign intestate succession law. for instance. determines
that the deceased’s husband must inherit 40%0 of the estate. the son 30% and the
two daughters 15%¢ cach (one of which is resident and domiciled in South Africa).
the estate must be divided as follows: 4070 to the husband and 20% 1o each of the
children.

In similar vein. the content of a foreign faw (or parts thereof chosen to govern the
incidental question may be excluded. for instance the vules relating to the inheren

© Contrast Belher, Ravtenbach and Goolam teds) 01 43 169-176G with 303-306,

©Butsee Institute of International [aw trapportest Lagarde) ~Cullaral Diflerences and ordre pubin”
i Ly Private fnteraanonal Lavw 2005 per o wwow wdi-slorg (23 82010 par [ aceording o
which the focation ol assets in the forwm state may be a sufficient mdication of provimiy: ~States
may nvoeke public policy against foreign suceession faws containing diserimination based on gender

or religion when assets part of the deceased’s estate were Tocated i the lorum State at the time of

death™ and De Boer in 47) 298-299 and 315
Fhe same should apply i at least one female beneficiary s resident in a country the law of which
adheres o the equality priseiple

2 bt not exclusively: see Bekher, Rauenbach and Goalam (eds) (n 431 169-170,

P See the references in Neels ~“Classificgtion as an argumentative device inwmternationad fumih fan™
2003 5.4 L7 883 887

U othe Bhe case (n 34 par 80 and 96.

© See the Bie case (n 34) par 80 and 96
eg through the Istamic-fow rulke that a non-Muslim cannel isher on an intestate basis frony i Muslim
and vice versy. See e Nasir (n 43y 206,
s 9 of the constilution

(s 1s not feasible mthe pagticular case. the fex fors will s e 10 be applicd or perhaps the Taw of

the state which “has the next greatest mterest m govermng the dispute”™ (Mills (m 385 2120 sec also
208
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validity of a marriage in a succession dispute. A court could in many instances
avoid this scenario by choosing one of the other legal svstems that are available to
govern the incidentat quesiion."n for example the internal lex cansae rather than the
legal system referred to by the conflicts law of the fex cawsae, or the legal system
referred to by the forum's private international law rule rather than the legal system
referred to by the conflicts law of the Jex cansac.

But public policy not ondy has a mere negative function (the exclusion of foreign
Jaw): it may also play a positive role, both in respect of the main and the incidental
question — this will be discussed in paragraph 9 below.

7 The Phelan decision

In the example of the incidental question properly so-called in paragraph 2 above.
the choice is between four different legal systems. However, where the incidental
question properly so-called involves the recoanition of a foreign court order. the
choice is between the conflicts rule (more specificatly. the recognition rule) of the
fex fori and the private-international rule (the recognition rule) of the /ex cansae.”
This was the scenario in the Phefun case.”™

The plaintiff (Ms Karen Therese Phelan) instituted action against the defendant
(Mr Paschal Mary Phetan} for divorce, custody of three children and maintenance
for herself and the children,” but the defendant denied that the parties were tegally
married.” Cleaver J helpfully set out the relevant facts as follows:

“The plamufl was previously married to Paul Sweeney i Haby and the defendant was previonsh
married o Marie Phelan. also in lals. Defendant and Mane Phelan were Trish citizens and domi-
crled m Ireland. In Augast 1993 the plamedT obtained a divorce fraom Paul Sweeney 1w the Do-
mnican Republic, The relationship between the defendant and Marte Phelan broke down and the
delemdant and plamudf began a relationshep. Authe e divoree was not recognised i Ireland. The
defendant then commenced procecdings agantst his wile Marie Phelan m the Donunican Republic
amd obtained adivoree frem her in that country en 16 Apnii 1996, Thereafter the plamtiff and the
defendant underwen s ceremony of marniage in Austealiz on 29 fune 1996 and three bovs. row aged
vight and six, were horn from this umon, The voungest two are twins. T he ordinary residence ol the
plamtilt and the defendant at the ttme of the commencement of therr setatienship, the tme of thear
seching davorces in the Dominican Republic and at the tme of the ceremony of marriage which the
parties underwent i Australa, was the Republic ol Treland ™

The inherent validity of the Australian marriage had to be determined with reference
to the fex foct celebrarionis (the law of the place where the marriage was concluded):
the law of New South Wales. Australia.” The validity of the marriage. naturally. de-
pended on the validity of the Dominican divorce orders.” No finding was made in

by the Secdar case (n 234 (he sherent validity of the marrsage was the incidental guestion m @
dispute about estate Juty. See the textatn 22-25
See the legal systems hsted in par 2 above
{1 the case of the incidentad question not properly so-calied. the chotee 15 also between two legal
svstems rather than lour: see par 5 above
in 2

o Mpar ]

(n 2ypar 2,

m 2 pard-3

©n 2Zypar 6 The parues agreed that the s of New Seuth Wales applied and the judge does not refer
o ans authoriy but this s ssdeed the Roman-Doteh conllicts rude Tor both the formal and the inher-
el validity of @ marrge. See the sources inn 23

T Seein 2ypard
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respect of the plaintiff’s Dominican divorce.” The validity of the defendant’s divorce
in the Dominican Republic had to be determined. so the court decided. with reference
to Ausiralian private internationa law.”" The judge did not identify the underlying
problem as an incidental question. "but in deciding that the substantive validity of the
marriage was to be determined by the Australian rules on the recognition of foreign
divorces he in fact chose the approach listed under (d) in paragraph 2; application of
the fegal system indicated by the reference rules of the fex causae.

The coyrt continued to apply the recognition rules of Australian private interna-
tional law  and found that the Dominican divorce of the defendant was not recog-
nisable under Australian law. The divorce did not comiply with the requirements for
recognition in section 104(3) of the Australian Family Law Act. 1973; the parties
were at no relevant stage ordinarily resident or domiciled in the Dominican Re-
public and they were citizens of Ireland. The divorce aiso did not comply with the
common-law criteria of reciprocity or a real and substantial connection. ~ The court
therefore found that the subsequent marriage in Australia was invalid.

8  The recagnition of foreign divorce orders in South African privare
international i

What would the position have been if the judge had in casu chosen the fex fori ap-
oroach? Section 13 of the South African Divorce Act 70 of 1979 makes provision for
the recognition of a divorce order by a foreign court if either party to the marriage
was domiciled in the foreign jurisdiction at the time of the divorce (whether accord-
ing to South African law or according to the law of that country). ' if one of the
parties was ordinarily resident in the foreign jurisdiction at the fime of the divorce:
or if one of the parties was a national of the foreign state at the time of the divorce.

The divoree in the Dominican Republic could clearly not have been recognised
in terms of section 13 of the Divorce Act. as the parties were neither domiciled nor
resident there in terms of South African law. nor was either party a citizen of that
couniry: and. as the parties never set foot in the Dominican Republic. it is also
highly unlikely that they were domiciled there in terms of Dominican law.

* Tlos was sol necessary, as the marriage concluded m New South Wales would also hiave been imvalid
in germs of Australian law fone of the parties was stl married at the tme.
©oSee{n 2y par 9-19.
Seen 22
b Sees m general, Nyghn 200 363-379; Sahes and Pryvles (n 31 360-485
TS Gy of the act getains the commoen-law groands. There was so sabstantal connection of the
parties o the Dominican Repubhic: <N either the detendant nor Marie Phelan ever set fuot in the
Domumean Repubdic™ ((n 2 par 9y Sec the discussion ol U'nghisiand Austrabian case law npar FH-18
of the decision (n 2y
S 2y par 19010 Soutk Adrieas law were o be apphicable o fe mam guestion. the court many hiase
found that the parties concluded a putative marrmge. See on the propractarny and ofhier consequences
of a putative nuuriage Hahlo Fhe Sowdt Urican fove of Husbaid cnd e (1983 111-116 and Van
Teerden. Cockrelt and Kewghtley edsy Boberg’s Lavw of Persons and the Famiy (19993 328-329n 3
s s an exeeption to the rule that the content of @ connecting factor must be determined by the fex
forrisee Ex parte Jones e Jones v dones 1984 4 SA 725 0W and Chenarex Orieniad Trading Cov
Ershime W98 4 SA 087 (C) 109311, The other exception 1s aitizeaship, which has to be determumed
by the faw efthe alleged national ity see Forss tdr in 7y L and Schoeman and Roedt (n 1) par 24
n 2 par
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Unlike in Australia "and Canada. the South Alrican legislature did not C\plebsl\
retain the common-law grounds for the recognition of fmugn divoree orders. ” But
it terms of the South African law of interpretation. if'an act does not expressly or by
necessary implication revoke the common law. it is still available for application. '
The only grounds for recognition previously accepted by the South African courts
were (a) domlule and (In _thc fact that the divorce order would have been recognized
by the court of donticile.” The second one of these has not been included in sec-
tion 13 of the Divorce Act and could still be applicable as a common-law ground.”
In pr mch)lc it would also be open for the courts 1o Turther develop the common-law
grounds.” but Forsyth suggests that “given the [iberality 01 slection} 13 judicial
boldness in this area seems neither necessary nor desirable™

Even application of the test of a real and substantial conncction of either of the
parties w I[h the country from \\thh the divorce order proceeded.™ as recognised in
Australian™ and Canadian law.” would not have been (o the advantage of the plaintiff
inn casy as the parties had no connection whatsoever with the Dominican Republic.
The judge in the Phelan case indeed reached this conclusion when he applled the real
and substantial connection test under Australian private international law.

However. it is submitted that the primu facie impossibility of recognising the
Dominican divorce in both Austratian and South African private international law
does not conclude the matter. A1 this slage. it is necessary o return to the issue of
public policy, more specifically its positive function.

Q@ The role of public policy (part 23
Publ[c policy has both a negative and a positive function in private international
law."™ For instance. a contract. although inherently valid in terms of its proper law.

See Nygh (n 2 370

See Walker tn 20 Q2003 par 172 4. Walker {n 20 (204061 3958

Inthe Unnited Kingdm, the common-law grounds were expresshv abohshed See iees. Morrs and
Collins in 33) 891

CoStean and Van Tonder e {nlfeg van Hete {19811 97-100

© Guggenhem v Rosenbaum (21 1961 4 SA 21 (W 3G -3281 Cf the position i the rish conflict of
Laws: Shatter Shatter s Famely Lone (20007 411-412

unfess thes 1s teday perhaps excioded as a form of reavor under s 4 of the Domicile Act{see n 9y
Also see 5 173 ol the constilulson

Forssthin 73 489, But se the proposal i par (1 below

Aceeptanee of this test mas lead to a great deal of uncertamiy. which may be unaceeptable m a
commereial context, See. for instance. the discussion of Canadian case law m Blom ~Private inger-
natonal s i a globalizing age: the quiet Canadsan revolution™ 2002 Yearbaok of Private hier-
netfeopad Lane (2002) 83 9393, Also see Black “Canada and the US contemplate changes to lereign-
sudgment endorcement”™ 2007 Journad of Provare Indernorional Lew 10 Lmanued)i “Recognition wid
enloreement ol foreign judgments in Quebec” 2007 Yearhook of Private inrernaironal Lese 3430 and
Pitel “Enforcement of foreiga nen-monetars judgmeats 1 Canada wand beyondy™ 2007 Jowrna! of
Provate fiteriatiomad Leoe 248

M See MNagh n 208 371372 For further grounds of common-law Jurisdichion. see Syhes and Prvles (n
Sy d66-47

In Canada. a foreign divorce orcder s also reeogiized 1f stis so acknowledged 1n g Torum with which
ene of e parties has el and substantial connection and. Turther. 3T the Canadian courts would have
exereised gurisdiction m o similar case. See Walker (n 240 (2003% par 172 a2 and Watker ¢n 20 (20000
G5,

(n 2y pag 1 and 15 read together

Fhe positive Tunction of public policy in prvate iternationat law i the sense discassed heremafter
ts not identical with the doctrme of faws of smmediate spplicaton ar gy erniding mandagory rules: but
see e Boer in 473 296 and Strikwerda (n 4 34255 For mstanee, the agreement between the parties
mtended o the test al 1 91 would also not have been a valid sarmiage 0 terms of the Jex fors.
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will not be enforced if it is manifestly in conflict with the public policy of the forum
(negative function). On the other haﬂd a contract which is invalid in terms of is
proper law may still be enforced if its non—ualolcumm would manifestly infringe
the forum’s pub[:c, poitcx (positive function).”

The same applies in international fanily law. The negative function of public
policy in this context is well known: for instance. a marriage, although substan-
tively valid in terms of the law applicable in this regard (in South Africa: the fex foci
celebrationis).” will not be recognised if it is patently in conflict with the public
policy of the foruns.

The positive function of public policy in this context is illustrated by the com-
mon-law recognition in specific circumstances of a marriage that does not comply
with the formal or substantive requirements of the applicable legal system. For in-
stance. if there is. perhaps due to war or natural disaster. no opportunity of getting
married before the refevant avthorities. or if there is no possibility of concluding a
marriage that is sot polentially polygamous in terms of the legal system zovern-
ing substantive validity. thn. mere agreement by the parties to conclude a marriage
may be recognised as such.” Informal marriage agreements concluded contrary to
the widespread prohibition in [hL Mustim world against the marriage of a Muslim
woman and a non-Muslim man’ should on the same basis be 10L0g11|SLd as mar-
riages. The positive function of public policy may also be traced in a proposal of the
South African Law Reform Commission in the context of the proposed recognition
of Muslim marriages.

A]lhouﬂh internal South African law provides for indigenous polygynous
marriages.  Muslim marriages per se are not (vet) recognized. The same applies to
all pl!lt..|\ religious marriages that are not concluded in terms of the Marriage Act 25
of 1961.™ It should be mentioned here that many marriages between Muslims and
between Hindus in South Africa are indeed concluded in terms of the Marriage Act
but that this act provides only for monogamous marriages. Nevertheless. a spouse
under. for example. a Muslim or a Hindu marriage that is not concluded in terms of
the Marriage Act still qualifies as the “surviving spouse™ and the “survivor™ for the
purposes of the Intestate Succession Act 81 of 1987 and the Maintenance of Surviv-
ing Spouses Act 27 of 1990 respectively. This applies (o both e facro monogamous

M See e Neels (38 with reference wo PR case faw. Ax Forsyth suggesied at the conference at the
Liaversity ol Johamesbure on § Sep 2009, where this paper way read. the positive funciion of public
poliey coutd perhaps alse provide a justification [or the Zimbabwens decision of Swemrberg v Cosmo-
poditan Narromal Bardh of Clucago 1973 4 8A 3064 (RAY ithe case of the Tugitive from justice in the
context ol the recogmtion and entorcement of foreign court orders: also sce the Chungrex case (n 743
1003833 The deeision was previoushy eriticized by, Tor mstance. Forsvih (0 71 406-407 and Schulze
OnJyrisdiction anid tee Recogrinon wad Enforcement of Forergn Alosey Judgments (20051 24223
Seen 25

See Dieey, Morris and Colling (0 331 797-802. Dwan and Divan ¢y 243 2682700 Forssth in 7)
267-264; Kabn (n 11y 593-394, Nygh ¢ 203 352-354 Wather (n 20420030 par 6.3 .00 and Wather
(0 2820001 377 CFMIdls o 381 234-235 Contrast v the Aoreva [orm of marriage 1 india where
a man and woman agree to hive as hushand and wite and then indeed Tive together as such (Bswan
and Diwan (3 28 240 0 24 and 272 with o 246) in that case the marrmge wathout any formalites 1s
deed valid in terms of' the fex foct cefebravoms, CFCaralts de Sifva v T Ann (390D 9 SLLR S as
referred to by Fheklimg and Wu Min Aun Conffrer of Laws in Malavsa (1993 110

See Atami and Hinehwelille fsianne Varrage and Divarae Laves of the Arad orld (1996) {5, 44, 70,
87, 1190 153, 184 and 234; Tussamn (n 43) 0F and 63, Mallar (n 481 337, Nusir (n 43) 69-70; and Pearl
and Menski(n 437 1290 Ho-147 and 165 CFDivan and Dwan (i 243 2472248 (Moshim personal law
m India

b Recopmtion of Customary Marniages Act 120 of 1998

foSee egon Hindu marviages Smgh v Bamparsad 2007 3 S350
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and de fucto polvgynous marriages.” The issue of full recognition of Muslim mar-
riages is still under investigation by the South African Law Reform Commission.™

When perhaps recognised in future.” a problem may arise similar to the one dis-
cussed above. Assume that the parties conclude an unrecognised Muslim marriage
in a foreign country. whether thev are domiciled in that country. in South Africa or
elsewhere. The marriage would have been valid under internal Scuth African law
but can in principle not be recognized because South Atrican private internationai
law refers inherent validity to the /ex fuei celebrationis.” The present author made
the Law Reform Commission aware of the problem™ and they came up with clause
20 in the Dratt Muslim Marriages Bill of 2003 to address the issue: “In the event
of a dispute relating to whether or not a Muslim marriage celebrated™ in a foreign
country is recognised as a valid Muslim marriage under this Act.”™ such dispute
shall be determined by the court having regard to all refevant factors. including the
principles of conflict of faws.™"™

The clause in effect provides for an exception to the fex foci celehrationis rule as
manifestation of the positive function of public policy in private international law. A
court could probably have reached the same result using the common-law principle
in this regard but the clause is helptul as there is no relevant South African case law
avatlable.

See Damels v Camphell 2004 5 SA 331 (COL 2003 9 BULR 969 (CCY (monogamous Musiim
marginge: inrespect of both the Tntestate Suceession At and the Maintenance of Surviving Spouses
Act) Hagsam v Jacobs 2008 4 AT SA 330 (O) (peb gy reus Moshim marrsage: 1 respect of both
the Intestate Succession Act and the Mamienanee of Surviving Spouses Actl decision i respect
ol the Infestate Succession Act referred Lo the constnunonal court Tor confirmation): CGovendor v
Ragavayah 2004 3 SA 178 (1) tmenogamous Hindu mareiage: m respect ol the {ntestate Sucees-
ston Act) Hussan v Jacobs 2009 5 SA 572 (CC)L 2000 11 BOTR THS (COY (pehygynous Musiim
marriage, 1 respect of both the Intestate Succession At asd the Mamtenaney of Surviving Spouns-
¢s Act and Abrahams-Fayher “Polygamous Mustim marrages™ 200810 De Rebus 420 Also see
Rylands v Ldros 1997 2 SA QUOICCY  {mod v Mufidarerad Mowor Velucle Acowdents Fund (Comnts-
stnt for Gender Equaliny Farervenmg) 1999 4 SA 1219 SCAY and Aadmr v Kafr 2005 2 5A 272 (T
See South African Law Retorm Commussion fsfmie Veviages and Relaed Mawers (Report.

Project 39 RP 210:20031 (20030 Alse sec the Commission on Gemder Eguality’s Recognition of

Religious Marmages Preposed DrafUBill ol 2003 (unpublisheds.

The constitution makes provision lor fezislation recognmsing rehgrous personal and family faw,

which must be consistent with the other provisions of the consttution s 15037, In the Bhe case (n

3dypar 124 and mthe Hassam case (0 93) par 35, the constifutional court relrained from expressing

an apingen en the constitutionzality of polyvasny. A fature deeiston i this regard w il be relevant for

custamary. Isiamic and | lindu marriages.

See n 2507 Shatter (o 80) 173-176 on the recogaitzon in Ireland of Roman-Catholic marriages

concluded m Lourdes prior o 20 December 1972 and imvaiil in 1eemts of Freneh faw, The town

of Lourdes m the South of France 15 since 1838 a well-kaown pilgrimage destinagion for Roman

Catholies.

© Neels thommentaar op die fsfame Marriages Peoposed Diraft Bil™ (submsission 1o the South African
[Law Reform Comanission. dated 14 November 2002 unpublished). referred to in South Adrvican Law
Reform Comunission (n 963 102

© The word eelebrated™ should e read as “concluded™ Pheword “celebrated™” was probably employed

as o consequence of the Latin tersy i use for the legad system thit governs the vahidity of marsiages

interms of South African private international law tthe fex tacr cefobrations), Fhis werm is. however.

interpreted e refer to the kaw of the place of the conclusion of the marniage See the sourges 1 n

25

The formulation may give the wrong mmpression that oraign masriages are o be recognised s

terms of South African legislanion {for i terms of the iternad South Adrican common law), Foreign

marraiges are, of course, recognised i terms of South Adrican privide imternational law,

“Senth Afrcan Law Reform Comuaussion (1903 130 titalics omitted). The heading ol ¢lause 2{ reads
“Recogntion of foreign Musiim marmages.”
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FNTERNAL PUBLIC POLICY 683

The negative function of public policy in respect ol divorce orders is also clear: A
court should decline recognition of a foreign divorce arder which prinme facie com-
plies with the requirements for such acknowledgement if the recognition would lead
to a result which is manifestty in conflict with the public policy of the forum."” The
positive function of public policy in this context would then be the recognition ol a
foreign divorce order which prima jucic does nor comply with the requirements for
such recognition if the non-recognition would lead to a result which is manifesth in
conflict with the forum’s public policy. The author did not find any express author-
ity for this statement but it would seem to flow from general principle of which the
situations discussed above are mere examples.

It should be noted here that public policy may have a positive function both in
respect of main and incidental questions. [t witl be argued in paragraph 10 that the
court in the Phelun case should have emploved the positive function of public policy
in respect of the incidental question that featured in that decision (the recognition or
non-recognition of a foreign divorce order).

10 A critique of the Phelan decision

It is suggested that the non-recognition of the Dominican divorce and consequently
the Australian marriage in the Phefan case led to a result (namely: the plaintiff and
the defendant were never married: the defendant is probabily still married to his first
wife) that is patently in conflict with public policy. The positive function of public
policy shouid have been emploved here (the recognition of a foreign divorce order
that prima focie does not comply with the reguirements for such recognition). The
Dominican divorce should therefore have been held to be effective and the Austral-
ian marriage 10 be valid."”

Four arguments of policy in this context will be advanced. Some are formulated
from the perspective of South Alrican law. others from a comparative perspective as
they may be considered by a South African court: but it seems plausible that similar
arguments may play a role in. at least. other mixed jurisdictions and in common-
faw legal systems ¢including that of Australia). In any event. the judge could have
chosen South African private international law to govern the incidental question of
the recognition of the Dominican divorce."”

{2y  Freedom of association

The defendant and his firsi wife were not able to obtain a divorce order in freland.
as Irish law. under the influence of Roman Catholic doctrine. did not allow them to
getdivorced."™ They would also not have been able to obtain a recognizable divorce
order as they were resident in. domiciled in and citizens of treland and did not have

“See e s SN ofthe Family Law Act. 1986 (URY. Forsvih i 73490 Sehaz (n 200 604-67: and Svkes
asd Pryles in 5y 473-476

*anless, of course. the Dominican divoree was nol vabidly obtamed in terms of Domninican law, which
might bave been the position m casy 4 15, for instance. unciear whether the defendant’™s fisst wile
consented o te Donunsean dnoree), e case was, however, decided en the basis that the divoree
was valid i terms of that legal sy stem ~ see par § of the decssion (n 2)

“See the et win 20

“ Counsel for the plainsif? referred o “the hardship which laced the parties at the time. nameldy that
they coutd not tegally be divoreed i Dreland™ - 08 23 par 15 The position in {reland was changed by
aconstiptional amendmesnt and the Family Law (Dinvoreed Act 19906, For the historical bachground.
see Shatter (n 803 369-390,
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. nT . . - - -
any close connection to another country. The result is manifestly in conflict with
. ~ . . . N . . . ~ . ns .
the right to freedom of association in section 18 of the bitl of rights."” which must
. . - EEval
certainly include the freedem fo marry and to end marriage.

(by Considerations related to the doctrines ol estoppel and res indicatu

The Dominican divorce order was obtained by the defendant. He cannot now be
. . . A Pher
heard to argue that the divorce order is ineffective.

“ The parties olwiously mieaded to evade frish faw by obiining a diveree in the Dominwean Repub-
he, Bul wnies Schay (1 203 340 the wade grounds generaily aceepted for the recognition of diverce
orders themsehves allow evasion and the forum enly has a real micrest i preventing evision of s
own low, CF'en the parallel debate 1n the international Taw of contract: Chong = The public policy and
mandatory rules ol third countries in imternational contracts™ 006 Sorrial of Provare lineraationeal
L 27; Prickinson Third-countey mandators rules inthe law applicable to contractual obhigations:
s long. farewelll avef wiedersehen, adies?” 2007 Juprnal of Private Intermnaional Lae 330 Forsyvih
(11 7) 3203250 Nveh hronomy m Ineraational Contracts (19993 2172226, and Vai Roosen (n 38)
164-166. 175 ang 218-219

“Eversone has the right to freedom of assectation”

CCfCernie and De Waal Fhe Bl of Rielus Handbook (2005 423, 431433 and 443-445; and Rawten-
hach ~Inteoducton (o the bifl of rights” in Mokgore and Tiabula wdsy B of Righis Compendinn
service 1ssue 22 May 2008) par FAG6 1 and 1A606.3. 1o Sowth Africa. the right to lreedom ol assees-
ation alse protects the enlering mte and maintaimng of mtimate private relations .7 (Rautenhach
par 1A06 1. One could also refer 1o a [6th of the Unnversal Declaration of Human Riehts (1948)
and a 2312y of the International Covenant on Civil and Pelitzeal Rights (19663 en the right 1o marry
and (o0 found & famidy. Also see a 10031 and a 23h respecuvely on the right e protection ol the
faguly. On the statas of these conventions m South African faw, sce Dugard fnternational Lave
Sourh frican Perspecnve 12005y ch J and 14 CFRVertGLE 31 58 o May 1971 1972 Rabelss 145,
Cemtra Jolnston v leelond 1987 9 LHRR 203, where the Faropean coart of haman reahis i Stras-
hourg held that the nght to marry nagt 12 and (he might o respect for private aad family hic m
arl 8 of the Council of Furope’s Canvention for the Protection of Homan Rights and Fundamental
Freedoms (Rome 19301 did not oblige & member state to provide [or diverce and remagniage (but see
the dissentizg opinien of De Mever 1y

© See Gotlieb dn Uy 7927030 Schay (n 200 36-38; and Wengler (in 19 6-7 and 2328 Par 73 of the
Restatement Sceond reads as follows: “A spouse who was personally subject to 1he judicial gerisdic-
tion of the divoree state, and these in privity with i, may be precluded by application of the rules
ol res pricicara ol the divoree stase from thereafter attaching the decree collaterallv”™ Par 74 reads:
“A person may be precluded from attaching the validiy of g oreign divoree deeree it under the
circumstasees. i would be nequitable oy him to do se ™ Also see the commentary on par 74 “The
rule 5 not himited 1o situations of what might be termed “true estoppel” where one party induces
anviher te rely o his damage upen certam representalions as 1o the fets of the case The rule may be
applied s henever, under all the circnmistances, it would be mequitable 10 permt g particular persoen
to challenge the validity of a divorce decree. Sach megquity may exist when action has been tahen in
reliance en the divores or expectations are based on it or when the attack on the diveree is inconsis-
wnit wiath ihe carbier conduet ol the attaching parhy™ CAmerican Law fnstitule T Restarenent of the
Lew Second. Conflicr of Laws 2019713 225% See. farther. Wenghey (n 193 6: " The lect that @ person
has been instrumentad in creating o legal sitaation abroad. which s not recognized according to the
conlliet rules af ghe country of the forum. may estwop it person in the Jatter country from denving
its existence when i comes up ax 3 preliminary question. although it is not afways clear at presend
i what erreemstances such an estoppel may be pleaded ™ and 1 v H71903 2 IR 470 (5O 395~ The
duetendant in this case participated 1 a solemn ceremom with the plaintef U which clearly they treated
as being avahd marsiage il the conscaquence ol winch (eur cheldren were born. Fle vught not. pow.
oy event. be enuitled 1o argue thay it was a nudlisy ™ tquoted by Shatter in 80 4153 ¢ Nyvgh (n 20)
3720 8vRes and Prvles (n 3V 480-4820 Walker (n 20 (2005 par 17 2.coand Wadker (n 20 £20061) 396
Contra Shatler (n 86 416 estoppel cannot influence i penson’s siatas and “cannol confer @ jurisdic-
tion on a foresgn court hat. aceording to [rish law. it does not passess”™ treferring to the majoriny
opimon i Irish case faw 413-316), Seed in general, Barneut Res Jidveara. Estoppel. anid Forergi
Jwdgmenes The Prociusive Effects of Forergn Judgments or Privare fneernanonal Lo (2000
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(¢) Reasenable expectations of the parties'"

The plaintiff and the defendant went through a prima facie valid marriage ceremony
in Australia, they lived together as husband and wife for almost ten vears. at all
times being under the impression that they were legally married. and they raised
three children together. The defendant probably did not have contact with his first
wife for many vears. The parties therefore had a reasonable expectation that both the
Dominican divorce and the Australian marriage weve valid."”

{d) Bury dead marriages™ and ~looking to the future™ policies
Schuz argues convincingly

“that. where the first marriige has in Faet broken dos ooand @ second marriage has been entered into
alter dissolution . it is the second marnage (e alave” marciage) which should be recognized in
preference to the ficstithe “dead” marrnge). SWhlstst s more than posstbie that by the time the issue
reaches court. the second marriage mas aise be “dead’, poliey would seem o mdicate that the one

whieh has been “dead” the fengest should be buried first ™

The relevant policies are closely related to the protection of the reasonable or legiti-
mate expectations of the parties'” but also to the need for publicity”” in private-
international legal relationships.™

lt 1s suggested that the constitutional value of {reedom of association is a suffi-
cient justification for the application of the positive function of public policy. In casu
the conclusion is [urther justified by the other listed policy considerations.

o proposdl for legal development in respect of the recognition of foreign
divoree orders

It is further suggested. as a general rule. that il'there is no possibility of obtaining a
divorce in the country of habitual residence. domicile or nationality of the parties.
any toreign divorce order should be recognised it it was obtained by the consent
of both parties. This comes down 1o the development of a new conflicts rule to
be applied in the particular circumstances, namely the application of the Jex foci

U See Schuz (n 209 34 See tor other instances in private mternatonal Iaw where the reasonable or
legitsmate expectations of the parties should be tahen mto aceount, eg Neels in 9 (19923 742743,
Neels in v (19930 765 Frederichs and Neels ~ Fhe proper law of a docamentary letter of ereds™ (part
232003 84 Yere LJ 207 222-2230 Neels and Wethmar-F emmer tn 12) 395396, and Neels “lalcon-
bridee in Africa. o media classification (characterisation) and hberntive (extinctive) prescription
amatation of achioast in private iteraationald law - a Candian doctrine on safari in Southern Alrica
e sent feones . or. semper alupind nove Afviean adperre” 2008 Jowrnal of Privare Interiaiional
Lo B07 193

SO Siehr i b S84-385 onoa vgelebten Pauerbesichung” or “Daverrechtsverhiilins™  Also see
Nrepholler {n+4) 226-227.

TOSchuy (200 103, Aldso see at 100-101 and 202

See te) directh above

Also see Neels “IDie fev catisue vir eiendomsoordrag van res a ransit™ 1991 5 1R 309 315-317 on

the pubiieny prmeaple 1n international property law,

I any court orders i this regard have heen made previoush, more weight will gengrally he given
to g focal than o a furcign courtorder, C7 Forsyth in 71 94-95 Kahn i 5 608-609. Kropholler (in 4
228-229: Schuz (n 203 97-98; and Siehr in 13 383 and 385 This consideration dsd not play a role mi
CUNT
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divori” (the law of the place of the divorce)."” The necessity of the application of
the positive role of public policy in this type of scenario points towards the proposed
legal development.'” [f the proposed rule sounds farreaching. it must be remem-
bered that South African private international law also accepts the law of the place
of the conclusion of a marriage to govern both the formal and the inherent validity
thereof.™ and that the parties are in principle free to get married in any country.
Should not the same principte apply to consensual divorce. at least in the circum-
stances as contemplated? It is suggested that the constitutional value of freedom of
association poinis towards the dcw]opm et of the proposed rule in terms of sections
8(3)a). 39(2) and 173 of the constitution.”™ The lex foci divortii should in @ appropri-
ate cases also be applied irvespective of the lack of the consent of one of the parties.
¢g where that party withholds such consent on an unreasonable basis.”™

SAMEVATTING

ERSTERNE OPENBARE BELEHD. DIE EGTE INSIDENTELE VRAAG EN DIE ERKENNING
VAN BUTTELAMNDSE EGSKEIDINGSBEVELE

Die ustsprank m Phefan v Phefan 2007 1S 483 (K word in hierdie artihel gebruik as referensichader
em dic invioed van die eksterne openbare belesd op die egle inswdentele vraag te bespreck waar
fnasgenoemde die erhenning af dan nie van ‘n butelandse cgsheidingsbeved behels. Lers word besprech
witt ‘noasidentele vraag in die internasionale privaatreg s e hoe dit endersket word 1n egte enonegte
prefiminére yvrae: daarna word moentlike uplossings aangereik, Die mvloed van die eksterne openbare
helerd op berde hools rag en msidentele vrae word bespreeh. Verad die rol van grondwetlike waardes
hom ter sprake. Daar word ondersher tussen nonegativwe en ‘nopesitiews rol vir die eksterne openbare
heleid, Daar word pearsumenteer dat die hol'in die Pheden-saak die tersake buitelandse egskeidingsbevet
moes etken ict en wel wit hoofde van die positewe fanksie van die openbare belerd. in besonder mat
verwasing na die gromdwetlihe reg op vevhewd van assosrasie. Daar word verder aan die hand gedoen dat
die fex oot devora vourtaan m sehere omstandighede dic erhenning van butclandse casherdingsbevele
behoort e beheers wanneer daar vir die partyve zeen meontlikherd bestzan om 's ceskeidingsbevel
hulle Tand van gewoonhike wounagtigheid. domisiiic of burgerskap ¢ verkey nie. In dic loop van dic
argument word ook opmerkings gemaah oor die erhensing van rehgicuse regstelsels in Suid-Adrika. die
erhenmng van builelandse erfireg m strvd met grondw ethihe waardes, legitinngen van kinders i dic
internasionale privaatreg on dic erkenning van buitelandse cgskeidingshevele in die algemeen,

T dmnks w Wethmas-1 enmuner of the Unversity of South Africa Tor coming the Latin tersy in this
regard
Crari X eltie Duteh Her Conflictenreeht Ectusclerdmg of 1981 as discussed by Strikwerda o -h
272 For an apphcation in respect of a Nepafese divorce order. see 1ol 's-Gravenhage (1 Febraury
20063 2006 Nederfunds TPR no 192

" See Neels “Regseherheid en die hornigerende werhing van redelikheid en hil]ikhLid" ipart 2y 1999
TSR 256 25027 and “Die voorlopige regscordes] 1 dicoimeraaswnale privaatreg”™ 1994 Seelf LR
288 292

TSeen 23, CF Board of Executors v Par T894 SA SO (Cywhere the Lo Jocr endoptions was aceeptad
1o govern the vabdity of & toreign adopiion order. For today. alse see a4 23-27 of the Hague Comen-
tion on Protection of Chiklren and Co-operatson i Respect of Interceuntrs Adoption {19933 as
incarporated 1w the Children’s Act 38 of 2005,
S 83 "Whes appiving a provision ol the il of Righss to a natural or Juristic person i teras of
subsection (23, a courl - (a1 in order to give effect 1o a right i the Bill. must apph. or i necessan
develop. the commoen law 1o the extent that Tegrslation does not give effect to that night . 70 s 39¢2%
“When sterpresing any legzisiation, and when developing the common law or customary law. eveny
conrt tribunast or forum must promote the spiait, perport and objects of the Bill of Rights™ and s 173
“The Constitationsl Court, Supreme Court of Appeal and High Coarts have the inheren? pover te .
develop the common faw. tak g mto account the mterests of Justice” Towas indicated in par 8 ghove
thitt the commaon law in this regard s sull avanlable Tor application

= But, generatly speaking. i will be unfair to the respondent o allow the petinoner to litigate 1 a

foram with which neither spouse has a real connection - see Schuz (n 203 54

¥
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