Private international law of succession in
South Africa*®

JAN L NEELS**

Vo Introduction

[n South Africa there is no general code of private international law: indeed.
there are not many statutory provisions that are relevant for private mterna-
tional law. Thus often the common law applics. The common law of South
Alrica i the Neld of private international law is based upon Roman-Dutch
loundations with significant influence from English jaw.!

This article deals with choice of law pertaining o succession in South Af¥i-
can private international law. It can onlyv attempt o be a short introduction to
the subject and for detailed information the reader is referred to the standard
texts on South Alrican private international law.”

Only the specific rules and principles relating o succession will be discussed.
The gencral doctrines of private international faw affect all iy components.

*This arnele orngmally appeared m the 2005 Yearbook of Peivaie Dieraationad Lo 183 and s
published here with the permission of the editors (the Swiss Institute of Comparative Law),
= Professor of Private Internationad Law and Director of the Tnstitute for Provate Intermaticonal
Eaw o Alrca. Unnersity of Johanaesburg

P See Forsyth Privare international Lew. The Modern Romain Duch Law including the Jurisdicion
of the High Cowree (2003) 16 17 Schoeman “South Africa” in Verschraegen (ed) Private
Interniationad Loave i Blanpain (gen edy frrerntionad Encvelopacdic of Laws (oose Tead 2001) par
I3 Schoeman “The South African condlicl rule for proprwelary consequences ol marriage;
fearming lrom the German experience’™ 2004 TS IR 115 117 119 The Roman Dulch conilicts
authors. however, had a profound miluence on many other legal svstems, especially Enghish L,
See Forsyth (o I 20033 16 and 432 Forsyth ~The provenasce and future of privite miernutional
fw in Southern Afniea™ 2002 7508 60 62 64 Tahe note that South Africh is a party o the
Hugue Conmvention on the Contlict of Laws Refating to the Form of Testamentary Disposiiions
(1968 but not o any of the other Hague corvenuons i the Neld of suecession: Hague
Convention Concerning the International Adminstration of the Lstates of Deceased Persons
(1973 Hagoe Convention on the Law Applicable to Trusts and on their Recognition (1983);
Hayue Convention on the Law Appheable 1o Suecession 1o the Estates of Deceased Persons
(39N, South Afrcics also nota party o the UNIDROTT Convention Providing o Uniform Law
on the Form of an internanomd Will (Washimglony (1473,

The following are the standard texts on South African private international law and they contam
full references to case faw and other authority; Edwards Kahn “Conflict of Taws™ in The L of
Sowrh Africa vol 2 part 2{20063): Forsah (n | 20038 Schoeman o L 200D, 1a addition. reference
must be made to the Iollowing spectdised chaplers: Kahn “Conthet of finws™ m Corbett, Hofinevy
and Kahn The Lone of Succession i South Africa (2000 5379 and “Jurisdiction and condlict of
faws™ 1 Cumeron e Waal, Wuansh. Solomon and Kahn Honords The Somth African Lavw of
Fricts (2002) 646, Alse see Vas der Merwe, Rowland and Cronje Dic Swid  Urikaese Erfreg
G990y T3 HI and 376 53840 Schulze “Conflicting Laws of conflict i cases of mternational
sueeesston” 2001 CILST 38 Meverowity flie Levw and Praciice of Ldmisisirarion of Extares aind

Esterte Dy 120043 oh 100 Kabin “Junsdicuon and conflict of aws i the Souwth Afnican law of

fushand and wile™ m Hahlo The Siwede Apricas Law of Hoshand and TWike {1973y 329 674
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706 NEELS

mcluding international succession. The exclusion of foreign law.” classification.”
remvoi” and the incidental question.” however. fall outside the scope ol this article.

The methodology used in South African private international law is primarily
the orthodox multilateralism based on the theory of the German author von
Savieny.® The methodology utilises connecting Lactors Lo fink a certain factual
situation to a particular legul svstem. According to South Alrican private inter-
natienal law. the content of a connecting fictor must be established by the lex for
(the law of the Torum or the courty in a South African court this will alwavs be
South African law).”

Domicile s an important connecting factor in South African private inter-
national law in general and in the South African private international law of
sgeeession in particular. A person’s domicile as it is today has to be determined
according 1o the provisions of the Domicile Act 3 of 1992.'" The

" See Udwards Rabn (a2 pur 292 295 Fovsyth(n 1: 20033 13 {3 0nd 10U 115 Kahnin 2 1975) 383 584,
Iahn (22 20003 609 612 Scheenian (n 12 2001 par 73 730 Malan, Necls. OFBrien and Bosholl
“Transnational itigation i South Afncan law™ (part ) 1995 TSUR 282 297 299 Neel
“Geoortooidhed van ‘n kontrak enopenbare heleid in die mternasionale privaatreg™ 1991 75 1R 693,
Sce Bdwirds Kahn (n 2) par 284 285 Forsyih ¢n L 2003 08 812 Kaha (n 20 19753 $78 3800 Kaha
(2 26001 39 3990 Schoeman tn [ 2001 par 38 620 Bennett “Cumulation and gap: are they
systenuie defects i the conflict of Taws?" 1988 5077 1430 Forsvth Loforcoment ol arbitral
awards, choice of Tw i contract. churacterization and o new stutade fo prvate miernational
™ 19R7 SUELT 4 Forsyth (n 1 2002) 6 66; Kaln " Rummations of o guondam weuld be South
Afean conflicts Tawver™ 2002 TSIR 125 1260 Malan of of (0 34 291 2970 Neels = media
classiftcation tn private international ew™ 1994 THRH R 687, Neels " BDie voorlopige regsoardec]
mdie mtermasionsle priviatreg” 1994 Seell LR 2880 Neels Classification as an argumentative
device o mternanomal Ty Law™ 2003 S027 883 Schulze “Formabstc and diseretionary
approaches o characienzation i privide mteraational w2006 S0 16l: Tarpin

“Charactenizatson and policy i the conilict of Lins™ 1939 deng Jiidiea 222

T See Edwards Kahn in 2) par 286; Forsyth (a1 2003) 81 92 Schoenum (n 1 200 1) par 68 72: Van
der Merwe or of {1 23 381 3820 Kahnn 20 1975) 3800 Kahn in 2- 200 602 607; Kahn (n ) 126 127
Neels UDie gedecltelike wisluiting van renved in resente wotgewing™ 1992 T IR 739,

“See Edwards Kahn a 23 pur 287 Forsyth (n 1 200392 93 Kahn (n 20 19753) 580 381: Kabn(n 2
2000y 607 004 Schoeman (n 10 2001) par 63 67; Corbett "The Zambian frust an opimon
revistied”™ 1993 TSR L 12 14 Neeh "PDse onegte msidentele vraag in nointernasionaal

_erlreglelke gesktd” 1993 TS LR Fo0),

See on the admmistration of estates moan mtermatonad context: Edwards Kahn (n 2) pur 321

Forsyth i 30 20033 233 255 and 382 3848 Kahn tn 20 2001) 388 3910 Meverowily {(n 2) ¢h 10
Viseer v Nocy 19953 4 SA RT3 (T See Cameron er af (0 21609 673 on the legal system applicable

to the administration of a trust, South Afncs i not e party @ the Hague Convention concerning

the Intermutional Adminmsinittion of the Estates of Deceused Persons (1973},

Von Savigny Svviem des hemigen rédmischen Rechin vol 8 (1849), See Vorssih (o 1 20033 6 &

Schoemun {n 1 2000} par 14 2,

By Purte Jones Inre Jovwes v Jones TOS4 A SA T250W: Chieiey Orfental Trading Co v Ersicing 1995 4

SATORT (Y 1093H: Edwards Kahn (n 2) par 284 Forssthon 12 2003) 10 17 and 123 127 Kahnin 2

FR75)5R0: Kahn (0 20 2008 399 Schovnan {n [ 20013 par 28, Bui the connecting factor of nationalicy

or ctbzenship should rather be determined by the law ol the country elmanonality: Forsythin [ 2003)

FE Schoeman {n 1 20018 par 26, Also sev section 13 (D) of the Divoree Act 70 of 1979,

" The most smportant provisions ol the Domicie Act 3 of 1992 are the following: “Every person who
iwover theage of I vears, . shall be competent waegume a domiede of choice. rezardless of such a
PErsOn’s sex o mantal status” (s 1D A domierle ol choiee shalf be sequired by i persen when he
1s kowlully presest ata partcular pluce and has the mtention o settle there for an mdelinite period™
s H2L Acchikd s domieiled at the place with which he s most closely connected ™ (32080 I
the normal course of events. a child has s home with s parents or with one of thenw it shall be
presummed, unless the contrary isshowi. that the parental home concerned is the child s domicile™ (s
20200, 7 No person shall lose his domicike until he has acquired another domicile, whether by chowe
or by operation ol law ™ (s 3013 Secnion J exeludes rerrorwhen domicile s a connecting fuctor (also
see 1 331 Section S determuies that the acquisition or foss of i person’s domacile shall be determined
by acourt on o halance of probabilinies.

-
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PRIVATE INTERNATIONAL LAW O SUCCESSION TR SOUTH AFRIC S 707

act cngcmd inte force on 1 August 1992 and does not have retrospective ¢f-
feet. ' I, for instance. the testator’s domicile at the time of exccution of her will
during 1985 has to be determined. the common-law rules in this regard apply.'*

2 Privare mrernational laovwe of suecessiont i South Africa

2.1 Intestate succession

[ntestate succession 1o movables is governed by the faw ol the country of the
deceased’s last domicile (the fex wlimi domiciliny. Intestate succession to im-
movables is governed by the law of the country where the immovable property
is sttuated (the fex situs). These rules apply to complete and to partial intestate
suceession.

Example: E died leaving a will in which she bequeathed her car to AL E was
domiciled in Kenva when she died. She had a car. furniture and immovable
property in South Africa. In terms of which legal svstem will her furniture
and immovable property in South Alrica be distributed?

Answer: The furniture in terms of Kenvan law (the lex wlimi domiciliiny and
her immovable property in terms of South African law (the lex sirns).

2.2 Testate succession

Formai validity of wills in private international law i primanty governed by
section iy of the Wills Act 7 of 1933, The other aspects of private interna-
tional luw of suceession are governed by the common law,

2201 Testamentary capacity

Testamentary capacity (for mstance the competent age to be able to excette a
will) will probably be governed by the lex domicilii at the time ol exccution of
the will as lln as movables are concerned. The fex situs governs in respect of
immovables.' Requirements for testators of a certain age. nationality or other
personal qualifications to observe special formalities in “the execution of a will
are Tor purposes of scction 3Ais of the Wills Act 7 of 1953 1o be regarded us
formal requirements.’” The (other) provisions of section 3his arc therefore
applicable to this type of stipulation.

Y See s 82

 T-or a discussion of the faw of donticile (in private international kaw conlext], see Edwards Kahn

A0 21 par 296 304 Forsyth (n B 2003) 118 155 Schoeman (a0 1: 2001) par 27 38

T Edwards Kahn (o 23 par 319: Forsyth {0 17 2003) 366 368: Kahn {1 2: 20013 012 613 Schoeman
1 2000 par 226 227 Van der Merwe of of (0 20 113 1140 Abe see Collins (ed) L Picey and
Vierris on the Contlice of Laws (20003 1026 10290 North and Faweett Cheshire and North's
Private Internationad Law (19993 985 and 999 {000,

Ffdwards Kashn (29 par 320 Forsvth (n 10 2003) 374 376: Kahn {n 2 20011 6135 617: Schoeman

e b 2000 par 2280 Van der Merwe of of {11 2) 3820 Ao see Cheshire and North {n 13) 986 987

amd BOOT Dices and Morris (n 13 1029 1030, Cameron of of (0 2) 665 add in respect of

mevables: “though possibly capacity by the [lezal system of the country of] domiale at death s

abso suflicient. given the Tegal policy of upholding the validinn of willk where possible (fevor

fesiameitiiy”

< 306 (23 Alse see par 222807 a8 of the Hague Convention on the Conflict of Laws Relating
to the Form of Testumentary Dispositions ol 1901
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..... Introd uclie n

The faw in this regard is primarily found in section 3hiy of the Wills Act 7 of
1953, which is based on the Hague Convention on the Conflict of Laws Rela-
ting to the Form of Testamentary Dispositions of 1961.'

2222 Applicability of section 3bis

In terms of section 3Ais (4). the (other) rules of section 3hiv are not applicable in
two cases: (1) if the deceased was a South African citizen who x\cuned a will
not in written form (eg an oral will or one on videe or DVD):! and (2) if the
ducasud died before 4 December 1970 {the date when section 3hiy entered into
foree).™ In both these cases the common law applies.

2223 The common-law rules

The common-law rules are the lollowing: The lormal validity of a will in
respect of movables is governed by the lex foer aerus (the faw ol the place where
the will was executed) or the fex domicilii (the law of domicile of the de-
J T b : bl . . ' X

ceased).”” T iy uncertaun whether the fex domicilii is to be determined at the
time of exccution of the will or at the tme of death."" The modern authors

i bl ~ .oy ~ . "
suggest that both would suffice.”! The formal validity ol a will in respeet of

IIEUUO\dblC\ is governed by the fex sifus or the fex locf ac s and possibly the

" The text s available a1 www hoeh net, The convenuion entered mto foree on 3 January 1964, S
3his was inserted i the Wills Act 7 of 1933 by s 2 ol the Wills Amendiment: Act 41 of 1963 An
international um\ ention hecomes taw m South Alvies only when mcorporated i oan act ol
parliament (see ~ 231 (h of the Comtitution of the Republic of South Afvica. 19901, S 34 does
not literally Tellow the wording of the convention but it “agrees 1w mujor principles and in
comsklerable detanl”™ with the corresponding provisions in the Wills Acl, 1963 of the United
Kmgdom (Kahn “Contlict ol Lows” ]‘?(ﬁ il Surver of Sewth Hrican Law A75: see Tor a
discussion of the refevant provistons of the Laghsh Wikl Act: Cheshire and North (o 133 988 991
and 1001 Dicey and Mareis (n 13 1031 1036). { Relerences o the corresponding provisions in
the convention will be given in the footnotes.} A Sowth African court may nevertheless sefer 1o
the convention in the imerpretation of s 3 see Tomdinven v Awirchimaye 1998 2 8A 840(T1847
W5 Fhe rales und prinaples oo 4 (the comvention applies to lestamentary dispositons muds by
WO or more personis i one document). a 6 ithe convention s not based on reciprocity and its
apphcation does not depend on whether the relevant person was a natwonal of a contracting
state und a4 7 terdie puhlic) of the convention are nol expressiy found s 380 but are otherwise
e conformity with South Alrican private miternational law (3 7) or follow [rom the oiher
provesions of s 3¢ (o 3 and 63 South Alvica made reservations in terms of o 9. 10 and 12 ol the

_canvention,
South Africa made a reservation w terms ol o 10 of the convention (but not i werms ol a 11, 8
bty 141 however, refers to a South African citizen whilst a 10 of the convention refers (o 2
miomal possessing ne other nationady,

Cras .md 13 uf the convention

Cameron of of (13 23 005 Ldwards Kahn n 23 par 3200 Torsvth (n 1t "O(H] 309 371 Kahn (n 2

2000 618 6200 Meverowitz (n 20 4 120 Schoeman O L2004 ) par 230: Van der Merwe of ol (n 2)
377

* Ldwards Kaha (o 2) par 320; Porsyth (n ]2 2003) 370 371 Kahs (n 2 2000 619 Meyerowitz (n

23412 Van der Merwe of of (1 2) 577,

Cameron. De Waad ez af tn 20 663 Forsvth (n 1; 2003 371 Kahn (o 20 2000 619 Schoeman (n L

2005 par 2360 CF Van der Merwe er of (n 2) 377

T Ldwards Kaba (o029 par 3200 Forsvth (a1 2003 3700 Kahn (22 2601 6200 Meyerowitz (n 2 1
{2: Schoeman (n | 2000 par 2360 Van der Merve o of (n 21 377

+
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PREIVATE INTERNATIONAL LAW OF SUCCESSION TN SOUTH AFRICA 709

lex domicifii. In both cases (movables and immovables) the will bas to comply
with the formalitics of enly one of the mentioned legal systems to be lormally
valid in terms of South Afvican (private international) law.

2224 The hasic statutory rule
In all other cases (that is: where the two circumstances relerred to in section
3bis (dyare not present) wills ha\ to comply with the formalitics of at least one
of the following legal svstems™ to be valid in terms of South Alrican {private
internationaly law:" the fex loci uerus: the Jex domicilii at the time of execution
of the will: the Jex wltini domicilii: the Taw of habitual residence™ at the time of
execution of the will: the law of habitual residence at the time of death: the /ey
parriae {the law of nationality or ull/Lnshlps at the time of exccution of the
will:® tlu lex wliimae patriae (the law of Cnationality or citizenship at the time of
death).™

[n respect of tmmovable properey. the fex sizus must be added to this list.” In
so far as & will bequeaths immovable property. the formalities of that will have
to comply with either one of the svstems in the list above or the fex situs. The
fex situs 1s not the sole legal system that is relevant here. This is not immedi-
ately clear from the text 02 seetion 3his but it has been so mlupzctc_d in
Tomlinson v Zwirehmarr*®on the basis of the text of the convention™ und
because alrcady 111 ccommon law the fex foci acius was an alternatively applic-
able legal system.” i

ft should be noted that compliance with the fex situs in respect of movables™
and the law of the place of death of the deceused is not sufficient. In additon. il
South African law is not one of the legal svstems listed in section 3his, com-
pliance with the prescribed South African lormalities Tor wills is also not
sullicient. In principle this should apply to section 23} of the South African
Wills Act 7 of 1933 as well  this subsection makes provision for the condona-
tion by a court of the non-compliance with the prescribed lormalities in spe-

T See Van der Marwe of af (n 2) 577, Forssth (n 10 2003) 370 n 201 and Edwards Kahn (n 2) par
3200 B suggested that both the A domdedii at execution and at death would sultice; of the
saetees inn 21
S 3his,as amended by s 6 of the Law of Succession Amendment Act 43 of 1992, refers o the
mterntaf law ol these systems (as does the convention ma 1)1 S 1 of the Wills Act 7 of 1433 defines
Tinlernad Jaw™ as Cthe Jaw of @ staie or territory. excluding the rules of the internutional private
aw ol that stsle or territory™, The defimtion was mserted by s 2(¢) of the Law of Succession
Amendment Act 43 of 1992, These provisions will often. but not always. exclude the application
Cof remvars see w33 amd on renver mogeneral the sources mon 3,
T See s 3 (1iadn hn) Cra 1ol the conventuom.
On the copcepts of habitual residence. residence wmplicines and ordinary residenee. see
_ Schoeman (i1 I 20010 par 39 320 Kabn (n 2 2000) 622
In the case of dual ewtizenship, this will probably motude both the testator's nationalites: and the
same would apply 1o mult nationaliy. See Kahn (n 20 2000 6220 Forsyth {n 1 20033 372
_ Cheshire and Nortl (n 133 989,
" Seen 27
U5 3hiv (1)),
UIU9K 2 SA R0 (1) 84T 5350,
TSl
; \Im see Forsyth (n 13 2003) 372 0 21 Kabn (0 2: 20000 621 622: Schoemas {n 12 2000) par 233
Vo der Merwe er of (3 21 379, (7 Cheshire and Nortlon 135 1001: Dicey and Maorris (n 13) Iu,a(a,
P ahn (w20 2007Y 623,

N
4
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710 NEFLS

cified eircumstances. The South Alvican Law Commission overlooks this fact
when stating that there is no need for the doctrine of renrvoi™ in this context in
South Alrican private international law due to the existence of section 2(3).* It
is nevertheless submitted that it is open for o South Afvican court to decide on
grouads of policy that the Jex fori governs condonation.™

As has been stated above.” the content of the connecting factors domicile
and habitual residence must be determined i terms of the fex fori where as
nationality must be established in terms of the fey cansue.™

Example: E died 1n Switzerlund during 2003, while she was domiciled in
Germany and habituaily resident in Austria. She left a will in which she
bequeathed her movable und immovable property in South Africa. The
will was exccuted in Mozambique. while she was domiciled and habitually
resident in Botswana. She was a national of France at all relevant times,
Which legal systemis) governis) the formal validity of her will?

Answer: As the exceptions in section 3his (4} are not relevant, the legal
svstems listed in section 3hiv {D@a)-tb) of the Wills Act 7 of 1933 arc appli-
cabie. In respect of E's movables these arve: the legal systems of Germany (the
lex wdtimi domiciliny: Austria (the law of habitual residence at death): Mo-

zambique (the fex foci acius)y: Botswana (the fex damicilii at the time of

exccution: the law of habitual residence at the time of exccution); France

(the fex patrige at the time of exceution: the ey wlrimae patriae). In respect of

E's immovables in South Africa. the law of South Afvica as the fex situs must
be added to this list. The law of Switzerland does not apply, nor South
African faw to the movables. as the law of the place of death is not listed
as @ relevant system in section 3hiv and the fex sins is applicable to immo-
vables only.

2225 Will executed on board of a vessel or atreraft

For particular situations and [or specific types of elauses extra fogal systems are
added to these discussed above. For the situation that a will is executed on
board of a vessel or aireraft. these are the fex fitef siri (the faw of the country
where the vessel or aireraft was registered) at the time of the execution of the
will and the Luw of the country with which the vehicie otherwise had the closest
connection at that time.™ The ship or acroplane need not be in motion for the
extra systems to be applicable.®

?" See the sources 11 n 3 on the doctrine of renvad

U South African Law Commussion T erfuz ovr Hersicning van die Frives Project 22 11991) 3. See
Neels (n 5) 742,

O the obirer dicr in v Parne Senclad 1989 1 SA 38 (1) 39 40 m respect of an application in
terms of 5 2100 of the Matrimonial Property Act 8% of 1984 and the commentary by Forsyth (n
12 2003) 282, Also see Forsyth (n 12003 14 15 on direct appheability of statutes by nmplication,
See. Turther, the reference i s 2431 10 the Formaliies in s 200) and the opening phrase of s 201y

USuhject o the provisions ol section 3his, . 77 Neels (n 5) 742
Sve the text arn 9,

" The st sentence of a 1 of the convention was not mcorparted in s 3his (South Africa made a
reservation moterms ol a 9 of the convention) and therelore the common law rule m the text
apphes.

s 3hin (1 ile.

M Kahn 2 2001) 624,

TSAR 20064 (IS5 D287 7747,



PRIVATE INTERMNATIONAL LAW OF SUCCESSION TN SOUTH AFRICA 7ii

Example: During 2001, E exceuted a will on board of an acroplane owned by
Atr France. while it was at the airport in Addis Ababa (Ethiopia). The
acreptane was leased to Kenyan Airways for daily flights between Mombas-
sa (Kenya) and Addis Ababa, Kenyan Airways provided the crew for the
Might. E was a national of Namibia but domiciled and habitually resident in
South Africa at all refevant times. All his property, movable and immovable.
15 situated 1 South Africu. Whicly fegal systemi(s) govern(s) the lormal va-
Hdity of E's will?

Answert As the exceptions in section 3y (4) are not relevant, the legal
systems referred to in section 3his (1)(a)-(b) and () of the Wills Act 7 of
1953 are applicable. I respect of E's movables these are: the law of France
(the fex Jibef sitf): Ethiopia (the ey foof genis): Kenyva (the law of the country
with which the acroplane had the closest connection at the time of execution
of the will): Namib:a (the lex patrive at the time of exceution: the fex wliimae
pairiae); South Africa (the Jex demicilii at the time of exccution: the fex wliimi
doniicifii; the law of habitual residence at the time of exccution: the faw of
habitual residence at death). In respect of E's immovables, South Aflrican
faw as the fen sitns must be added to the Bist,

What would the answer have been i E executed the will while the acroplane
was flving ever Somalia or its territorial waters en romte 10 Addis Ababa? The
answer would remain the same except that the lex feel actus would now be the
law of Somalia and not that of Ethiopia.™

2226 Power of appointment

I a power of appointment is conferred in a will {will 1: the will of A) which is
exceuted in another will (will 2: the will of BY.% the exceution ol the power of
appointment in will 2 (not the whele of will 2) may. to be accepted as formally
valid, in addition to the legal systems hsted in paragraph 2.2.2.4 and 2.2.2.3
&bove as they apply to will 2. comply with the formalities as preseribed by the
fex loci actus of will 1.7 1t is irrelevant whether will 1 is valid in terms of its Jex
foei aetus.

Example L1 Qs will ¢"will 1) granted the power of appointment of a [inal
beneficiary under a trust 1o R. R executed this power in his will (will 27).
The legal systems applicable to the formal validity o will 1 are the law of” A,
Band C. A is furer aliv the lex wlrimi domicilii. B s the fex wltimae parriae and
Cis the fex focd acrns. Wil 1 is Tormally valid in terms of the law of A but not

See Dicey and Morms (n 13 1033 Kahn tn 20 2000 624,

The mirmste velidity of the exercse of the conferred power of appomtiuent by B should he
governed by the fey wlrinn doemedii of Ao see Cameron e af {0 2) 6606 678 681 Forsyth “Uxercise
ol powers of appoimment m foreign wills™ 1983 5127 172 Forsyth (n |2 2003) 380 381: Kahn
v 20 2008y 628 030, Cf Cheshire and North in [3) 1011 1012, Dicey and Morrs (n 13) 1060
HO63, T s submitted that the fev siray governs m respect of wmmovable property: see Cheshire
Candd Nerth (n 13) 10120 Dicey and Morns (n 13 1062,

S See s 3hiv (Die) The subsection is indeed formuhited wider than in (he test above: ™so far as
therem @ power conferred by any mstrument is oxercised or o duty imposed by any instrument 1s
perlormed. pot o be mvalid merely by reasom of the Yorm thereofl if such form complies with the
wmternal law of the state or termtory 1o wlich such imstrument was execoted”™ But the scenurno m
the text sy probably the most commaon

[}
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in termss of the law of B or C. The legal systems applicable to the formal
validity of wili 2 are the law ol D. F and G. Will 2 is formally invalid in terms
of the legal svstems of C, DL F and G but it is formathy valid in terms of the
law of A and B. Is the execution of the pewer ol appointment (the appoint-
ment of a final beneliciury under the trust founded by Q) formaliy vaiid?

Answer: Will 2 s formally mvalid as it does not comply with any of the
relevant legal systems D. F and G. The execution of the power of appoint-
ment in will 2 may be formally valid on its own if it complies with the lex foci
actys of will . Wilt 2 (including the execution of the power of appeintmcnt)
is. however imvalid in terms of the fex Joei gerus of will | (the law of Cyand
accordinghy the execution of the power of appointment is formally invalid,

Example 2: Qs will ("will [T} granted the power of appointment of & tinal
beneliciary under a fideicomniissin to R. R executed this power in his will
{will 27). The fegal svstems applicable to the formal validity of will [ are the
law of A, B and C. A is inter alia the lex nlvimi domicilii. B is the lex wltimae
pairive and Cis the lex Jocd geres, WHE L i formally valid in terms of the law
of B and C but not in terms of the law of A. The legal svstems applicable to
the formal validity of wiil 2 are the law of D. F and G. Will 2 is formally
mvalid in terms of the legal systems of AL B. DL F and G but it is formally
valid in terms of the law of C. Is the execution of the power of appointment
(the appointment of a {inal beneficiary under the fideicommissunt set up by
Q) formally valid?

Answer: Will 2 is formally mvalid as 11 does not comply with any ol the
refevant fegat systems DL F and G. The execution of the power ol appoint-
ment in will 2 may be formally valid on its own il it complies with the fex foei
actus of will 1. Will 2 {including the execution of the power of appointment)
is indeed valid i terms of the fex foei actus of will T (the faw of C) and
accordingly the execution of the power ol appointment is formally valid. The
remainder of R's will is stll invalid.

a2

Example 3: Qs will {“wili 1) granted the power of appointment of a {inal
beneliciary under a trust to R. R executed this power in his will (will 27).
The legal systems applicable to the formal validity of will 1 are the law of A.
Band C. A s inrer alia the lex wlrimi domicilii. B is the fex ulvimeae patrice and
Cis the lex foci gerns, Will Tis Tormally valid in terms of the law of A but not
in terms ol the law of B or C. The legal svstems applicable to the formal
vadidity of will 2 are the law of D. F and G. Will 2 1s formally invalid in terms
of the legat systems of AL B, D, F and G but 1t is formally valid in terms of
the law of C. Is the execution of the power ol appointment {the appointment
of a final beneficiary under the trust founded by Q) formally valid?

Answer: Will 2 is formally invalid as it does not comply with any ol the
relevant legal systems D, F and G. The exceution of the power of appoint-
ment m will 2 may be formally valid on its own it 1t complies with the fex toci
actus of will 1. Wil 2 (including the exceution of the power of appointment)
is indeed valid in terms of the fex focd aeins of will 1 (the law of C) and
accordingly the exceution of the power ol appointment is formally valid. 1t is
ol ne consequence thet the first will is not formally valid in terms of the law
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of Cr it is Tormally valid 1n termy of the law of A, The remainder of R's will is
st invalid,

Example 4 Qs will (will 1) granted the power of appointment of & final
beneficiary under a usufruct to R, R executed this power in his will ("will
27y, The legal systems applicable o the formal validity of will 1 are the law
of A, B and C. A is fnter afie the lex wliimi domicilii. B is the fex ulrinmae
paatriae and Cis the Jex loci aerns. Will 1 s Tormaliy valid in terms of the law
of A but not in terms of the faw of B or C. The legal svstems applicable to the
formal validity of will 2 are the law of DL F and G. Will 2 is formally invalid
in terms of the legal sysiems of C. D and F butivis formally valid in rerms of
the law of AL B and G. s the exccution of the power of appointment (the
appointment of a linal beneticiary under the usulruct constituted by Q)
formuaily valid?

Answer: Will 2 is formatly valid as it complies with the fermalities of the law
of G. The exccution of the power of appointment will therclore also be
formally valid.

2227 Revocation of a previous wili

A provision in a later will (will 23 that revokes (part of) an carlier wiil (will 1) of
the same testator wili not only be valid il it complies with the Formalitics of one
of the legal systems governing formal validity as they apply to will 2% but also
if' it complics with one of the legal svstems mentioned in section 3his (1)ad-(c)
as they apply to will 1 provided (the revoked part of) will 1 is valid in terms ol
that legal systen.™

It is unclear whether this provision applics (0 express revocatory provisions
only or also {o tacit revocations. A tacit revocation infer afia takes place when a
cortain assct is bequeathed to somebody ¢lse in a later will without expressly
revoking the previous beguest.™

Example 11 E lelt two wills. The first will {will 1™) bequeathed his estate to
A. The second will {will 27y expressly revoked the st will and bequeathed
his estate to B. The intestate heirs are C and D. The legal systems applicable
to the formal validity of wilt 1 are K, L. M and N. Wilt 1 is formally valid in
terms of the law of K. L and M but not in 1erms of the law of N, Will 2 s
formaily mvalid in terms ol all the primarily applicable legal svstems (the
ones listed in par 2.2.2.4-2.2 2.6 above) but it = Tormally valid in terms of the
law of N. Who inherits E's estate?

Answer: As will 2 is formally invalid in terms of all the legal systems pri-
marily applicable to formal validity. the revocatory clause can only be held
to be formally valid if 1t is such m terms of any of the legal systems listed in
scetion 2.2.2.4 and 2.2.2.6 as they apply to will 1, provided that will | is vakd
in terms of that system. The revocatory ¢lause is. however, only valid in

@
Sve par 2.2.2.4 6 ahove.

Sve s 3his (10 CF a 2 of the convention, 8 3 (1)d) ondy refers o the fegal systems mentioned

s 3Ais (D) w0 (see par 2223 and 2.2.2.6) and not these mentioned in s 34 (e) (see pur
2225

4

™ See e Waal and Schoeman Malan Fileiding tor dic Erfreg {2003) 98 U6,
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lerms ol the faw ol N. This is indeed one of the systems applicabie o the
formal validity of will | but will T s not valid in terms of the faw of N and
thus cannot save the revocatory clause. The whole of will 2 is therefore
mvalid. Will | applies and A inherits the estate.

Example 2 E felt two wilts. The Drst sill {7will 17 bequeathed his estate to
A, The second will {will 27 expressly revoked the first wilk and begueathed
his estate to B. The intestate heirs are C and D. The legal systems applicable
to the formal validity of will 1 are K. L, M and N, Will 1 is formally valid in
terms of the law of Ko L and M but not in terms of the law of N, Will 2 is
formally valid in terms of the law of the place where it was executed but not
in terms of any of the other systems applicuble to its Tormal validity. In
addition. it s valid in terms of the Jaw ol N. Is the revocatory clause in
will 2 valid?

Answer: Will 2 is Tormally valid in terms of one of the legal systems applic-
able to its formal validity. the Jex loci aerss. The will (imcluding the revoca-
tory clause) is therefore formally valid Tor purposes of South African
{private international) law.

b

Example 3: E left two wills, He was domiciled in South Africa when he
exceuted the wills but he wus domiciled in Mauritius at the time ol his death.
E wuas the owner of immovable property situated in South Africa. The first
will (will 177} bequeathed the immovable property to A, The sccond will
(wilt 27 expressly revoked the first will and bequeathed the immovable
property to B. In terms ol South Alvican law. the intestate heirs are C and
3. In terms of the law of Mauritius, F and G are the intestate heirs, The legal
systems applicable to the formal validity of will [ are K, L, Mauritius, N and
South Africa. The law of L is the Jex oo verus and the law of K is the /ey
patrige at the time of execution. Will 1 is lormally valid in terms of the law of
K. L and Mauritius but not in terms of the law of N or South Africa, Will 2
is formally invalid in terms of alt the primarily applicable fegal svstems (sce
par 2.2.2.4.2.2.2.6) but it 1s formally valid in terms of the faw of K. Who
inherits E's immovabie property in South Africa?

Answer: As will 2 s formally mvalid in terms of all the legal systems pri-
marily applicable to formal validity. the revocatory elause can only be held
to be Tormally valid if it is such in terms of any of the legal svstems men-
tioned in section 3his(INa)-{c) that arc applicable to the formal validity of
will 1. provided will 1 is valid in terms of that specific svsiem. Both the first
will and the revocatory clause 1n will 2 are valid 1o terms of the law of K. The
revocatory clause is therefore formally valid but the remainder of will 2 i
stll invabid. The effect of the revocatory clause in respect of movables is
governed by the fex domicilil at the time of execution of the will. In respect of
immovables, the fex sirws governs, This is discussed in par 2.2.6. As these
legal systems are South African law i casu. the revocatory clause has the
intended effect to revoke the first will. The intestate heirs will therefore
inherit. The fex sires governs the mtestate succession of immovables (sce
par 2.1). South African law is therefore applicable and C and D will inherit
the immovable property,

TSAR 20064 HSSYN 0357 T



~}
A

PRIVATE INTERNATIONAL LAW O SUCCESSION IN SOUTH AFRICA

2228 Requirements for witnesses: extra formalities required lor certain
testators

Provisions in a legal system that articulate requirements Tor witnesses (eg their
minimum age) are {or purposes of section 3his to be regarded as formal re-
guirements, The same applies to requirements [or testators of a certain age.
nationality or other personal qualilications (o observe special formalities in the
exccution of a will. The (other) provisions of section 3bis are therefore applic-
able to this type of stipulation.™

22,29 Forcign internal conflicts faw and absence thereol

[ a legal system indicated by seetion 3his has two or more systems of internal
law relating to the form of wills, the internal conflict laws of that legal system
must be applied to determine which subsystem applies.™ This will be the posi-
tion il the foreign law applies different legal rules to adherents of various
religions or when the [oreign law consists in scparale geographical spheres.
If no such internal conflict rules exist. the subsystem should be appiied with
which the deceased was most closely connected. A distinetion is made between
the law of the closest connection at the time of death (namely. i the matter is
to be determined by reference to the circumstances prevatling at his death™)
and the law of the closest connection at the time of the exceution of the will
(namely. “in any other case™ ). [t is submitied that this provision should be
interpreted as follows: In the case ol a reference to o Torcign legal system (by
virtue of the provisions of section 3bis) gue fex wliimi domicilii. yua the legal
system of habitual residence at death or qua fex wltimae patrive. where the
foreign legal system bas no relevant internal conflicts provision in force. the
law with which the testator was most closely connected st the time of his or her
death must be applied. In the case of such a reference gua any other legal
svstem mentioned in scetion 3hiy (the fex Joei actus, the lex domicilii at the
time of exccution, the law ol habitual residence at exccution. the fex parrive at
exccution, the fex yitus. the fex Fibri siti and the law of the country with which
the relevant vessel or aireraft had the closest conncetion at the time of execu-
tion ol the willy. the law with which the testator was most closely connected at
the time of the exceution of the will must be applicd.™

22200 Common law remains applicable

Finaily. scction 3his states i subsection (3) that a will that would have been
valid in terms of the common faw™ remains valid irrespective of the provisions
of article 3his.™ Prima fueiv this provision scems to be superfluous as all the

TR . . . -
S 3his ¢2). Ao see par 221 CF a 5 of the convennion,

T See s s (3 Cf a1 of the comention,

T See s 3hiy (30 This distinction s not found m 4 | ol the convenuon.

" See already Neels C F Forsyth Privaic fnternarionad Law (199077 1990 TSAR 553 535 ¢
Cheshire and Nortdy (3 13) 989 Dicey and Morris (0 13) 1032 1023: Forssth tn b 2003 374

C Rabhin (n 202001 623 Kabn (n 16y 377,

f‘ See par 2223

7 The provisions of this section shall nat affect the validiny of a will which but for such provisions

4

would be valid.™ C7 o 3 of the convention.
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common faw systems have been integrated in section 3bis. The provision may.
however. play a role in the context of the doctrine of renvei”™

Changes in lforeign legal system

[t was decided in Sperting v Sperfing™ that changes in a loreign legal svstem
should be applied by a South African court. whether retrospective or not. and
irrespective ol whether the connecting factor with that legal svstem has since
Fallen away. According to the authors. this principle should in the context of
the formal validity of wills only apply il the outcome thereof is the validation of
the will: il chasges lead to fnvalidation of the will they should not be applied.™

223 Inferpretation of witls

A will should be interpreted according to the express or tacit intention of the
testator. An express proviston could read: “Tlus will must be interpreled in
terms of Moroccan law.”™ A tacit intention mayv be clear from the use of
terminelogy peculiar to a certain legal system. eg terminology inherent (o
English trust law. If no intention is clear. the will should be interpreted in
accordance with the fex domicitii wt the time ol execution. This applies to
both movabies and immovables.™ The /ey sires may apply in respect of im-
movable property “shoudd the fex domicitii produce a result which is illegal or
impossible to give effect to by the fex sitws™."

2.2 Inherent validity and effect of wills

. . c - A8 - P, - - .
The category of the inherent validity™ and elfect ol wills includes. lor instance.
disinheritance and the existence of a right to a legitimate portion (4 ius

S 3y (31 could abso have provided another bwt more hmited ground for the dectsion m
Fondinson v Awirchmarr 1998 2 SA S840 (T see Kahn (n 202000 621 1 2066 and Forsyth (1 |:
2003 372 0 2110 Applicatien of the doctrine of resiver implics the aceeplance ol the reference by
the fea variene to South Adrican faw or g third lepal svstem (see the sources in n 33 10 the context
of the formal vahdiy of wills, renved may sl be applicd m respect of the fey focd ao i (in respect
of both movables and immovabless and the fev sirme tin respect of immosables only). These are
the commaon law Jegal systems Gsee par 2.2.2.3) that are i terims of » 300 (5) sull upplicable.
therefore not miloenced by the exclusion of remver o aecount of s 6 of the Law of Suceession
Apmendment Act 33 of 1992 ¢see n 24y and are alse nol touched by the exclusion of renvad i s & of
the Domuaile Act 3 of 1992 pwhich exchudes remvod when domuale s the conecting faclor), Seeon
atiier possibilities for the application of remvad i respect of the formal validity of wills in private
miternadienal iw and the imlternationad s of successton m general Neels (n 3% C7 Cheshire and
MNorth (n T3 9900 Dscey and Mornis (n 133 1034 and 1036,

1975 3 SA 707 (AL

Kahn (n 20 20013 622, Forsyth (n [ 2003) 372 0 213 Cf Cheshire and North (n 13) 990 w9i;
Dicey and Morrss (n 13) 1034, Bat see Van der Merwe or of ¢n 2) 113,

Cameron o af (11 2) 664, 6606, 668 and 67% Bdwards abn (i 2) pay 320 Forsvth (312 2003) 378
37 Raha (1 2: 2005625 630: Schoeman (1 1: 2008 par 239 Van der Merwe (n 2) 383 Cheshire
and North {n 13y 993 996 and 1002 104 Dicey and Morris (0 13) 1040 1043, See 1 00 on the
rectification of wills and n 61 on acerusl,

Schoeman (i 12 20013 par 239, See Ldwards Kahn in 2y par 320; Forsyth (a1 2003) 379 Kaln
(2020001 6027 628, Cf Van der Merwe of of (n 23 384 (gquoted mon 621

" alke knows as the essential, mirinsic, matenal or substantive validity,

-
"o

-
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relictae).”” the effect of undue influence. duress and mistuke. the vahdity of
conditions. rectification.”® accrual®! collation and substitution.® In respect of
movables the inherent validity and effeet ol a will is governed by the fex wltimi
donpicitii; in respect of immovables this is voverned by the fex sirns

22,5 Capacity {o inherit

The capacity to inherit should. according to Forsvih, be governed by the ey
donieilii of the beneficiarry at the ime ol exceution of the will of the deceased:
and by the /e sius in respect of immovables.™ Kahn refers to Roman-Dutch
authority in favour of the fex situs in respect of immovables.® The author
suggests the following in respect of movables:

“ln e absence of strong authority i our hawe the fodowing vews are put forvard as sound
m prmciple. Where capaeiiy fo tahe (s more cosely related 10 the personal law of the testator

lar mistance, where an heir or lewatee has allegediy written out or witnessed the will, or has
acted anvorthily i relation 1o the decesed, and therefore should wot beaelit  the domicilary
T of the testator should govern: and as the deaisive moment appeirs to be the date ol death
ol the testator, the fev wfiimi donicdii. Where, however, the question s more closely refuted to
the capacty of the beneliciary  or istanee. whether an unborn person. an unircorporated
dassovition, a carparation or a particufar charty can teke  the appropriate law appears o be
the domicthary ki ol the beneficiary at the date of death of the wstator.

- by

As far as the tme gquestion is concerned. the moment of the deccased’s death

Y An s reficrae is asuccession claim Lo family member’s estate respective of the provisions of
the will, See Forsvth tn 13 2003) 3770 Kahn (n 20 20010 631 Schoeman (o 10 20010 per 230
Schulze (n 2) 39 45,

" Forsyth tn 10 2003) 377 378, See Evefvn Hright v Pierrepoinr 1987 28A 113 (1) 113 rectification
 respect of movables s governed by the fox wltind donuicilif this is an obrier dictom as the case
coneerns a Jurisidictional ssue only, Due 10 1t close link o the intention of the testator.
rectification could concenvably also be classilicd to helong to the mierpretation of wills, The fox
cdomicifif at the wme of esecution woukd then apply. uniess & contrary mtention s clear {rom the
will see par 223
Farssth (n 1 2003) 377 Kalw o (n 20 2000 o310 But o W and Westommseer Basl v
Oppenheimer 1937 TP 9L 0 was held that acerual & o guestion of mterpretation {see par 2.2.3
and Cameron er af (n 23 671

® See Cheshure and Nerth (n 13) 1004 1067, Dicey and Morrs (n £33 43 1049, Fersyth (n |

2003y 378 and Kahn (n 20 2001) 632 on the doctrine of election. See n 68 on rules excludimg from

suevession the witer of and witaesses o a will and the execwtor of an estate, See n 42 on the
inherent vahidity of the exercise of @ power of appotmiment, On the trust in South African private
internitional law, see Cameron e of (0 23 647 651 and Forsyth tn 1: 2003) 361 363, South Africa

v nel a party o the Mamue Convention on the Law Applicable (o Trusts and on their

Recogntion (1985), See. i generad. Van der Merwe of of (n 2) 3848 ~Onder die materniele

geidigheid van "o testument word verstaan dat aan die beskikhangs in die testament vervai,

reglens uitvoering gegpee kan word.”

FCameron of aof tin 23 661 and 666: Edwards Kaha i 2 par 320: Forsyth (n B 2003) 377 378
Kathi 4n 20 200713 630 632 Schoeman (n 12 2000 par 230; Schulze (123 39 43; Van der Merwe of
af (11 23 383 3R Bvelvn Wighy v Plorrepeing TORT 2 SA 113 (1) 113 ¢referred to i n 601 Cheshire
and North (1 131 992 995 and 1001 1002 Dicey and Morrs ¢ 133 1036 1040,

ot Forssth (o B2 20033 376 377 of Schooman ¢n 1 20007 par 229

" Kahn (n 2 2000 618

" Kahn g 3 200016017 688 ¢ Cheshive and North tn 13987 and 1001 Dicey and Morns (n 13

1030 103§

"
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should prevail as this s alse the instant that mpaulv to inherit is usualiy
determined according w internal South Alrican law. ™ To prevent classification
disputes.®™ the legal systems to be applied should ideally be identical to that
pertaining to essentiad validity. 1t is therelore suggested that in all cases the Jex
adtimi domicilii of the testator should govern in respect of movables and the fex
sitns n respect of immovables. This s also the view of Van der Merwe, Row-
land and Cronjé."”

220 Revocation ol wills

Revocution ol a will may take place by a testamentary provision. by destrue-
tion or cx fege.

The lTormal validity ol a revocatory clause 15 governed by section 3bis of the
Wills Act 7 o 1953.™ The inherent validity and effect of an express revocatory
provision i a wil thLll( be governed b_\- the fex domicilii at the time of the
exccution of the will as far as movables are concerned and the fex sitns in the
casc of immovables.” The same should apply in respect of the tacit revocation
ol a previous will or one or more pmvisinm in such a will.””

Revocation by destruction, in xcspu,% ol 1ts inherent validity and elfect as
well as. it seems. its formal validity.” should be governed by the fex domicilii at
the time of the alleged rev ocation in respect of movables and by the Jex sinus

respeet of immovables, ™ Ex lege revocation by marriage (which is not part of

domestic South African lawy was held to be governed bx the jex domicilii
matriinonii. both in respect of movables and immovables. ™ The lex domicilii
matrimondi {the law of matrimonial demicile) yoverns the proprictary conse-
quences of marriage. This concept was snlmpntcd to indicate th law of the
country where the husband was domiciled at the time of marriage.”® This rule is

T Also see Van der Merwe of of (1 23 583 ~Troucns. die hevocadhieid om te erf is tog cers ter sake
wanneer die testament i werking oee en wie wanneer it verly word mie.” Sew lor the principle in
dumestie South African law. ez e Waal and Schoeman Makin (2 30 8 9

Forssthin I 2003) 376 377 and Schoeman (7 B 20010 par 230 Jist the possible disquahfication of
awess o wrrer af o will tone could add: the executor of an estate} under the inherent vuhidity
of wills {see par 2,245 According 1o Kaha (o 2 2000 017 618 (with 11 2370 (Bese 1vpe ol ssics
should be classified as mmvolving passive testamentary capacity (Lhe capacity to mherin), Rabn (n

20200013 618 n 237 adds: "Anvway, nothime turns on the Question. for the dev wlvini donicilii of

the testatar goverss whittever the correct characterization be.” This, however, does not apply in
a case where Tthe guestion s more closely redated o the capacity of the beneficiary™, when
aceording o kahn (n 2: 2000136018 the Jex donucidii of the beneficiary at the diste ol death of the
testatoer should apply. 1t should be noted that reference s ere made 1o the correct clissification
i terms of the Jex ford onfy, See the sources mon 4 on classilication in privaie international Taw,
(n 2) 383,
U 3y n general and s 3 (DAY mpartienlar, See par 2227 sbove.
T Forsyti (1 2603) 381 382 Kahn tn 20 2001) 632 634 of Schoenian (1 1: 20013 par 237,
Forssth (n [0 2003) 381 382; Kahn {n 2: 2001) 632 6342
0 See, foraternal South Afvican law, s 2A ol the Wills Act 7 ol 1952,
P See Farsvth (n T 2003) 381 382 Kahn (n 2; 20013 632 630 €7 Cheshire and North (n 13) 997 998
and 1007 Dicey and Morrs (133 1049 with w09
 See Pithik v Guavends 1955 2 SA 573 ¢T) and the discussion by Kahn (n 20 20013 343 595,
" Frankels Extare v e Masier 19501 SA 230 (A Sperling v Spulmu 1975 3 84 7 (A}
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clearly in conflict with the equality principle in thL constitution”” but it is
uncertain which legal systemgs) will be substituted.

The classification of ex lege rey ocation by marringe 4s g4 proprietary conse-
quence of marriage is debatable.™ This type of revocation could also. probably
with mmc_]u.snhmllon. be classified as a succession issue as it primarily per-
tains to the validity of previous wiffs, A more important consideration. how-
cver, is the fact that there are other forms of ex fege revocation, not necessarily
related to marriage {eg birth of a child) and all these shouid ideally be 00\'01‘11cd
by the same legal system. [t is therefore submitted that all forms of ex fege
revocation should be governed by the fex demieifii at the relevant time (eg the
time of marriage or birth ol & child) in respect of movables and the fex sins in
respect of immovables.™

1t s further submitted that ex fege revocation by divoree and the automatic
revival of a testumentary provision at a determined stage (ailing the exceution
ol a new will after the divoree (internal South African law makes provision for
both)* should in the case of movables be governed by the fex demicilii at the
time of the divorce and the Jex domicilii a1 the time of the a]?*%d revival
respeetively, The fex situs should govern in respect of immovables.”

Exampie (issues governed by the common taw): E died leaving movable and
immovable property in South Alrica. She left a will in which she bequeathed
ker movable property to Ao A negligently caused E's death in a motor car
accident. E wis a passenger in A's car, The will was exceuted in Amsterdam
{the Netherlands), while E was domiciled and habitually resident in the
United Kingdom. E wus domiciled and h&hllild”\ resident in Zimbabwe at
her death. At all relevant times, E was a citizen of [ran. A was domiciled in
Mozambique and habitually resident in Senegal at the time of the exceution
of E's will. He was domiciled and habitually resident in Japan at the time of
E's death. Which legal systems govern (2) E's testamentary capacity: (b) the
interpretation of E's will if no intention in this regard is clear from the will:
(¢) the inherent validity of a condition in E's will: (d) A's capacity to inherit:
(e) the intestate succession 1o E's immovables in South Aflrica?

< 9 of the Constitution o the Republic of South Africa. 1996 11 also dees not provide for same
SON Mmarrages: see Foutic v U!'.'-‘r“‘\h’i' of Home [ffaos 2005 1 AR SA 273 (SCA) par 124123
Vs ter of Honwe Affaies v Fourie, Lesbinn and Gay Equaliny Projecr v Minsier of Hone Affaivs
2000 3 BCLR 335 (CO) par 29 1 24, also see par 70 1 80,

[Es submitted that the proposal by Stell and Visser ~Aspects of the reform of German (and
South Alricany private international family Taw™ 1984 D¢ Jore 330 335 he followed: In thwe
absenee of an express or tuel choree of law, the proprictary consequences of marriage must bhe
governed by the aw of the country of the common deneile of the parties, Hihey do not have a
common domneile. the fuw of connmon habitual residence applies, {1 they do not have a commen
habitual residence. the law of commen natonshty governs, 5 they do net have a common
nattomadny, the faw of the state wath which both spouses dre most closely connected at the tme of
marrsage applies  Cf Schoeman “The comecting factor for proprictary consequences of
marrage” 20010 TSR T Schoeman (n 1 20040 Schoemun *The South Advican conflict rule for
proprictary consequences of marriiges; the need for reform™ 2008 Praxis des Irecenationadon
Prvae uned Verfaleenseeciins 635,

" See the discussion in Kahn (n 2 20003 393 595 who  however  supports the principle deduced
from Pidlud v Gavendn 1933 285A 373 (71, To the same effect are Forsvth {n 1: 2003) 381 382 and
Schoennin (n 1 2001 par 238, Adso see Cheshire and North (n 13) 998 999 and 1007 1008

Cf Dicey and Morms (n 13 1930 1032 Kehn (n 20 20011 634

e
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S ¢ Kahn (m 2: 208y 634,
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Answers (40) Probably the law of the United Kingdom (the fex domicilii at the
time of execution): (b) probubly the law of the United Kingdom (the fex
domiciii at the time of execution): (¢) the law of Zimbabwe (the Jex wltin
domicilin: (dy according to Forsyth: the law ol Mozambique (the fex domicilii
of' A at the ume of the execution of E™s willy but according to Kahn and Van
der Merwe. Rowland and Crongé: (he law ol Zimbabawe (the fex wlimi dom-
icilii of E): (e} the law ol South Africa (the fex sirs),

SAMEVATTIING
DIE INTERNASIONALL ERFREG IN SUID AFRIKA

Hierdie artke] verskal "o oorsig (oftewel "n herbevestgimg van die mternastonaad privantregtelike
reels met betreklbing ot vererwing wai i Sud Adrka geld D cueur bespreeh miestate
vererwing. tesicerbevovgdheid, formele geldigheid van testamente (die asnwendingsgebied vin &
Jhis van die Wet op Testumente 7 of 1953 die pemeenregielike reeks: die hasiese statutére reel:
testamente verly op vaartiae en vhegiute: aanwssingsbevoegdhend: herroeping van 'n vorge
tesiament. vereistes Uit getmes en sekere testateurs: bunclandse iterne aanwysingsrey en die
alwesighend daarvan: die bivwende aanwending van gemeenregiehke reelss wysigings m die tersake
britelandse regstebel), die witleg van wstamente, die inherente peldighed en effek van testiimente,
die bevoegdherd om e ot en die herroeping van lestimenie in inlernasionaal privitregielike
konteks Vooerbeekle word verskaf om die toepassing van die reels w illustreer. Die outeur doen
aplossimigs aan die hand vig sekere probleemgebiede. In hwerdie verband kom onder meer Jdie
volgende ter sprake: die kondonusie van die nievoldoening aan testamentsformaliteite: die rol van
bustelandse ierne iwnwysingsreg o verband met westamentslormashitate: dwe bevoegdhed om te
ety en dhie Tierroeping van testamente (in die besonder die ex fege herroepimg deur middel van
huwehbsluiting en s gevolp van egshendmg, tesame met die outomatiose herlewing daasvan in
husgenoemde geval),
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