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OPSOMMING

Wanncer kan daar van *n Suid-Afrikaanse hof verwag word om die
Weense Koopverdrag toe te pas?

b1 termie van astikel 1(1) vun die Weense Koopverdng is die verdrag van teepassing op
Loopkonirakie vir rocrende gocdere tussen partye wie se plekke van besigheid in
varskillende state s {a) indien die slate lidstate it die verdrag is of {b) indien die redls
van die internssionale privaatreg lei tot die toepassing van die reg van 'n lidstaat. Suid-
Adrika is tans nie "p lidstaat (ol die Weense Koepverdrag nie on is Jus tans nie in dic
jposisic om die verdag in ferme van ardikel Ha) toe e pis nie. Die betekeais van
artikel LEEY(DY is egter nie volledig duidelik rie en mag moontlik op sodanige wyse
peinterpreteer word dat 'n Seid-Alfikaanse bofl verpliz s om dic verdrag toe le pas op
™ internisionale koopkontak vir rocrende goedere indien dic reéls van dic Suid-
Adrikaanse internasionale privintreg die reg van "n lidslaad as dic toepaslike reg
sandui. Die kovrekie interprelasic van artikel 141)(k) word in hierdie artikel ondersoelk,
“erder word daar anndag peskenk aan die vraog of partve "n direkic keuse ten gunste
van dic Weense Koopverdrag as dic reg van toepassing op hul konirak kan vitoelen.
“en slowe word daar gekyk na argumente ien gunste van die ratilikasie van die Weense
baoopverdrag deur Suid-Afrika en ander Afrikastate,

{ Introduction

The United Nations Convention on Contracts Tor the International Sale of Goods
{CISGY regulates one of the most important contracts in international trade,
namely contracts for the sale of movable. tangible obiects® between parties who
have their places of business in different states. The CISG currently has 70
member siates, including the United States of America, Canada, Australia, New

| Tais Convention was adopied ol a diplomatic conference of the UN held in Vienna dusing
IR0 and came ino foree on 01-01-1988. The full text of the Convention iy he accessed
online ol hilpdawwwanciimalorg/pd Fenglishiexes/siales/elsprCISGpdl (secessed  28-403-
2008}, This Convention is often referred to as the Vienna Sales Convention.

2 Sthieehiriem in Schicehtricns and Schwenzer Conumentary on the N Cenvention on the
huernadonnd Sole of Goods (CISG) (20033 28: Dallwisen Dalhwisen on Transnarional and
Comparative Commerciol, Finangial and Trade Lenw (2007) 266 bolh give this deseription
1 goeds” under the Convention,
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East.* As Schiechtriem observed,” the CISG has now truly gained worldwide
aceeptance.

fo date only nine African states have ratified the CISG® and South Africa is
no” a member state. [Mowever, most of Africa’s and particularly South Africa’s
trading partrers are member states. Therefore, within the context of the
harmonisation of law and particufarly of international sales law in Africa,
attention must be given to the question of whether or not it would be
advantageous for non-contracting African states to become member states to he

lei'@-ffong as South Africa and the muny other Afiican siates remain non-
contracting states to the CISG. the question of whether a forum situated in a
non-contracting slate could be expected to apply the CISG by virtue of article
H LYY, is refevant.”

According to article 1{1) ol the CISG. the Convention applies 1o contracts for
the sale of movable goods between parties whose places of business are in
different states either (a) when the states arc contracting states or {b) when the
ril:s of private international law lead to the application of the law of a confracl-
ing state.” Since South Afriea is currently a non-contracting state, a South
Alrican court weould not be placed in a position Lo apply the CISG under article
HYa).

However, it is possible to interpret article 1(1)}{b) in such a manner that it
wanild reguire a South African forum to apply the CISG to an international sales
dispute even though South Alrica is not a member state. In order {0 determine
whether this is indeed the correci interpretation of article 1(1)(b). three ques-
tions need to b answered. Firstly, is article 1{1)(b) only applicable to contract-
g states. referring only to their rules of private international law? Secandly,
does article 101)(b} refer to the privale international law rules of the forum?
Thirdly. when a forum's private international law relers to the law of a CISG
contraciing state. is this a reference {o that state’s domestic (sales) law or does it

i The list of member sawes  of  the Convention mas b accessed  at
higr/wwwaineitral org/eneitralenfaseitral_iexts/sale_poodsf1980CISG_stnlus iml (uie-
cossed 15-01-2008).

Sehlechiriem 1,

Carrentdy the Alrican member states (o the CISG are Burundi. Ezypt. Gabos, Guinew,
Lesothe, Libesie, Mauritanin, Uginda and Zumbia,

Secopar 6 below, Tun years ogo, the South African Bepariment of Trade and lndustry
lanched o project in this regand. Sec Eiselen “Adoplion of the Vienna Convention for the
Iiternational Sale of Goods {the CISG) in South Africu™ 1999 SALT 323: Eiselen “Adopt-
irg the Vienna Sales Cenvention: Reflcelions efght years duown the fine™ 2007 SA Mere LI
14,

The question with regard to the interpresation of article 1{1)(h} is of relevance for all non-
cuatracling stales, [t warrents mentioning that the United Kingdom is alse currently & non-
centracling state to the CI18G.

Contracting states to the CISG are allowed (o, make & reservation in werms of article 95 of
th2 CISG (hal they will not be bouad by wrlicle F(1){b) of the Convenlion. The Uniled Sintes
of Americe made such a reservation. The effect of an acticle 95 reservation on the applica-
tism of the CISG is o eomplex issuc and will not be addressed in this article. Relerances o
“eontracting state™ in this adicle refer 1o CISG confracting stales that have nol made a res-
ervetion in lerms of article 95

[W7R
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include a reference to the CISG? Furthermore, the question needs to be an-
swared whether parties may elect to apply the CISG to their comtract. If the last
quaestion is answered in the alfiemative, South Afvican courts may be expected
to apply the CISG in order to uphold the principie of party autonemy, an impor-
tant private international law doctrine.

2 Does the CISG refer to the private international law
of a contracting state only?

If article {1¥b) of the CISG is imerpreted as referring 1o the private
international law of a contracting stale only. then a South African forwm would
not be called upon to apply the CI15G until South Africa becomes a contracting
stare to this Convention. The meaning of article 1€1)(B) Is not clear in this regard
sinze it merely refers to “the rules of private international law”.

Accarding to the international law of treaties, treaties are binding upon states
in accordance with the principle of pacta sunt servanda.’ In ather werds. onty
corntracting states to a convention are bound te vpheld and give effect to the
convention. I theory, this principle may justify the conclusion that the phrase
“the rules of private international law”™ as employved in article ((1}b) of the
C13G refers to private international law of forums sitvated in conmacting siates
only, since non-contracting states to the CISG are by no means bound to give
effect to the content of the said Convention.

However, numerous court decisions applied the CISG' pursuant o article
I )(b) by forums situsted in non-contracting states to the CISG. Quite a few
dewisions were handed down by German courts ap;)lymﬂ the C‘[‘%G by virtue of
’iilIC]C I{1){b) before the CISG came inte force in Germany.' Al these deci-
sioas  concern disputes based on contracts for the international -;dle of movable
zouds concluded between Gennan buyers and lalian sellers.” The German
courts all Tollowed the same approach: they referred to the rules of German
private internationat law in order to determine the law applicable e the dispute
at hand. The rules of German private international law pointed to the law of a
CI5G contracting state, namely halian law, as the proper law of the confract and
therefore the couns applied the CISG in terms ol article 1{F){b) even though the
courts handing down the decision were situaled in 2 non-contracting state at the

9 ugasd Intemational Law: A South Africun Perspective (2005 106, See article 26 of the
Vienna Convention on the Law of Tresties ¢ 1969) which states that “every treaty in force is
binding upon the parties and must be performed by them in goed faith™,

10 The lui] text and ahstracts of all the decisions concerning the CISG referred 1o below may

be aceessed on the UNILEX  websi The genera) address  of this  site s

wttpriwww unitex.info/, These cases Bave cose numbers. but it is pol passible to search the

LUNILEX site by cease number only. The foilowing URE nceds to be wused:

htepfwwa unilex.infofvase.cfm?pid=1 &do=casc&id=b&step=Fulltext. The ~6" in the

stated URL refers 1o the case numnber. In order W avoid uanceessary repelition of the full

LRE, oniy the case numbers will be referred o beiow. The cases below may be aceessed

by substituting the “6™ in the URL provided with the relevant case anmber.

Flie C18G came inla Foree in Germany on 91-01-1991.

INILEX case numbers 1, 5. 6.7, 22 and 24 {aceessed §3-01-2008).

Phe CISG entered into foree in laly on G1-01-1988.

Lty —
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time. Belgian courts have delivered a few decisions' in which the CISG was
applied by virtue of srticle 1{1)(b) before the CISG had come inlg force in
Bulgium.”™ Fusihermere, decisions were also delivered by the Dutch couns'
applying the CISG under article 1{1)(h} before the C15G entered into foree in
the Netherlands.?

Schlechiriem supports the view that the CISG is applicable irrespective of
whather the rutes of private international law of a contracting or of a non-
contracting state lead to the application of the taw of 2 contracting state. "

3 ICISG and the Private International Law of the

Forum

The question has also been asked whether article 1{1)(b) refers to the private
intxnational faw of the forwm. An interpretation of this article to mean the rules
of private international law of the forum. is probably the only correct interpreta-
tion thereof, though it is somewhat disquieting that the words “of the forum”
weie not included.

Wiany authoritative commentaries on the CISG accept that article 1(1)(b) re-
fers 1o the privaie international law of the forum." However, one commentator
raises the question of whether a forum in a non-contracting stale. which is faced
with an inlernational sales law dispute that is referred 1o the faw of a contracting
state by the applicable private international law rules, should apply the CISG or
whather it should make & further ingquiry into the private international law ol the
lasier state.™ The answer to this question would hinge upon the forum state’s
approach to remvol,

An Austrian decision delivered by the Bundesgericht fiir Handelssacher® in
Viznna provides an example of the position when remvoi is indeed taken into
account, This case concerned a dispule regarding a coniract for the intermational
sale of goods concludad in 1988 between an Halian seller and an Austrian buyer.
The court determined that the rules of Austrian private international law referred
to the law of ltaly. ltaly was a CISG coniracting state. However, the Austrian

1 UNILEX case numbers 264, 263, 267, 208 and 269 (occessed 24-10-2007%,

3 The CiSG entered into foree in Belgium on 012111997,

16 LINILEX case numbers 31, 32 and 34 (accessed 24-10-2007).

{7 The CISG entered into force in the Netherhands on 01-01-1992,

I8 Schlechiriem 17, Furthermore. Schlcehiriem 34 states in this recard that “f}f the contlict
rules of e lorum in a non-contracting state like the UK or Japun lead to the application of
the (sales) law of o contracting state, Ut has to apply the contrscting stale’s lasw as foreign
fuw™

19 Buee, lor example. Schleehirien 36, 33: Dalhuisenr J63, Faweest, Harels and Bridge Znreron-
ional Sale of Goods i the Conflicr of Laws (2003} 919 contend that. even thouph the text
of article 1(1){b} does not state which country’s rules of privale internntional low are re-
feered to, praclical sense and he ghsence of any inlelligible aliernative mean that only the
forwm’s rules could be applicd”.

20 Reeset “Aren of operation of the internationul sules conventons™ 1981 nerican Jowrnal
uf Compararive Lew {LJCLY 513,

31 UINILEX case number 12 {accessed 15-01-2008).
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court found that resvor had to be taken into account. The court denied the
application of the CISG since ltalian private imternational law referred back 1w
Austrian law and Austria was not a contracting state at the relevant time.

However, in jurisdictions where reyvai would not be ﬂpplmd in these circum-
stances, such as would be the case in a South African forum,™ a further inquiry
intn the private infernational law rules of the proper law would not be made.
Sci ﬂcchtrlcm supports the no-renvoi approach for purposes of article 1{(1}¥b) of
the CISG.™

The authority supporting the application of renvoi in these circumstances
seems scant and in light of convincing authority supporting 2 no-remvai ap-
preach it may be concluded that artiele 1(1)(b} indeed refers to the rules of
private international law of the forum.

4 A reference to the CISG or to domestic law

In terms of public international law, when a state ralifies a convention. the state
is .nder the obhnatlon to amend its law to give effect to the provisions of the
convention.”™ Therefore, it may be said that the conventien is incorporated into
the domestic law of such contracting siate,™

eported case knw exists in suppert of the view that a refercnce to the law of a
CI3G commcimﬂ state includes o rcfmence to the (.ibG To date Jumerous
arbitral ﬂW'l[‘dS ’1ncl Ar“enl:nﬂn Ausmdn Bt,lﬂl'm ? Canadion.™ Dutch,”
French,™ German.™ Tialian.™ Spanish™ and Swiss™ court decisions have been

22 See Forsyth Private foermations! Low. The Moedern Roman-Duch Law Including the
furisdiction of the High Ceurss 2005 81-84 Tor the .1;);)!01(.11 to renvel 1 South Alrici. See
aiso Meels "Die gedeeltelike witsluiting van renved in resente wetpewing”™ (992 TSAR 739
ia this regard, ftalse womants mentioning that the Rome Convention on the Law Apprica-
bie o Contrzeteal Qbligations (1980} specifically excludes renvoi (sce urticle 13 of the
Rome Convention).

33 Schilecluriem 35 argues that article 1{1){b) funetions az an isternad allocasion norm and
axcludes renvoi.

24 Axsl Modern Treaty Law ond Practice (20003 144, See also Jacobs and Roberts {eds) The
1ilect of Treaties in Domestic Ly (1987).

25 Faweett, Homris asd Bridge 916-917 state that “the Vienna Coavention is in Contracling
States a part of the domestic law of the Contraeting State. {n that state’s courts, the Con-
ention is not loreign lnw but rather foeal, specialived law that applies in the same way s
i applied any separate laws for commercial and consumer contracts of sale. 10 the Cenven-
on is part af the forum state’s domestie law in this way, and i it state subseribes o the
arinciple of jura novit exria. then its courts will Be bound o apply the Convention cven il
he purties themselves do not invoke L7 See also UNTLEX case number 387 (aceessed 28-
13-20068) in this regard.

26 ITNTLEX case numbers 37, - 1043 and 1130 {pccessed 13-00-20608).

27 UNILEN cose numbers 820 amd 925 (accessed 13-01-2008).

28 UNILEX ease number 202 (accessed 13-01-2008).

29 INILEX case numbers 176, 261, 264, 263, 267 364, 264, 744, 778 and 740 {accessed -

10-2007),
30 UNILEX case number 1168 {uccessed [3-01-20018).
31 UNILEXN case numbers 31, 32, 34, 61, 94095, 97 124, 333 andd 391 (accessed 2441022007,
32 UNILEX case numbers 27, 106, 109, 276, 379, 493, 717, 733 and 984 {accessed 15-01-

008).
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handed down that expressly siate that the CISG is applied on the grounds that a
refarence by the foram’s rules of private international law {o the law of a con-
tracting state includes a reference o the CISG. However, the forums listed arc
all situated in CISG contracting states. It remains to be seen whether forums in
non-contracting stales would apply the CISG as part of the legal system indi-
caled by their rules of private interaational law.

5 Application of the CISG in terms of Article 6:
Opting in to the Application of the CISG

It s Jong been recognised that party autanomy, ar the ability of the parties to
cheose the law applicable to their transactions. plays a central role in interma-
tional sales law. in general, South African lorums will uphold an express choice
of law effected by the parties to an international contract.””

should parties (o a contract for the international sale of goods be allowed o
chieose the C18G directly to govern their dealings, it would mean thal even
forumns in non-contracting states who recogaise the principle of party autonomy,
such as Scuth Africa. will be expected to apply the CISG.

drticle 6 of the CISG gives effect to the principle of party autonamy. Accord-
ing to article 6 “{the parties may exclude the application of the Convention or,
subject to article 12, derogate from or vary the effect o any of its provisions™.

Despite the fact that theCISG contins a provision allowing parties to exclude
the applicability of the Convention,™ it contains no exprass provision on the
possibility of parties opting Into the application of the Cenvention where it
wonld not otherwise apply.

"t is submitted that whether or not the parties are allowed to choose the CISG
dirzetly as the governing law of their contract is to be determined in accordance
with 1he rules of private international law of the forum.® In other words, is the
diviet chotee of an international convenlion as the governing Iaw of a contract

33 UNILEX ense numbers 1, 3, 15 6. 7. 8. 13, 220 200 23, 26. 63. 68, 128, 145, 50, 169,
119, 253, 868 and 917 {accessed 13012008},

3 UNILEX cose number 273 (aceessed 15-01-2008).

A3 UNILEX case number 432 (accessed 15-01-2008).

G UNTLEX case nunbers 41, 42, 105, 382 ancd 409 {accessed 15-01-2008).

T Farsyth 293-302 and 3G4: Lacouiens Maritine Enterprises Lid v dgromar Lincar Lid 1986

{3) SA (D) 309 325 F-G: “That our law recopaises party imdonomy in respect of the praper

lusy of the contract seems clear, Thus where the parties have expressly or impliedly agreeg

apon a governing law our Courls would give effect te (he intention of the purties.” See, in

acaeral, Nygt Awonomy in fnernadonal Contracts (1999),

As provided [or in article 6 mentioned abave.

Fawcell, Hrris aad Bridge 687, Schwenzer and Fountoulakis Arernational Sules Law

(204073 33 siate o this regard thar “[wiheiher the parties may defiberately change the CI1SG

is the lavw applicable to their contract s § question geverned by domeslic faw, H depends

- how maeh leewsy the domestic faw gives to party swtonomy regarding the choice of

-ubstattive law, In other words, the quustion of whether #he parties may expressly choose

e C1SG as the applicsbic law to their safes contract, regardless of whether they have their

afaces of husiness in # controcting siale or not. will depend on their respective domestic

aw”

L tad
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permitted in lerms of the conflict rules of the forum? * According fo Fawcelt,
Harris and Bridge, article 1(1) of the Rome Convention en the Law Applicable
in Confractual Obligations (1980} refers to the choice between the laws of
difTerent countries only, and the CISG is not a legal system per se, but may only
lorm part of a system of law to the extent that it Is incorporated into the domes-
iic fepal system applicabie in terms of the choice of law principles, They argue
thel coniracting parties may therefore nol opt into the CISG where the Rome
Convention containg the al)plicnble private international law of the forum (ie in
the EU Members States).” This position will change with the enactment of the
proposed Regulation of the European Parliament and the Council on the Law
Applicable 1o Contractual Obligations (Rome | l'{cgu[alimz).“2 Article 3(2) ol the
proposed Rome [ Regulation states that “[tthe parties may also choose as the
applicable faw the principles and rules of the substantive law of contract recog-
niszd fmemationally or in the Community™.”

Schlechiriem points out that the guestion whetlier e CISG may be chosen
directly, and not as part of the law of a coniracting state, is still a controversial
one.™ They submit that this issue should be determined with relerence Lo the
applicable conflict rules and “H|f those rules alfow nol only 1he choice of law
enacted as state law, but of ‘law’ in general, the parties may be allowed to

e oA

chuose the CI18G direetly™.

Some authors supgest that parties should be allowed to choose as governing
lave international instruments such as the CISG, the UNIDROIT Principles of
International Commercial Contracts (PICC), the Principles of European Con-
tract Law {PECL), and the Uniform Cusioms and Practice {or Documentary
Credits (UCP).™ The proponents of this view advance the following reasons for
this submission: Firstly, it is commaon praclice to incorporate such international
legal instruments indo international centrocis without reference lo a national
legal system. as evidenced for example by ihe facl that almost all letters of
credit contain a reference to the UCP and not to a national legal svsieny; sec-
ondly, the alternative of first having to establish the applicable domestic legal

-0 Another yuestion related (o party sttonomy wnd the CISG is whether u chuice of the law of
i CISG conlracling state includes o choice of the CISG er whether such a choice of faw
clause excludes the application of the CI15G. This question will be uddressed in o later arli-
cle.

I Faweelt, Harriy and Bridge 687,

4% The wext of the preposed Rome (1) Regulation sy be accessed at hup:/feuriex.cur-
apiLen/LexUnServisite/enfeony2005/com2003_0630en(1.pdf (accessed 28-03-2008).

43 Avvording to the Explantory Memorsdam o the propused Romwe (1) Regulation, under
articie 3(2) lhe choicz ofl for example, the UMIDOIT principles or the Principles of Euro-
pean Coniraet Low would be permissible. The Explanaiery Memarandum is also accessibie
AL the internel address sited in n 43 above.

4 Schlechlrien 88; Schiechtrien “Requirementls of Appiication and Sphere of Applicubility

ol the CISG™ 2603 Hesorin Universit of Wellington Law Review 781,

Schlechiriem 84,

Neels and Fredericks Revision of the Rome Conveniion on the Law Applivable 1o Contrac-

al Obligarions {1980)%: Perspectives from international conumercial and (panciai faw™

2006 TSAR 121 122-123. (This articic was originally published in 2004 Eweedic Revue

stropdenenne de droit buncadre o financier * Evrapem: Banking and Fmancial Low Jowr-

aaf 173-190.)

—
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system and then 1o determine whether the said system allows for incorporation
of the international legal instrument is too complicated and would complicate
litigation unnecessarity; thirdly, the principles with regard 10 incorporation by
relerence are ambiguous in many legal systems; wnd lastly, international fegal
inszruments are mostly more advanced and readily determinable than domestic
legal rules.”” Furthermore. it has been submitted that the omission of an express
reference to the possibility ol apting in should not be interpreted as preventing
parties from being entitled 1o do so.™

Case |aw in which the CISG was applied pursuant o an agreement on its ap-
plivation by the parties does exist, Most of these decisions state that the CISG is
applicable in wrms of article 1{1){a} or [{1)}{b} and based on the fact that the
paties agreed to s application. However, one Belgian decision finds the
Cii3G applicable because the parlies expressty agreed ta the CISG as the appli-
cable law and males no reference 1o article 1{1)(a} or 1{E)(b}.7® Alf these deci-
sions were delivered by forums in CISG contracling staies however, it sl
remiains to be seen whether a forum in a non-contracting state such as South
Africa would apply the CISG because of an sgreement on its applicability by the
parties.

6 Adoption of the CISG in South Africa and on the
African Continent

Beiore reaching a conclusion en the possible application of the CISG by Sauth
African courts whilst Sonth Alfrica remains a non-member state, the question ol
whather South Africa and the other African non-member states should consider
adopting the Convention needs to be addressed.

Avs stated above, due to the fact that most of South Africa’s and other African
states” wading partners are CISG contracting states, African companics with
their places of business in non-contracting states rading abroad have to contend
with the provisions of the CISG on a resular basis.

A commending characteristic of the CISG is the fact that it i5 3 neutsal con-
venlion — it favours neither seller nor buyer’! and succeeds in bridging the
divide between common-law and civil-law systems.® These features of the
CISG provide two very compeliing arguments in favour of adoption of the
Convention by South Africa and other African states.

Firstly, it is a well-known fact that the cconomies on the African continent are
devaloping cconomies. The resuit of this fact is thal an African company is
frequently the economically weaker party in an international sales contract and

47 ®eels and Frederieks 123.

48 Ferrari “Specific topics of the CISG ia the fight of judicial application and schalarly
writing™ 1995 Jowrd of Low and Commerce | 96,

49 HNILEX ease numbers 430 180, 311, 247, 509, 511, 741, 836, 875. 987, 1004 and 1174
{aeeessed G0-03-2008).

30 UNILEX cuse member 263 (accessed 06-03-2008).

31 Fiselen 340,

32 Liselen 3.0
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often therefore in a weaker bargaining position. In this regard it has heen stated
that:
“Tt is ibersfore no surprise thae isternational commercial agreements involving
trade wilh Afriean countries ofien containt choice of buw and jurisdiction cluuses
selecting the law and tribunals not of the Atfrican couniry. but of the other partner,
particutarly that of & European or an American jurisdiction.™

The African company is at a forther disadvantage since it has to contend with a
forcign legal system. the content of which is often unknnown. Adoption of the
CI5G by African states increase chances of its applicability (o international
contracls between African merchants and merchants from other continents and,
sinze it favours neither party,™ placing both parties on an equal footine,

Secondly. one of the greatest impedimenis to harmonisation of Jaw in Alrics
is ihe fact that African states have vastly diverse legal systems. As a result of
celonisation, some African states belong to the common-law lepal tradition,
others form part of the civil-law tradition and oihers have mixed legal systems.”
However, the CISG has proved to be acceprable to states from all legal tradi-
tions. Adaption of the CISG by most or all Afvican states would lay the founda-
tion for the hurmunisalion of international sales law in Africa. The harmonisa-
tion of trade law within Africa will remove, what has been termed, one of the
laruest non-tariff barriers™ to internationa) trade in Afficn. Increased interna-
tional trade on the African continent will strengthen African economias and
increase Africa’s standing in the global economy.

It has been argued that South Africa’s adoption of the CISG would provide
impetus far many other African, especially Southern African. slates to accede to
the Convention as well, since South Africa is one of the leading African econo-
mies.”

The strongest criticism levelled against the CISG is that the broadly formu-
lated legal concepts give rise 1o legal uncertainty™® and make international
harmony of decision preblematic.  However, the large number of contracting
states Lo the CISG attests to the fact that this is not an insurmountable problem
and it is clear that the advantages of adepting the CISG by [ar oulweigh its
disndvantages.™

7 Conelusion

The correct interpretation of article 1(1)(b) remains 1 controversial and unsettled
topic. Article 1(1){b) and its true function and meaning is still being debated by
scholars in both contracting and non-contracting states to the CISG. [t remains

353 Bamadu “Transaational law, uvrificative and harmonisation of international commercint
lnwv in Aftiea™ Y993 Journal of African Law 1335 129,

3 See also Bonell “Inlraduetion™ in Bianca and Bonell Commentary en the Inferational
Sales Liw. T 1950 Vienna Sales Convention (1987 15 in this reward.

53 Damodu 127,

36 Mdula *Hormonisation of tade laws in the African Economic Community™ 1993 fnremin-
nonal and Comparative Lavw Quarierh {0CLQY 101 102,

57 Liselen 333,

3B Eiselen 362

30 [iselen 369,
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1o be seen how the South African courts will interpret this provision. At this
stage of‘tnqum it may be propused that the Convention’s preambile. its drafting
h:slor\ " and existing case faw an the topic auppmt a reading of the CISG that
weuld make the Cnnvennun applicable ex article H(1)}B) if the private interna-
tional faw rules of the forum. be il in a contracting state or a non-contracting
state, refer to the law of a CISG contracting state. Furthermore. it is submitted
thitt the private international law of the forum and in particular the role of party
autonomy in the applicable conflicts law, would determine whether partics
wotld be atlowed to choose the CiSG te govern their contract directly. Lastly, it
is recommended that South Aftica take the necessury steps for adoption of the
ClisG. Widespread adeption of the CISG by African stales would provide a
basis far the harmonisation of international sales law in Africe and promute
mternational rade on the African continent.

1) Winship “Private Inlemutional Livw and the UN Sales Convention™ 1988 Curnel! Jnteria-
nonal Law Journal 487 521,



