Constitutional Law 101 - Sections:

21. Republic of South Africa


22. Supremacy of Constitution


240. Government of the Republic


241. Principles of co-operative government and intergovernmental relations


342. Composition of Parliament


343. Legislative authority of the Republic


344. National legislative authority


446. Composition and election


455 Powers of National Assembly


457.Internal arrangements, proceedings and procedures of National Assembly


558. Privilege


560. Composition of National Council of Provinces


561. Allocation of delegates


668. Powers of National Council


670. Internal arrangements, proceedings and procedures of National Council


671. Privilege


773. All Bills


774. Bills amending the Constitution


875. Ordinary Bills not affecting provinces


976. Ordinary Bills affecting provinces


1177.Money Bills


1178. Mediation Committee


1179. Assent to Bills


1280. Application by members of National Assembly to Constitutional Court


1281. Publication of Acts


1282. Safekeeping of Acts of Parliament


1283. The President


1285. Executive authority of the Republic


1396. Conduct of Cabinet members and Deputy Ministers


13104. Legislative authority of provinces


14142. Adoption of provincial constitutions


14143. Contents of provincial constitutions


14144. Certification of provincial constitutions


14145. Signing, publication and safekeeping of provincial constitutions


15146. Conflicts between national and provincial legislation


16147. Other conflicts


16148. Conflicts that cannot be resolved


16149. Status of legislation that does not prevail


16165. Judicial authority


16167. Constitutional Court


17168. Supreme Court of Appeal


17169.High Courts


18172. Powers of courts in constitutional matters


18173. Inherent power




1. Republic of South Africa 

The Republic of South Africa is one, sovereign, democratic state founded on the following values: 

a. Human dignity, the achievement of equality and the advancement of human rights and freedoms. 

b. Non-racialism and non-sexism. 

c. Supremacy of the constitution and the rule of law. 

d. Universal adult suffrage, a national common voters roll, regular elections and a multi-party system of democratic government, to ensure accountability, responsiveness and openness. 

2. Supremacy of Constitution 

This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.

40. Government of the Republic 

 (1) In the Republic, government is constituted as national, provincial and local spheres of government which are distinctive, interdependent and interrelated. 

(2) All spheres of government must observe and adhere to the principles in this Chapter and must conduct their activities within the parameters that the Chapter provides. 

41. Principles of co-operative government and intergovernmental relations 

 (1) All spheres of government and all organs of state within each sphere must ​ 

a. preserve the peace, national unity and the indivisibility of the Republic; 

b. secure the well-being of the people of the Republic; 

c. provide effective, transparent, accountable and coherent government for the Republic as a whole; 

d. be loyal to the Constitution, the Republic and its people; 

e. respect the constitutional status, institutions, powers and functions of government in the other spheres; 

f. not assume any power or function except those conferred on them in terms of the Constitution; 

g. exercise their powers and perform their functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere; and 

h. co-operate with one another in mutual trust and good faith by ​ 

i. fostering friendly relations; 

ii. assisting and supporting one another; 

iii. informing one another of, and consulting one another on, matters of common interest; 

iv. co-ordinating their actions and legislation with one another; 

v. adhering to agreed procedures; and 

vi. avoiding legal proceedings against one another. 

(2) An Act of Parliament must ​ 

a. establish or provide for structures and institutions to promote and facilitate intergovernmental relations; and 

b. provide for appropriate mechanisms and procedures to facilitate settlement of intergovernmental disputes. 

(3) An organ of state involved in an intergovernmental dispute must make every reasonable effort to settle the dispute by means of mechanisms and procedures provided for that purpose, and must exhaust all other remedies before it approaches a court to resolve the dispute. 

(4) If a court is not satisfied that the requirements of subsection (3) have been met, it may refer a dispute back to the organs of state involved. 

42. Composition of Parliament 

 (1) Parliament consists of ​ 

a. the National Assembly; and 

b. the National Council of Provinces. 

(2) The National Assembly and the National Council of Provinces participate in the legislative process in the manner set out in the Constitution. 

(3) The National Assembly is elected to represent the people and to ensure government by the people under the Constitution. It does this by choosing the President, by providing a national forum for public consideration of issues, by passing legislation and by scrutinizing and overseeing executive action. 

(4) The National Council of Provinces represents the provinces to ensure that provincial interests are taken into account in the national sphere of government. It does this mainly by participating in the national legislative process and by providing a national forum for public consideration of issues affecting the provinces. 

(5) The President may summon Parliament to an extraordinary sitting at any time to conduct special business. 

(6) The seat of Parliament is Cape Town, but an Act of Parliament enacted in accordance with section 76(1) and (5) may determine that the seat of Parliament is elsewhere. 

43. Legislative authority of the Republic 

In the Republic, the legislative authority ​ 

a. of the national sphere of government is vested in Parliament, as set out in section 44; 

b. of the provincial sphere of government is vested in the provincial legislatures, as set out in section 104; and 

c. of the local sphere of government is vested in the Municipal Councils, as set out in section 156. 

44. National legislative authority 
(2) Parliament may intervene, by passing legislation in accordance with section 76(1), with regard to a matter falling within a functional area listed in Schedule 5, when it is necessary ​ 

a. to maintain national security; 

b. to maintain economic unity; 

c. to maintain essential national standards; 

d. to establish minimum standards required for the rendering of services; or 

e. to prevent unreasonable action taken by a province which is prejudicial to the interests of another province or to the country as a whole. 

(3) Legislation with regard to a matter that is reasonably necessary for, or incidental to, the effective exercise of a power concerning any matter listed in Schedule 4 is, for all purposes, legislation with regard to a matter listed in Schedule 4. 

The National Assembly

46. Composition and election 

 (1) The National Assembly consists of no fewer than 350 and no more than 400 women and men elected as members in terms of an electoral system that ​ 

a. is prescribed by national legislation; 

b. is based on the national common voters roll; 

c. provides for a minimum voting age of 18 years; and 

d. results, in general, in proportional representation. 

(2) An Act of Parliament must provide a formula for determining the number of members of the National Assembly. 

55 Powers of National Assembly 

. (1) In exercising its legislative power, the National Assembly may ​ 

a. consider, pass, amend or reject any legislation before the Assembly; and 

b. initiate or prepare legislation, except money Bills. 

(2) The National Assembly must provide for mechanisms ​ 

a. to ensure that all executive organs of state in the national sphere of government are accountable to it; and 

b. to maintain oversight of ​ 

i. the exercise of national executive authority, including the implementation of legislation; and 

ii. any organ of state. 

57.Internal arrangements, proceedings and procedures of National Assembly 

(1) The National Assembly may ​ 

a. determine and control its internal arrangements, proceedings and procedures; and 

b. make rules and orders concerning its business, with due regard to representative and participatory democracy, accountability, transparency and public involvement. 

(2) The rules and orders of the National Assembly must provide for ​ 

a. the establishment, composition, powers, functions, procedures and duration of its committees; 

b. the participation in the proceedings of the Assembly and its committees of minority parties represented in the Assembly, in a manner consistent with democracy; 

c. financial and administrative assistance to each party represented in the Assembly in proportion to its representation, to enable the party and its leader to perform their functions in the Assembly effectively; and 

d. the recognition of the leader of the largest opposition party in the Assembly as the Leader of the Opposition. 

58. Privilege 

 (1) Cabinet members and members of the National Assembly ​ 

a. have freedom of speech in the Assembly and in its committees, subject to its rules and orders; and 

b. are not liable to civil or criminal proceedings, arrest, imprisonment or damages for ​ 

i. anything that they have said in, produced before or submitted to the Assembly or any of its committees; or 

ii. anything revealed as a result of anything that they have said in, produced before or submitted to the Assembly or any of its committees. 

(2) Other privileges and immunities of the National Assembly, Cabinet members and members of the Assembly may be prescribed by national legislation. 

(3) Salaries, allowances and benefits payable to members of the National Assembly are a direct charge against the National Revenue Fund. 

National Council of Provinces 

60. Composition of National Council of Provinces 

 (1) The National Council of Provinces is composed of a single delegation from each province consisting of ten delegates. 

(2) The ten delegates are ​ 

a. four special delegates consisting of- 

i. the Premier of the province or, if the Premier is not available, any member of the provincial legislature designated by the Premier either generally or for any specific business before the National Council of Provinces; and 

ii. three other special delegates; and 

b. six permanent delegates appointed in terms of section 61(2). 

(3) The Premier of a province, or if the Premier is not available, a member of the province's delegation designated by the Premier, heads the delegation. 

61. Allocation of delegates 

 (1) Parties represented in a provincial legislature are entitled to delegates in the province's delegation in accordance with the formula set out in Part B of Schedule 3. 

(2) Within 30 days after the result of an election of a provincial legislature is declared, the legislature must ​ 

a. determine, in accordance with national legislation, how many of each party's delegates are to be permanent delegates and how many are to be special delegates; and 

b. appoint the permanent delegates in accordance with the nominations of the parties. 

(3) The national legislation envisaged in subsection (2)(a) must ensure the participation of minority parties in both the permanent and special delegates' components of the delegation in a manner consistent with democracy. 

(4) The legislature, with the concurrence of the Premier and the leaders of the parties entitled to special delegates in the province's delegation, must designate special delegates, as required from time to time, from among the members of the legislature. 

68. Powers of National Council 

In exercising its legislative power, the National Council of Provinces may ​ 

a. consider, pass, amend, propose amendments to or reject any legislation before the Council, in accordance with this Chapter; and 

b. initiate or prepare legislation falling within a functional area listed in Schedule 4 or other legislation referred to in section 76(3), but may not initiate or prepare money Bills. 

70. Internal arrangements, proceedings and procedures of National Council 

 (1) The National Council of Provinces may ​ 

a. determine and control its internal arrangements, proceedings and procedures; and 

b. make rules and orders concerning its business, with due regard to representative and participatory democracy, accountability, transparency and public involvement. 

(2) The rules and orders of the National Council of Provinces must provide for ​ 

a. the establishment, composition, powers, functions, procedures and duration of its committees; 

b. the participation of all the provinces in its proceedings in a manner consistent with democracy; and 

c. the participation in the proceedings of the Council and its committees of minority parties represented in the Council, in a manner consistent with democracy, whenever a matter is to be decided in accordance with section 75. 

71. Privilege 

 (1) Delegates to the National Council of Provinces and the persons referred to in sections 66 and 67 ​ 

a. have freedom of speech in the Council and in its committees, subject to its rules and orders; and 

b. are not liable to civil or criminal proceedings, arrest, imprisonment or damages for ​ 

i. anything that they have said in, produced before or submitted to the Council or any of its committees; or 

ii. anything revealed as a result of anything that they have said in, produced before or submitted to the Council or any of its committees. 

(2) Other privileges and immunities of the National Council of Provinces, delegates to the Council and persons referred to in sections 66 and 67 may be prescribed by national legislation. 

(3) Salaries, allowances and benefits payable to permanent members of the National Council of Provinces are a direct charge against the National Revenue Fund.
National Legislative Process 

73. All Bills 

 (1) Any Bill may be introduced in the National Assembly. 

(2) Only a Cabinet member or a Deputy Minister, or a member or committee of the National Assembly, may introduce a Bill in the Assembly; but only the Cabinet member responsible for national financial matters may introduce a money Bill in the Assembly. 

(3) A Bill referred to in section 76(3), except a money Bill, may be introduced in the National Council of Provinces. 

(4) Only a member or committee of the National Council of Provinces may introduce a Bill in the Council. 

(5) A Bill passed by the National Assembly must be referred to the National Council of Provinces if it must be considered by the Council. A Bill passed by the Council must be referred to the Assembly. 

74. Bills amending the Constitution 

 (1) Section 1 and this subsection may be amended by a Bill passed 

by ​ 

a. the National Assembly, with a supporting vote of at least 75 per cent of its members; and 
b. the National Council of Provinces, with a supporting vote of at least six provinces. 

(2) Chapter 2 may be amended by a Bill passed by ​ 

a. the National Assembly, with a supporting vote of at least two thirds of its members; and 
b. the National Council of Provinces, with a supporting vote of at least six provinces. 

(3) Any other provision of the Constitution may be amended by a Bill passed ​ 

a. by the National Assembly, with a supporting vote of at least two thirds of its members; and 
b. also by the National Council of Provinces, with a supporting vote of at least six provinces, if the amendment ​ 

i. relates to a matter that affects the Council; 

ii. alters provincial boundaries, powers, functions or institutions; or 

iii. amends a provision that deals specifically with a provincial matter. 

(4) A Bill amending the Constitution may not include provisions other than constitutional amendments and matters connected with the amendments. 

(5) At least 30 days before a Bill amending the Constitution is introduced in terms of section 73(2), the person or committee intending to introduce the Bill must ​ 

a. publish in the national Government Gazette, and in accordance with the rules and orders of the National Assembly, particulars of the proposed amendment for public comment; 

b. submit, in accordance with the rules and orders of the Assembly, those particulars to the provincial legislatures for their views; and 

c. submit, in accordance with the rules and orders of the National Council of Provinces, those particulars to the Council for a public debate, if the proposed amendment is not an amendment that is required to be passed by the Council. 

(6) When a Bill amending the Constitution is introduced, the person or committee introducing the Bill must submit any written comments received from the public and the provincial legislatures ​ 

a. to the Speaker for tabling in the National Assembly; and 

b. in respect of amendments referred to in subsection (1), (2) or (3)(b), to the Chairperson of the National Council of Provinces for tabling in the Council. 

(7) A Bill amending the Constitution may not be put to the vote in the National Assembly within 30 days of ​ 

a. its introduction, if the Assembly is sitting when the Bill is introduced; or 

b. its tabling in the Assembly, if the Assembly is in recess when the Bill is introduced. 

(8) If a Bill referred to in subsection (3)(b), or any part of the Bill, concerns only a specific province or provinces, the National Council of Provinces may not pass the Bill or the relevant part unless it has been approved by the legislature or legislatures of the province or provinces concerned. 

(9) A Bill amending the Constitution that has been passed by the National Assembly and, where applicable, by the National Council of Provinces, must be referred to the President for assent. 

75. Ordinary Bills not affecting provinces 

 (1) When the National Assembly passes a Bill other than a Bill to which the procedure set out in section 74 or 76 applies, the Bill must be referred to the National Council of Provinces and dealt with in accordance with the following procedure: 

a. The Council must ​ 

i. pass the Bill; 

ii. pass the Bill subject to amendments proposed by it; or 

iii. reject the Bill. 

b. If the Council passes the Bill without proposing amendments, the Bill must be submitted to the President for assent. 

c. If the Council rejects the Bill or passes it subject to amendments, the Assembly must reconsider the Bill, taking into account any amendment proposed by the Council, and may ​ 

i. pass the Bill again, either with or without amendments; or 

ii. decide not to proceed with the Bill. 

d. A Bill passed by the Assembly in terms of paragraph (c) must be submitted to the President for assent. 

(2) When the National Council of Provinces votes on a question in terms of this section, section 65 does not apply; instead ​ 

a. each delegate in a provincial delegation has one vote; 

b. at least one third of the delegates must be present before a vote may be taken on the question; and 

c. the question is decided by a majority of the votes cast, but if there is an equal number of votes on each side of the question, the delegate presiding must cast a deciding vote. 

76. Ordinary Bills affecting provinces 

 (1) When the National Assembly passes a Bill referred to in subsection (3), (4) or (5), the Bill must be referred to the National Council of Provinces and dealt with in accordance with the following procedure: 

a. The Council must ​ 

i. pass the Bill; 

ii. pass an amended Bill; or 

iii. reject the Bill. 

b. If the Council passes the Bill without amendment, the Bill must be submitted to the President for assent. 

c. If the Council passes an amended Bill, the amended Bill must be referred to the Assembly, and if the Assembly passes the amended Bill, it must be submitted to the President for assent. 

d. If the Council rejects the Bill, or if the Assembly refuses to pass an amended Bill referred to it in terms of paragraph (c), the Bill and, where applicable, also the amended Bill, must be referred to the Mediation Committee, which may agree on ​ 

i. the Bill as passed by the Assembly; 

ii. the amended Bill as passed by the Council; or 

iii. another version of the Bill. 

e. If the Mediation Committee is unable to agree within 30 days of the Bill's referral to it, the Bill lapses unless the Assembly again passes the Bill, but with a supporting vote of at least two thirds of its members. 

f. If the Mediation Committee agrees on the Bill as passed by the Assembly, the Bill must be referred to the Council, and if the Council passes the Bill, the Bill must be submitted to the President for assent. 

g. If the Mediation Committee agrees on the amended Bill as passed by the Council, the Bill must be referred to the Assembly, and if it is passed by the Assembly, it must be submitted to the President for assent. 

h. If the Mediation Committee agrees on another version of the Bill, that version of the Bill must be referred to both the Assembly and the Council, and if it is passed by the Assembly and the Council, it must be submitted to the President for assent. 

i. If a Bill referred to the Council in terms of paragraph (f) or (h) is not passed by the Council, the Bill lapses unless the Assembly passes the Bill with a supporting vote of at least two thirds of its members. 

j. If a Bill referred to the Assembly in terms of paragraph (g) or (h) is not passed by the Assembly, that Bill lapses, but the Bill as originally passed by the Assembly may again be passed by the Assembly, but with a supporting vote of at least two thirds of its members. 

k. A Bill passed by the Assembly in terms of paragraph (e), (i) or (j) must be submitted to the President for assent. 

(2) When the National Council of Provinces passes a Bill referred to in subsection (3), the Bill must be referred to the National Assembly and dealt with in accordance with the following procedure: 

a. The Assembly must ​ 

i. pass the Bill; 

ii. pass an amended Bill; or 

iii. reject the Bill. 

b. A Bill passed by the Assembly in terms of paragraph (a)(i) must be submitted to the President for assent. 

c. If the Assembly passes an amended Bill, the amended Bill must be referred to the Council, and if the Council passes the amended Bill, it must be submitted to the President for assent. 

d. If the Assembly rejects the Bill, or if the Council refuses to pass an amended Bill referred to it in terms of paragraph (c), the Bill and, where applicable, also the amended Bill must be referred to the Mediation Committee, which may agree on ​ 

i. the Bill as passed by the Council; 

ii. the amended Bill as passed by the Assembly; or 

iii. another version of the Bill. 

e. If the Mediation Committee is unable to agree within 30 days of the Bill's referral to it, the Bill lapses. 

f. If the Mediation Committee agrees on the Bill as passed by the Council, the Bill must be referred to the Assembly, and if the Assembly passes the Bill, the Bill must be submitted to the President for assent. 

g. If the Mediation Committee agrees on the amended Bill as passed by the Assembly, the Bill must be referred to the Council, and if it is passed by the Council, it must be submitted to the President for assent. 

h. If the Mediation Committee agrees on another version of the Bill, that version of the Bill must be referred to both the Council and the Assembly, and if it is passed by the Council and the Assembly, it must be submitted to the President for assent. 

i. If a Bill referred to the Assembly in terms of paragraph (f) or (h) is not passed by the Assembly, the Bill lapses. 

(3) A Bill must be dealt with in accordance with the procedure established by either subsection (1) or subsection (2) if it falls within a functional area listed in Schedule 4 or provides for legislation envisaged in any of the following sections: 

a. Section 65(2); 

b. section 163; 

c. section 182; 

d. section 195(3) and (4); 

e. section 196; and 

f. section 197. 

(4) A Bill must be dealt with in accordance with the procedure established by subsection (1) if it provides for legislation ​ 

a. envisaged in section 44(2) or 220(3); or 

b. envisaged in Chapter 13, and which affects the financial interests of the provincial sphere of government. 

(5) A Bill envisaged in section 42(6) must be dealt with in accordance with the procedure established by subsection (1), except that ​ 

a. when the National Assembly votes on the Bill, the provisions of section 53(1) do not apply; instead, the Bill may be passed only if a majority of the members of the Assembly vote in favour of it; and 

b. if the Bill is referred to the Mediation Committee, the following rules apply: 

i. If the National Assembly considers a Bill envisaged in subsection (1) (g) or (h), that Bill may be passed only if a majority of the members of the Assembly vote in favour of it. 

ii. If the National Assembly considers or reconsiders a Bill envisaged in subsection (1)(e), (i) or (j), that Bill may be passed only if at least two thirds of the members of the Assembly vote in favour of it. 

(6) This section does not apply to money Bills. 

77.Money Bills 

(1) A Bill that appropriates money or imposes taxes, levies or duties is a money Bill. A money Bill may not deal with any other matter except a subordinate matter incidental to the appropriation of money or the imposition of taxes, levies or duties. 

(2) All money Bills must be considered in accordance with the procedure established by section 75. An Act of Parliament must provide for a procedure to amend money Bills before Parliament. 

78. Mediation Committee 

 (1) The Mediation Committee consists of ​ 

a. nine members of the National Assembly elected by the Assembly in accordance with a procedure that is prescribed by the rules and orders of the Assembly and results in the representation of parties in substantially the same proportion that the parties are represented in the Assembly; and 

b. one delegate from each provincial delegation in the National Council of Provinces, designated by the delegation. 

(2) The Mediation Committee has agreed on a version of a Bill, or decided a question, when that version, or one side of the question, is supported by ​ 

a. at least five of the representatives of the National Assembly; and 

b. at least five of the representatives of the National Council of Provinces. 

79. Assent to Bills 

1) The President must either assent to and sign a Bill passed in terms of this Chapter or, if the President has reservations about the constitutionality of the Bill, refer it back to the National Assembly for reconsideration. 

(2) The joint rules and orders must provide for the procedure for the reconsideration of a Bill by the National Assembly and the participation of the National Council of Provinces in the process. 

(3) The National Council of Provinces must participate in the reconsideration of a Bill that the President has referred back to the National Assembly if ​ 

a. the President's reservations about the constitutionality of the Bill relate to a procedural matter that involves the Council; or 

b. section 74(1), (2) or (3)(b) or 76 was applicable in the passing of the Bill. 

(4) If, after reconsideration, a Bill fully accommodates the President's reservations, the President must assent to and sign the Bill; if not, the President must either ​ 

a. assent to and sign the Bill; or 

b. refer it to the Constitutional Court for a decision on its constitutionality. 

(5) If the Constitutional Court decides that the Bill is constitutional, the President must assent to and sign it. 

80. Application by members of National Assembly to Constitutional Court 

 (1) Members of the National Assembly may apply to the Constitutional Court for an order declaring that all or part of an Act of Parliament is unconstitutional. 

(2) An application ​ 

a. must be supported by at least one third of the members of the National Assembly; and 

b. must be made within 30 days of the date on which the President assented to and signed the Act. 

(3) The Constitutional Court may order that all or part of an Act that is the subject of an application in terms of subsection (1) has no force until the Court has decided the application if ​ 

a. the interests of justice require this; and 

b. the application has a reasonable prospect of success. 

(4) If an application is unsuccessful, and did not have a reasonable prospect of success, the Constitutional Court may order the applicants to pay costs. 

81. Publication of Acts 

A Bill assented to and signed by the President becomes an Act of Parliament, must be published promptly, and takes effect when published or on a date determined in terms of the Act. 

82. Safekeeping of Acts of Parliament 

The signed copy of an Act of Parliament is conclusive evidence of the provisions of that Act and, after publication, must be entrusted to the Constitutional Court for safekeeping.

83. The President 

The President ​ 

a. is the Head of State and head of the national executive; 

b. must uphold, defend and respect the Constitution as the supreme law of the Republic; and 

c. promotes the unity of the nation and that which will advance the Republic. 

85. Executive authority of the Republic 

 (1) The executive authority of the Republic is vested in the President. 

(2) The President exercises the executive authority, together with the other members of the Cabinet, by ​ 

a. implementing national legislation except where the Constitution or an Act of Parliament provides otherwise; 

b. developing and implementing national policy; 

c. co-ordinating the functions of state departments and administrations; 

d. preparing and initiating legislation; and 

e. performing any other executive function provided for in the Constitution or in national legislation. 

96. Conduct of Cabinet members and Deputy Ministers 

 (1) Members of the Cabinet and Deputy Ministers must act in accordance with a code of ethics prescribed by national legislation. 

(2) Members of the Cabinet and Deputy Ministers may not ​ 

a. undertake any other paid work; 

b. act in any way that is inconsistent with their office, or expose themselves to any situation involving the risk of a conflict between their official responsibilities and private interests; or 

c. use their position or any information entrusted to them, to enrich themselves or improperly benefit any other person. 

Provincial Legislatures
104. Legislative authority of provinces 

 (1) The legislative authority of a province is vested in its provincial legislature, and confers on the provincial legislature the power ​ 

a. to pass a constitution for its province or to amend any constitution passed by it in terms of sections 142 and 143; 

b. to pass legislation for its province with regard to ​ 

i. any matter within a functional area listed in Schedule 4; 

ii. any matter within a functional area listed in Schedule 5; 

iii. any matter outside those functional areas, and that is expressly assigned to the province by national legislation; and 

iv. any matter for which a provision of the Constitution envisages the enactment of provincial legislation; and 

c. to assign any of its legislative powers to a Municipal Council in that province. 

(2) The legislature of a province, by a resolution adopted with a supporting vote of at least two thirds of its members, may request Parliament to change the name of that province. 

(3) A provincial legislature is bound only by the Constitution and, if it has passed a constitution for its province, also by that constitution, and must act in accordance with, and within the limits of, the Constitution and that provincial constitution. 

(4) Provincial legislation with regard to a matter that is reasonably necessary for, or incidental to, the effective exercise of a power concerning any matter listed in Schedule 4, is for all purposes legislation with regard to a matter listed in Schedule 4. 

(5) A provincial legislature may recommend to the National Assembly legislation concerning any matter outside the authority of that legislature, or in respect of which an Act of Parliament prevails over a provincial law. 

Provincial Constitutions

142. Adoption of provincial constitutions 

A provincial legislature may pass a constitution for the province or, where applicable, amend its constitution, if at least two thirds of its members vote in favour of the Bill. 

143. Contents of provincial constitutions  

 (1) A provincial constitution, or constitutional amendment, must not be inconsistent with this Constitution, but may provide for ​ 

a. provincial legislative or executive structures and procedures that differ from those provided for in this Chapter; or 

b. the institution, role, authority and status of a traditional monarch, where applicable. 

(2) Provisions included in a provincial constitution or constitutional amendment in terms of paragraphs (a) or (b) of subsection (1) ​ 

a. must comply with the values in section 1 and with Chapter 3 ; and 

b. may not confer on the province any power or function that falls ​ 

i. outside the area of provincial competence in terms of Schedules 4 and 5; or 

ii. outside the powers and functions conferred on the province by other sections of the Constitution. 

144. Certification of provincial constitutions

 (1) If a provincial legislature has passed or amended a constitution, the Speaker of the legislature must submit the text of the constitution or constitutional amendment to the Constitutional Court for certification. 

(2) No text of a provincial constitution or constitutional amendment becomes law until the Constitutional Court has certified ​ 

a. that the text has been passed in accordance with section 142; and 

b. that the whole text complies with section 143. 

145. Signing, publication and safekeeping of provincial constitutions 

 (1) The Premier of a province must assent to and sign the text of a provincial constitution or constitutional amendment that has been certified by the Constitutional Court. 

(2) The text assented to and signed by the Premier must be published in the national Government Gazette and takes effect on publication or on a later date determined in terms of that constitution or amendment. 

(3) The signed text of a provincial constitution or constitutional amendment is conclusive evidence of its provisions and, after publication, must be entrusted to the Constitutional Court for safekeeping. 

Conflicting Laws

146. Conflicts between national and provincial legislation

 (1) This section applies to a conflict between national legislation and provincial legislation falling within a functional area listed in Schedule 4. 

(2) National legislation that applies uniformly with regard to the country as a whole prevails over provincial legislation if any of the following conditions is met: 

a. The national legislation deals with a matter that cannot be regulated effectively by legislation enacted by the respective provinces individually. 

b. The national legislation deals with a matter that, to be dealt with effectively, requires uniformity across the nation, and the national legislation provides that uniformity by establishing ​ 

i. norms and standards; 

ii. frameworks; or 

iii. national policies. 

c. The national legislation is necessary for ​ 

i. the maintenance of national security; 

ii. the maintenance of economic unity; 

iii. the protection of the common market in respect of the mobility of goods, services, capital and labour; 

iv. the promotion of economic activities across provincial boundaries; 

v. the promotion of equal opportunity or equal access to government services; or 

vi. the protection of the environment. 

(3) National legislation prevails over provincial legislation if the national legislation is aimed at preventing unreasonable action by a province that ​ 

a. is prejudicial to the economic, health or security interests of another province or the country as a whole; or 

b. impedes the implementation of national economic policy. 

(4) When there is a dispute concerning whether national legislation is necessary for a purpose set out in subsection (2)(c) and that dispute comes before a court for resolution, the court must have due regard to the approval or the rejection of the legislation by the National Council of Provinces. 

(5) Provincial legislation prevails over national legislation if subsection (2) or (3) does not apply. 

(6) A law made in terms of an Act of Parliament or a provincial Act can prevail only if that law has been approved by the National Council of Provinces. 

(7) If the National Council of Provinces does not reach a decision within 30 days of its first sitting after a law was referred to it, that law must be considered for all purposes to have been approved by the Council. 

(8) If the National Council of Provinces does not approve a law referred to in subsection (6), it must, within 30 days of its decision, forward reasons for not approving the law to the authority that referred the law to it. 

147. Other conflicts  

 (1) If there is a conflict between national legislation and a provision of a provincial constitution with regard to ​ 

a. a matter concerning which this Constitution specifically requires or envisages the enactment of national legislation, the national legislation prevails over the affected provision of the provincial constitution; 

b. national legislative intervention in terms of section 44(2), the national legislation prevails over the provision of the provincial constitution; or 

c. a matter within a functional area listed in Schedule 4, section 146 applies as if the affected provision of the provincial constitution were provincial legislation referred to in that section. 

(2) National legislation referred to in section 44(2) prevails over provincial legislation in respect of matters within the functional areas listed in Schedule 5. 

148. Conflicts that cannot be resolved  

If a dispute concerning a conflict cannot be resolved by a court, the national legislation prevails over the provincial legislation or provincial constitution. 

149. Status of legislation that does not prevail  

A decision by a court that legislation prevails over other legislation does not invalidate that other legislation, but that other legislation becomes inoperative for as long as the conflict remains. 

165. Judicial authority 

 (1) The judicial authority of the Republic is vested in the courts. 

(2) The courts are independent and subject only to the Constitution and the law, which they must apply impartially and without fear, favour or prejudice. 

(3) No person or organ of state may interfere with the functioning of the courts. 

(4) Organs of state, through legislative and other measures, must assist and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts. 

(5) An order or decision issued by a court binds all persons to whom and organs of state to which it applies.  

167. Constitutional Court 

 (1) The Constitutional Court consists of a President, a Deputy President and nine other judges. 

(2) A matter before the Constitutional Court must be heard by at least eight judges. 

(3) The Constitutional Court ​ 

a. is the highest court in all constitutional matters; 

b. may decide only constitutional matters, and issues connected with decisions on constitutional matters; and 

c. makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter. 

(4) Only the Constitutional Court may ​ 

a. decide disputes between organs of state in the national or provincial sphere concerning the constitutional status, powers or functions of any of those organs of state; 

b. decide on the constitutionality of any parliamentary or provincial Bill, but may do so only in the circumstances anticipated in section 79 or 121; 

c. decide applications envisaged in section 80 or 122; 

d. decide on the constitutionality of any amendment to the Constitution; 

e. decide that Parliament or the President has failed to fulfil a constitutional obligation; or 

f. certify a provincial constitution in terms of section 144. 

(5) The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or conduct of the President is constitutional, and must confirm any order of invalidity made by the Supreme Court of Appeal, a High Court, or a court of similar status, before that order has any force. 

(6) National legislation or the rules of the Constitutional Court must allow a person, when it is in the interests of justice and with leave of the Constitutional Court ​ 

a. to bring a matter directly to the Constitutional Court; or 

b. to appeal directly to the Constitutional Court from any other court. 

(7) A constitutional matter includes any issue involving the interpretation, protection or enforcement of the Constitution. 

168. Supreme Court of Appeal 

 (1) The Supreme Court of Appeal consists of a Chief Justice, a Deputy Chief Justice and the number of judges of appeal determined by an Act of Parliament. 

(2) A matter before the Supreme Court of Appeal must be decided by the number of judges determined by an Act of Parliament. 

(3) The Supreme Court of Appeal may decide appeals in any matter. It is the highest court of appeal except in constitutional matters, and may decide only ​ 

a. appeals; 

b. issues connected with appeals; and 

c. any other matter that may be referred to it in circumstances defined by an Act of Parliament. 

169.High Courts 

A High Court may decide ​ 

a. any constitutional matter except a matter that ​ 

i. only the Constitutional Court may decide; or 

ii. is assigned by an Act of Parliament to another court of a status similar to a High Court; and 

b. any other matter not assigned to another court by an Act of Parliament. 

172. Powers of courts in constitutional matters 

 (1) When deciding a constitutional matter within its power, a court ​ 

a. must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and 

b. may make any order that is just and equitable, including ​ 

i. an order limiting the retrospective effect of the declaration of invalidity; and 

ii. an order suspending the declaration of invalidity for any period and on any conditions, to allow the competent authority to correct the defect. 

(2) 

a. The Supreme Court of Appeal, a High Court or a court of similar status may make an order concerning the constitutional validity of an Act of Parliament, a provincial Act or any conduct of the President, but an order of constitutional invalidity has no force unless it is confirmed by the Constitutional Court. 

b. A court which makes an order of constitutional invalidity may grant a temporary interdict or other temporary relief to a party, or may adjourn the proceedings, pending a decision of the Constitutional Court on the validity of that Act or conduct. 

c. National legislation must provide for the referral of an order of constitutional invalidity to the Constitutional Court. 

d. Any person or organ of state with a sufficient interest may appeal, or apply, directly to the Constitutional Court to confirm or vary an order of constitutional invalidity by a court in terms of this subsection. 

173. Inherent power 

The Constitutional Court, Supreme Court of Appeal and High Courts have the inherent power to protect and regulate their own process, and to develop the common law, taking into account the interests of justice. 
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