CONSTITUTIONAL LAW

UNIT 1 - Sources of Constitutional Law

1. Constitution

2. Legislation

3. Case law

4. International Law

5. Common Law

6. Other Sources

OUTOCOMES:

· explain sources of law

· classify & examine sources of Constit law

· apply sources to a concrete situation

· know where to search for various sources of Constit Law

1.1 Sources of Law – meaning

Refers to places you can find legal rules, principles and values that govern a particular branch of law. (in this case Constit Law)

1.2 Sources of Constitutional law

1.2.1 The constitution

May refer to:-

· Entire body of rules which govern exercise of state authority in particular state & relationships between citizens - & organs of state

·  Written documents which contains some or most constitutional rules
1996 Constsit – example of written doc – contains most constit rules regulating relationship btwn state organs inter se & state organs & individuals. As evidenced by Sec 2 of Const Law – implications of this section are:-

· Sets standard ito which bearers of state authority – required to exercise state authority

· Prescribes limits that are imposed to exercise state authority – Sec 2 = any law or conduct which is inconsistent with Constitution – declared invalid

· In some instances – also prescribes consequences / penalties that may arise when state authority is exercised improperly

1.2.2 Legislation / Statute

Binds sources of law – “binding source of law” – authoritative source of law

Passes original / subordinate legislation 

Du Plessis & Corder 1994 :

Because its provisions cannot be repealed or amended it [a

constitution] must be capable of growth and development over a

period of time in order to meet new technological social political, and

economic realities often unimagined by its framers.
Some important national laws:-

· South African Citizenship Act 88 of 1995

· Electoral Act 73 of 1998

· Local Government: Municipal Structures Act 117 of 1998
1.2.3 Common Law

Unwritten Law of SA.

Since 1996 Constitution – not an important part of constitutional law.

However – English common law – important part of development of SA constitutional law (even if it was under Westminster system of gov.)

1993 & 1996 Constitution – made break with Westminster system = Substituted constitutional supremacy with parliamentary sovereignty.

Sec 39(2) – courts are required to develop common law & bring in line with constitutional precepts.

1.2.4 Case Law (stare decisis)

Illustrates practical application of constitutional principles, rules & values 

How particular case contributes or alters to development of the law. 

In past – very limited source of SA constitutional law – but position changes drastically

Increase caused by: Entrenched Constitution (sets out institution that bear state authority at highest levels & contains justiciable bill of rights – constantly leads to numerous constitutional judgments.

1.2.5 International law

Has wealth of conventions and practices designed to protect & promote human rights
Sec 39(1) – Compulsory for court to consider international law in determination of constitutional issues 

Is indispensable to development of SA constitutional jurisprudence (in analysis of Bill of Rights)

1.2.6 Other sources of constitutional law

Help interpret constitutional norms & give guidance on how to apply them in concrete settings.

Merely persuasive in nature – anyone who refers to them , not obliged to follow their interpretation.

But often influence legislative and judicial decision making & are therefore important.

Examples:-

· Academic writing – courts refer to books & writings

· Policy documents – Government policies expressed in green, white papers & other documents issued by organs of state which help to shape the legislative agenda

· Reports by “State institutions supporting constitutional democracy” – Intsitutions report on conduct of ministers & other public officials & make recommendations

· Foreign law -  Sec 39(1)(c) – courts may consider the use of Foreign law – where there is insufficient guidance from SA sources.

1.3 Where to find these sources

Legislation

· Government gazettes

· Butterworth’s publishers (loose leaf legislation book & annual collection of statutes)
· www.polity.org.za/legislation OR www.acts.co.za
Case Law

· SA law reports published monthly by Juta
· Butterworth’s Constitutional Law Reports (BCLR)
· Decisions in Constitutional Court & Supreme Court of appeal – found on website of Univ of Witwatersrand – www.law.wits.ac.za
Textbooks
· Chaskalson et al Constitutional law of South Africa Juta (1996)

· Rautenbach, I & Malherbe, CFJ Constitutional law 3ed Butterworths 2003
· Devenish A commentary on the South African Constitution Butterworths 1998
Articles published in journals

· South African Public Law (SAPR/PL), which is published by the VerLoren van Themaat Centre, Unisa

· South African Journal on Human Rights (SAJHR), which is published by Juta

Policy documents & reports on the governments website

· www.polity.org.za
Unit 2: Birth of the Constitution of the RSA, 1996

Not compulsory / for examination– read through it to understand
Unit 3: Concepts of Constitutional Law

Know Sections:-

· 1 (a) – (d)

· 2 

· 7 (1) – (3)

· 8 (1)

· 74 (1) – (9)

· 172 (1)(a)

Definition of Constitutional Law

The Aggregate (sum total) of binding rules relating to the distribution & exercise of state authority.

Rules of Const Law define the relationship between organs of state & inter se & between organs of state & individuals.

3.1 Where does constitutional law fit into the legal system?

Said to be part of Public Law.

Public Law: Branch of law that regulates the exercise of state authority in relationships of inequality – the individual is always subordinate to the government organ, which is vested with state authority.

Eg. Where an accused stands trial for a criminal offence.
Private Law: governs relationships between people that are on an equal footing.

Eg. Where two individuals enter into a contract or marriage relationship.
The state sometimes acts in a non-authoritive capacity, same way as a private person / company. Eg. When the state purchases supplies / hires a lawyer.

However, the dividing line between public & private law has become blurred in recent times. There are a number of reasons why:-

· The modern state has become extremely involved in “private law” relationships.

· The Constitution itself states that “private” relationships are often unequal.

· Over the past few years, public functions have increasingly been privatised.

(Read & Do activity on page 24)

End result of developments is that public - & private law are closely connected & often apply to the same case.

Constitutional law applies in the adoption of all legislation.

 (Read & Do activity on page 25)

Constitutional - & Administrative law are concerned with the way a state is governed & with distribution & exercise of government power. 

They are closely related & cannot really be distinguished from each other – but are for convenience:-

· Const Law:- (in the narrow sense) deals with interaction between organs of state at the highst level (relates mainly to structures & formulation of initial policy)

· Admin Law:- Concerned with only a branch of the body politic nl administration. It regulates the organisation, powers & actions of state admin. (the day-to-day business of government.

(They have different areas of focus)
3.2 Classifications of Constitutions

Often classified as flexible / inflexible, supreme / not supreme, written / unwritten, indigenous / borrowed.
3.2.1 Flexible & Inflexible Constitution

Flexible:-

* Enjoys the same states as other laws of the country

* Requires so special procedure for amendment

Inflexible:-

* Enjoys superior status over the ordinary laws of the land

* Requires a special amendment procedure

(Needs a special amendment procedure because Constitution is unlike ordinary legislation – therefore needs to be protected from overhasty amendment.

· Constitution - result of lengthy negotiations between political parties & other role players &/ result of careful deliberation between people’s democratically elected representatives. 

· Supposed to be the embodiment of values & principles to which a nation has committed itself 

· & contains rights & procedures – to protect individuals & minorities against unfair treatment by government.

· If it can be amended too easily – majority party in Parliament can abolish some of these protections.

· Even though inflexible – doesn’t prevent amendments from being passed.

· The SA Constitution 32 of 1961  - example of flexible constitution – could be amended quite urgently

· The Constitution 110 of 1983 – “tricameral” Constit) less flexible – contained more entrenched clauses – but can still be classified as flexible.

Constitution of RSA of 1996 – 

An example of inflexible – amendment requires special procedures & special majorities.

Some provisions can be amended by a two-thirds majority vote of the National Assembly.

Other provisions are more firmly entrenched:-

Sec 74 of constitution provides specifically:-
(1) Sec 1 & subsection may be amended by a bill passed by :-


(a) National Assembly – at least 75% of members


(b) National Council of Provinces – vote of at least 6 provinces.

(2) Chapter 2 may be amended by a bill passed by:-


(a) National Assembly – vote of at least two-thirds of members


(b) National Council of Provinces – vote of at least 6 provinces

(3) Any other provision may be amended by a bill passed by:-


(a) National Assembly – vote of at least two-thirds of members   


(b) National Council of Provinces – vote of at least 6 provinces if amendment:-



(i)   Relates to matter that affects council



(ii)  Alters provincial boundaries / powers / functions / institutions



(iii) Amends a provision – deals specifically with a provincial matter.

 (Do & Read activity on page 28)

3.2.2 Supreme Constitutions & non-supreme Constitutions

	SUPREME CONSTITUTIONS
	CONSTITUTIONS WHICH ARE NOT SUPREME

	1 – Ranks above all other laws in a state

2 – Any law inconsistent with it – declared invalid (Referred to Grundnorm – all legislation tested against for validity.)

3 – Usually (not always) inflexible
	1 – Doesn’t enjoy any special status compared to other laws

2 – Legislation can pass laws which are inconsistent with constitution. Courts cannot question validity/legality – provided that required procedure has been complied with.

3 – Usually (not always) flexible


· When constitution is not supreme, Parliament is supreme. (Legislation can pass any law regardless is its unreasonable / discriminatory – provided legislature has complied with correct procedure for passing law.

· When constitution is supreme, courts have testing power over legislation.

(Supreme Court – USA & Canada - & Const.Court – SA & Germany under 1996 Const -  has power to inquire into validity of nay law which is inconsistent against the Constitution.

Countries with Supreme Constitution

· USA

· Canada

· Germany

· SA Const 1993

· SA Const 1996

Countries with Non-supreme Constitution

· Brittan 

· SA Const 1983
(Do & Read activity on page 30&31)

3.2.3 Written & unwritten Constitution

* Few countries do not have a written constitution.

* Great Britain is without a written constitution.

* No single document can ever contain all the rules governing constitutional issues – therefore there are     

   always other const enactments which supplements it.

3.2.4 Autochthonous & allochthonous constitutions

(Autochthonous – Indigenous constitution)

Difficult to find a const which is totally indigenous – most “modern” const today – based on government systems of former colonial powers.

Van der Vyver (745) – 3 kinds of Constitutions:-

1. Reactive const – originated as result of specific problem in past which seeks to be resolved – may be regarded as Indigenous. (German & SA Constit)

2. Const intended to maintain continuity with established norms in legal in tradition of legal society  concerned – also indigenous – Const. of Netherlands

3. Superimposed – Contents are unrelated to the history of the country concerned – Eg. Britich Colonies.

SA Const 1993 – described as Autochthonous / indigenous.

* Was not drawn up by / “inherited from” another state.

* No direct influence as in the case of the Zim Const.(originated in Lancaster House negotiatons.)

* Same applicable to the New Const. (Adopted by democratically elected Const.Assembly)
* The Const was adopted to build a united SA able to take its rightful place as sovereign state in the   

   family of nations.

* Sec 39(1) – A court may, when interpreting the Bull of Rights, must consider International Law & may  

   consider foreign law.

* With adoption of Const – SA became part of a Constitutionalist tradition.

* Also be interpreted in light of SA history & background against which Const was adopted.

* Death penalty case:- S vs Makwanyane 1995 – judges emphasised the importance of taking into 

  account indigeous values when interpreting the Const. They especially relied on the ref. ubuntu.

3.3 State & Government

3.3.1 State

Requirements of “statehood”:-

· Specific, geographically defined territory

· Community of people living in the territory

· Legal order to which the community is subject

· Organised system of government able to uphold legal order

· Certain measure of separate political identity

3.3..2 Government of a State

	STATE
	GOVERMENT

	Permanent legal entity
	Temporary bearer of state authority 

Represents the state at a particular time


(Do & Read activity 12 on page 35)

3.3.3 Sovereignty

Sec 1 on Const – States RSA = Sovereign State

Means states which are autonomous & independent = State not subject to authority of another state.

Rautenbach & Malherbe’s CONSTITUINAL LAW (119) – As a legal term – Sovereignty causes more confusion then clarity.

(Do & Read Self assessment questions on pages 36 & 37)
UNIT 4 – Concepts of Constitutional Law (Continued)

Constitutionalism:-

Government in accordance with the Constitution

Gov – derives powers from & are bound by the Const. (power is limited by Const)
· In a Const state there are several mechanisms to limit Gov power & prevent it from becoming concentrated. 

· If state includes certain features – protection of fundamental rights, independent judiciary, separation of powers & certain democratic principles = Constitutionalism

· Also associated with Supreme Constitution (binds all branches of Gov – even legislature)

4.1.2 Rule of Law

* Constitutionalism – describes a state in which the law reigns supreme.

* Related to the Anglo-American concept of rule of law – Rechsstaat
* Doctrine of the Rule of Law – developed in England – received exposition in 1885 in AV Dicey’s *Introduction to the study of the law of Constitution.

  According to Dicey – Rule of Law rests on the following premises:-

1. Absence of arbitrary power – no person is above the law

2. Equality before the law – Everyone subject to ordinary law in ordinary courts

3. Judge – made constitution – Gen principles of British Const law – result of judicial decisions confirming common law

* Doctrine should be seen against the background of the 19th century English Const Law.

* David et al “Democracy & Constitutionalism” :-

          The equation of common law – with the ordinary law of the land – prevented development of  

          adequate legal principles to which the bureaucracy was subject.

4.1.3 The Rechtsstaat Principle 

Refers to the principle of Gov by law & not by force.

Formal Rechtsstaat:- Req compliance with formal criteria (due process, separation of power & legal certainty)

Material Rechtstaat:- State authority – bound by higher legal values – embodied in Const – Exercise of state authority to result in materially just legal condition.

SA is a Formal R & with adoption of 1993 & 1996 Const - also became a Material R

New Const = Contains number of formal req for validity of gov action 


     = Also Supreme const – contains Bill of Rights & gives expression to values.

Because Const is Supreme & has Bill of Rights requires:-

· Valid Admin action
· Judges to have regards to Const values 
· Ref to rule of law – meant to be understood in broadest sense (law reigns supreme)
· Aims to est a Const state
(Do & read Activity 13 0n page 42)

Const contains mechanisms to limit powers of Gov & realise values of Const:-

· Bill if Rights
· Whole const & BoR – subject to judicial control
· Democratic election of representatives to Parliament
· Collective & individual responsibilities of Cabinet ministers to Parliament
· Separation of powers
· Independent judiciary 
· Independent institutions (Public protector, Human Rights Commission etc)
· Demarcation of powers between national & provincial levels of gov.
· Civilian control of military
4.2 DEMOCRACY

Derived from Greek:- demos – the people  & kratos – strength
Implies: - Gov by the people

The right to govern does not vest in a single person/class of person but in people as a whole.

Presupposes:-

* Free political discussion

* Toleration of differences between people

* Right of all citizens to participate in political decision making.
Core value on which new Const order is based.

“Democracy” & “democratic” in Const aims to:-

* Est society based on democratic values

* Lay foundations for democratic & open society – gov based on will of people

* Build a united & democratic SA
Sec 1 =         SA is a democratic state

Sec 36 =       Limitations in Bill of Rights must be:-


         “reasonable & justifiable in an open & democratic society based on human dignity, equality 

                    & freedom.”

Sec 39(1) =   Instructs Courts & tribunals:-


         “ promote the values that underlie an open & democratic society based on human dignity, 

                    equality & freedom”

Sec 195(1) = Public administration:-


         “ Must be governed by the democratic values & principles in the Const”

4.2.2 Forms of Democracy

	Direct Democracy
	Representative Democracy

	* All major political decisions – taken by people  

  themselves

* May work in a small political community – where  

   they can get together regularly to discuss &  

   decide matters of common interest
	* Citizens of the state elect a representative of 

   their choice & express the will of the people.

* Created via process of elections 

* Meant to ensure the interest of society are  

   protected & cared for by elected representative.




Criticism of modern Representatives:-

· Opportunity for meaningful political participation is weakened by the power of certain groups & individuals to define political agenda.

· Gov often do everything in their ability to appease businesses & labour – but much less eager to listen to the concerns of less powerful groups (such as elderly & unemployed)

Although political institutions of modern democracies differ in important aspects – a number of common features with most democratic societies. The following are regarded as indispensable to democratic gov:-

· Free & regular elections

· Multiparty system

· Universal suffrage (all citizens above a certain age have the right to vote)

· Protection of minorities

· Mechanisms to ensure accountability of gov to the electorate.

Exact opposite of democracy = dictatorship / despotic regime

State – governed by a dictator / despotic ruler 

He runs state or country as he sees fit & makes laws as he pleases.

People have no say in how state is governed or in political decisions

(Do & Read activity on page 46)

SA also a Constitutional democracy.

* Representatives are not free to make whatever laws they wish.

* They are bound to observe the norms & values in Const.

* Laws inconsistent with Cost – declared invalid.
(Do & Read Activity on page 47)

4.3. Parliamentary & Presidential systems of Government

	Presidential System
	Parliamentary System 

	1. Head of government = head of state (USA)

2. Head of government – not a member of legislature & not responsible to it. (USA – President – not a member of Congress & neither are the members in Cabinet) 

3. Head of government (President) often elected directly by the people.
	1. Head of State & Head of Government = not  

     the same person.

2. Head of Government & Cabinet members  

     of legislature & responsible to it. (Complete  

     separation of powers)

3.   Head of government is leader of party with 

      a clear majority in Parliament.


SA’s 1993 & 1996 Const = Presidential & Parliamentary System:-

Presidential    – President = head of state & head of government

Parliamentary – President is elected by Parliament & not directly by voters.


          - Members of Cabinet must be members of Parliament 

(Do & Read Self-assessment Q’s on page 48)

Unit 5 – Separation of Powers & Checks & Balances

THE SEPARATION OF POWERS (TRIAS POLITICA DOCTRINE) IS A TERM OF ATR & REFERS ONLY TO THE DIVISION OF STATE AUTHORITY BETWEEN LEGISLATURE, EXECUTIVE & JUDICIARY. IT DOES NOT REFER TO THE PRINCIPLES OF COOPERATIVE GOVERNMENT.
Relevant Sources of the Cosnt:- (see pages 52-55)
LEGISLATURE

· Sec. 42(3) – Composition of Parliament

· Sec 43      – Legislative authority of the Republic

· Sec 44(1)  – National Legislative Authority  - NB
· Sec 44(4) 



         - NB


· Sec 54      – Rights of certain members of Cabinet in National Assembly

· Sec 53(1)  – Powers of National Assembly

· Sec 55(2)

EXECUTIVE AUTHORITY

· Sec 85 – Executive authority of the Republic - NB
· Sec 91 – Cabinet

· Sec 165 – Judicial Authority – NB
5.1 Definition of the Separation of powers

The division of state authority into legislative, executive & judicial functions

& performance of these functions into separate branches of government. (According to this doctrine)

* Legislative authority – the power to create, amend & repeal legal rules

* Executive authority – the power to execute & enforce legal rules

Judicial authority – the power to interpret legal rules & apply rules to concrete situations.

5.2. Importance of Separation of Powers

· French writer – Montesquieu = regarded as father of doctrine of separation of power.

· According to M – reason for division = there can be no political freedom in a country when 1 person / body of persons make all the laws, implements them & acts as arbiter when they are contravened.

· Doctrine states that authority should be divided to lesson power in hands of organs of state.

(Do & read activity on page 56)

5.3 Separation of personnel & checks & balances

	Carpenter (169) – Doctrine of Sep of Power can mean any of the following:-

1. Formal division of state authority among legislative, executive & judiciary

2. Separation of personnel – 1 person not to perform in more then one branch of gov

3. Separation of function – One branch of gov can’t usurp functions & powers of another

4. Checks & Balances – Each branch of gov – given specific powers to restrain other branches & achieve desired balance amongst the 3 components.


Distinctions & separation must be made – but not absolute

If absolute – would lead to inefficiency & inflexibility.

5.3.1 Separation of personnel

Most complete separation on personnel = USA Constit

· People in legislative & executive branches of gov – are completely different.

In UK – Members of legislative branches are also members of Parliament.

· This to ensure the responsibility of executive to a democratically elected legislature.

5.3.2 Checks & Balances

· This doctrine ensures that each branch of gov is subject to some influence & control by the others.

· Congress exerts control over the President.

· Const Court found that there is no universal model for separation of power – separation is nowhere absolute. (Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the RSA 1996 1996 (4) 744 (CC))
(Do & Read activity on page 58)

“Veto” means the (political) power which a person / body may wield to prevent the authorisation of a decision / action 
5.4. Entrenchment of the doctrine in the South African Constitution.
· The doctrine of separation of power – firmly entrenched in SA Constitution.

· Const Court – has shown – will not tolerate the unconstitutional taking over of the functions of on branch of gov by another.

· Overlap between legislative & executive authority in new Const – serves as important check & balance – it ensures accountability of executive authority to voters.

SA Const also provides a number of checks & balances – Most important = 

· Power of Judicial review = Entails legislation &/ administrative action may be challenged in court for validity. 

· Judiciary must ensure gov actions are in compliance with procedural & substantive req. of the Const

(Do & read activity on page 60)

5.5 Judicial Review & Democracy

5.5.1 Representative Democracy & the separation of powers

· Constitutional checks & guarantees (separation of powers, freedom of the press, freedom of information & freedom of association) may prevent any single group from becoming too strong as well as promoting democratic debate & competition.

· Some argue that its possible to combine representative democracy at national & provincial level with a more direct form of democracy at local gov. level (& in the workplace)

5.5.2 Constitutional Democracy & separation of powers

SA is a Representative Democracy & a Constitutional Demo. 

Ie. People’s representatives are free to make laws as they wish – but are bound to observe the norms & values  embodied in the Const.

5.5.3 Is judicial review undemocratic?

· May be objected that it is undemocratic that the judiciary has power to declare legislation enacted by Parliament invalid.

· American scholars talk about: “counter – majoritarian problem”

· However, constitutionalism & democracy can compliment each other – existence of supreme, justiciable Const is not necessarily incompatible with democracy.

The following can be used to defend judicial reviews against the charge that is undemocratic:-
1. The SA Const was itself made by the representatives of the people – assembled in the Const Assembly. – Const had to adopt two-thirds majority.
2. Democracy presupposes a vigorous political debate in which citizens feel free to state their views & challenge widely accepted beliefs.
3. Judges may enquire into the constitutionality of legislation.
(Do & read activity on page 62)

Study diagram on page 63 

Do self study Q’s on page 64-65

Read through Conclusion – page 66 

Unit 6 – Cooperative Government

Prescribed Cases

· Premier of the Province of the Western Cape vs President of the RSA 1999 (4) BCLR 382 (CC)
· In re: The National Education Policy Bill No.83 of 1995 1996 (4) BCLR 318 (CC)
Sections of 1996 Constitution:-

· Sec 40 – Government of the Republic
· Sec 41(1) – (4) – Principles of cooperative government & intergovernmental relations.
6.3 Unitary form of Government

Two primary forms of state gov:-

· Unitary
· Federal 
Distinction between 2 = result in degree of interaction & division of power between the National, Provincial & Local spheres of gov.

6.3.1 Unitary forms of Government

Essential characteristics-

Basic principle – It has one Supreme, Ultimate & Unified centre of authority 

(All other gov bodies – subject to authority exercised by National Gov.)

Most important characteristics are:-

· Power concentrated in central gov

· Greater emphasis on centralisation of state activities then on decentralisation of – 

· Provinces / regions – subordinate to central gov

·  Even if state authority is distributed between spheres of other gov – Does not divest national gov of its authority = no real distrib of state authority takes place in this form of gov.

* Const-makers realised that a unitary form of gov in its pure form – rarely conductive.

* Almost all states – necessary to delegate power in interest of efficiency.

* That’s why recognition was given to devolution 

* Devolution = A process whereby a centralised gov surrenders legislative & executive powers to    

   provincial / regional entities – without abdicating its sovereignty or converting what is a unity state   

   into a federal system of gov.

Advantage of centralised state

According to Motala & Ramaphosa:-
· More conductive to central planning (more suitable to society with major famine & economic crises.

· Aimed at achieving greater homogeneity in a country

· Less costly form of gov – because no duplication of gov at diff levels

· Absence of duplication = administratively & economically efficient

South Africa before 1993

* Parliament sovereign & dispensation centralised in law & practice

* Characterised by stratified three-tier system – Central Gov (at top & strongest); 2nd prov tier (in 

   middle) & 3rd local tier (bottom 7 weakest) 

* Gov was used to promote segregational laws & racist policies.

(Do & Read activity on page 74)

6.3.2 Federal form of Gov

Essential characteristics

Has a International & domestic / municipal dimension:-

* International = it’s a single entity – with constituent parts - enjoys a defined measure of 

   autonomy.
* Domestic = a constitutional arrangement that allows for territorial diversity in the organised  

   structure of the state 
* 2 legal orders – National Gov & Regional / provincial gov ruling over the same territory 
Important characteristics:- 
· State power & sources of income are divided between the 2 spheres of gov
· The regions / provinces – given wider powers
· Disputes between spheres of gov – resolved by arbiter.
Advantages of a federal form of gov

· Minimises tyranny by dispersing power between diff gov authorities
· Considered most efficient for country with large land area
· Allows for social & economic experimentation. Provinces can serve as “laboratories” for experiments – and if successful – be implemented in the other provinces – if unsuccessful it doesn’t affect rest of country.
· Most appropriate for a plural society (charac by cultural, linguistic, national or religious diversities)
Classical (divided) model of federalism

* Richard Simeon (42,49) – 2 models of F = Divided & Integrated model

* Divided model = exemplified by Const of Canada & USA.

* Canadian Federation characterised by following features:-

· Responsibilities of National & provincial levels of gov – clearly divided. (Very few shared responsibilities are mentioned in Const)

· Provinces – given independent powers of taxation

· Even with mechanisms for cooperation between National & Prov gov exist – they have no formal status & enjoy no express Const recognition

· Prov interests not directly represented within National gov.

Unlike in other federations (like USA & Germany) the Senate has failed to assert & protect Prov interests. (Left to Prov gov to negotiate & bargain with National Gov)

* Does the classical federal model offer a viable framework for dealing with subnationalism, socioeconomic change & nation-building within the African Context?

Critics have undertaken a comparative analysis – this form of federalism is not necessarily conductive to protecting & promoting integrity of culturally distinctive groups (complexities involved in principles of federalism & nationalism.)

Integrated model of Federalism  
* Designed to integrate & coordinate national & prov politics at all levels.

* German federation has the following features:-

· Only a few areas in which National gov enjoys exclusive powers & many areas in which National & Provincial gov have shared responsibility.
· Revenues & powers of taxation are shared
· Number of intergovernmental institutions – charged with cooperation between various levels of gov. (Institutions are far more structured then in Canada & their decisions formalised by agreements which have full force of law.)
· German Senate (Bundesrat)  - made up of directly appointed ministers of Prov govs who are subject to recall. (Through Bundesrat – prov can ensure their interests & concerns for part of the National legislative process.)
(Do Activity on page 77)

6.4 The model of Gov that SA has adopted under the 1996 Constitution

· Simeon = SA has opted for a Federal system – closer to German model (integrated from) 

· Carpenter = This non-classical form – has features consistent with “subsidiarity” (Charac by “bottom-up” approach rather then “top-down”. – Decisions are taken by those who have most detailed knowledge of local circumstances & greatest interest in making things happen at local level.

· SA Const places empasis on need for cooperation & co-ordination among national, provincial & local gov.

6.4.1 “National Gov” as apposed to “Central Gov”   

* Chapter 3 of Const entitled “Cooperative Government” 

* Sec 40 – “government is constituted as national, provincial & local spheres of gov which are  

   distinctive, interdependent & interrelated.

* The use of “National” rather then “central” = clear intent to move away from stratified hierarchical 

   model that existed under old dispensation & acknowledgement for need of a cooperative / 

   intergovernmental model.

(Study Sec 40 & 41 of Const in detail)

6.4.2 “Sphere” instead of “level” 

* “Level of gov” – used to depict hierarchical relationship in which tiers of gov are orderd.

* Reference to “sphere” indicate clear attempt to move away from traditional hierarchical structure of 

   gov – towards a from of gov where national, provincial & local spheres operate more/less a equal  

   partners in gov.

6.4.3 Relationship between National & Provincial Spheres of Gov

* Const conaines ling list of funct areas where Nat & Prov gov share legislative powers & exclusive 

   provincial legislative competence.

* Since more functional areas allocated tp Prov & Local Sph – process of decentralisation has taken 

   place. – Consistent with principle of subsidiarity.

* Cooperation between diff Shps – inevitable (Bcoz Const provides for concurrent legislative powers)

* In certain cases – Nat legislation & Prov legislation are competent to make laws.  (Which may give rise 

   to legislative conflict)

*Chaskalson in Premier of the Province of the Western Cape vs President of the RSA 1999 (4) BCLR 382 (CC) par 55: 

Cooperation is of particular importance in the field of current law making & implementation of laws. It is desirable, wherever possible, to avoid conflicting legislative provisions, to determine the administrations which will implement laws that are made therefore in the budgets of the different governments.

6.4.4 Other indicators – that suggest SA’s state authority is closer to the non-classical model then to the classical model.

The Provisions include:-

· Provinces – limited powers to raise revenues on their account & barred from imposing income, sales / value-added taxes (s228) BUT are intitled to a “equitable share” of rev collected by Nat gov. 
· Sec 41(2) – Req an Act of Parliament to “establish / provide for structures & institutions to promote & facilitate intergovernmental relations” and to “provide for appropriate mechanisms & procedures to facilitate settlements of intergovernmental disputes”.
· Sec 41(3) – “an organ of state involved in an intergovernmental dispute must make every reasonable effort to resolve the dispute by means of mechanisms & procedures provided for that purpose, & must exhaust all other remedies before it approaches a court to resolve the dispute”
· Provincial interests are represented in Parliament in the National Council of Provinces (NCOP) NCOP=provincial delegations – must “ensure that provincial interests are taken into account in the national sphere of gov” “by participating in national legislative process & providing a national forum for public consideration of issues affecting the provinces”
(Do activity on page 81)

6.5 Cooperative government in the 1996 Constitution

6.5.2 Meaning of distinctive nature of gov

Chapter 3 of Const – division of power between different spheres of gov must be respected. Can be achieved if following guidelines are adhered to:-

· All 3 sphs must respect the const status, institutions, powers & functions of gov in ither sphs.

· The shps only exercise those powers which have been conferred upon them by the Const.

· One sph respects the institutional integrity & function of the other shps of gov.

Meaning of interdependent & interrelated nature of Gov

*Chapter 3 – recognises 3 shps as independent entities with own powers & functions

                - Other hand – Recognises 3 shps to exercise powers & functions in cooperative manner

* Must conduct affairs in an environment of mutual support (esp on matters of common interest)

* Sec 41 – Const framework for / sets out guidelines for conduct of diff shps when dealing with 

   each other.

6.6 Provincial Autonomy & Cooperative Gov

6.6.1 Introduction

* Relationship between gov sphs = cooperation seen as an obstacle to Prov autonomy.

* Argued that – too much power given to centralised decision-making bodies & facilitators – leaves prov 

  & local gov little freedom to adopt innovative legislative & policy agreements

* Other hand – argued that – necessary to enable shps to develop their own affairs & perfom their 

  functions. (In view of Const – makes sense in view of SA’s history & current needs)
6.6.2 Reasons why an integrated model is the most obvious choice for SA

· The 9 provinces have never been independent states. (they were 1st created by the 1993 Const.) Most provinces lack a separate political identity & administrative capacity to perform their functions.

· Identity & institutional capacity can only be developed within a framework of intergovernmental cooperation. Sec 125(3) of Const enjoins Nat gov to assist provinces

· Same holds for local goc (in past were splintered 7 racially fragmented) Sec 154(1) of Const enjoins Nat & Prov gov to assist local gov. (support & strengthen capacity of municipalities etc)

6.6.3 The attitude of courts to intergovernmental relations

* Even before 1996 Const – Const Court recognised & acknowledged that intergovernmental cooperation 

   was indispensable in states where devolution of state authority had taken place.

* Is evident the following cases:-

In re: Certification of the Constitution of the RSA 1996, 1996 (10) BCLR 1253 (CC) paras 287-292

· Const court considered objection – Chapter 3 of Const text – detracts from autonomy of Provinces.
· Argued that Chapter 3 – in particular the requirements that diff sphrs of gov – to avoid legal proceedings against each other – This violated the Cons Principle
· Const Court = Const Assembly free to choose a model of cooperative gov – rather then one of divided federalism.
· CC rejected notion that sec41 outlaws litigation between organs of state
· Not invasive of Provincial autonomy = that its left to an Act of Parliament to:-
Est necessary structures & institutions to prescribe mechanisms & procedures to facilitate settlement of intergovernmental disputes.(par 291)

· Par 290 – Con Court concluded – intergov cooperation is implicit in any system where power has been allocated to diff levels of gov.

· CC rejected the contention that Chapter 3 placed obligations on provinces which restricted & diminished the power of the province.

· Court found this argument to be unpersuasive = any diminution of powers of Prov – was balanced by reciprocal deduction in reciprocal powers of the National gov.

In re: The National In re: The National Education Policy Bill No 83 of 1995 1996 (4) BCLR 518 (CC)

* CC considered constitutionality of draft legislation which imposed an obligation on Prov gov to 

   cooperate with Nat gov. 

* Nat Edu Policy Bill – empowers Minister of Edu – to req MEC for educ in that Prov to submit a plan to 

   remedy situation. Court rejected argument that this provision is unconstitutional.

* Stated in par 34-35 that:-
· Where 2 legislatures – powers to make laws in re the same functional areas – only reasonable way to implement powers = cooperation
· Cannot therefore be said to be contrary to Const for Parliament to enact legislation on assumption that necessary cooperation will be offered.
· Clauses 8(6) & 7 of Bill = contemplate situation where Prov political head of edu – be called upon to secure the formulation of a plan to bring edu standards in the Prov into line with Const / national standards.
· Effect of Clauses 8(6) & 7 = give prov opportunity of addressing alleged shortfall & suggest remedial action to be undertaken.
(Do activity on page 86)

6.7 The decision in Premier of the Province of the Western Cape vs President of the RSA 1999 (4) BCLR 382 (CC)

Despite warning in Sec 41 – organs of state should avoid legal proceedings against each other & exaust all other remedies before approaching a court – courts (esp CC – has exclusive jurisdiction to decide over disputes between organs of state) have an important role to play in finding meaning of norms in Chapter 3.

(Read Sec 40 & 41 of Const & extracts from decision printed in Reader)

(Do activity on page 87)

6.8 Est an institutional framework for cooperative government

· Leaves it to Parliament to est instit framework within which intergovernmental relations can be promoted & facilitated. (but has yet to adopt comprehensive legislative framework for conducting intergov relations)

· Number of institutions are in place to enable Nat, Prov & Local govs to discuss matters of common concern & coordinate their activities. (designed to promote cooperation in specific areas.

· Const created Nat Council of Prov – to give prov a say in Nat legislative process & provide forum for public consideration of issues affecting the Provs.

· Const also est Financial 7 Fiscal Comm  = Chairperson; deputy-chairperson; 9 Prov nominees; 2 reps of local gov & 9 others. – Reports regularly to Parliament & Prov legislatures)

· Number of institutions est before Const operated continue to exist:-
· Intergovernmental Forum (IGF) = Prov permiers & Nat ministers meet & discuss policy at Prov level

· Technical intergovernmental Committee (TIC) = Senior officials (not politicians) in Nat & Prov sphrs which assist IGF

· MINMECS – (Committees compromising Nat ministers & members of Prov executive councils) – Est to facilitate harmonisation, consultation & joint action in number of functional areas.

· Parliament adopted legislation to promote cooperation between Nat, Prov & Local sphrs of gov in specific areas. (nl Intergovernmental Fiscal Relations Act 97 of 1997)

Unit 7 – Legislative Authority: National Sphere

Prescribed Material:-

· Sec 1(d) 
· Sec 19
· Sec 36 (1)
· Sec 42 (1) – (6)
· Sec 43 (a) – (c)
· Sec 44 (1)(c)(i)-(iii) & (z)(i)-(iii)
· Sec 44 (4)
· Sec 55 (1)(a)(b) & (2)(a)(b)
· Sec 57 (1)(a)(b)
· Sec 58 (1)(a)(b)(i)(ii)
7.2 Definition of Legislative Authority

* The power to enact, amend & repeal rules of law.

* In system of gov based on cooperative federalism – Leg authority distributed among other 3 sphrs of 

   gov. – required to interact with each other.

* At National level = various bodies involved in lawmaking process. 

* National Leg – increasingly involved in formulation of statutory guidelines & norms withwich subordinate leg 7 other rules must comply. 
7.3 Parliament as the seat of national Legislative Authority in SA

Legislative authority of RSA in Nat sphr of gov – vested in Parliament.

SA Parliament – bicameral legislature – consists of 2 houses (chambers which function separately:-


* National Assembly


* National Council of Provinces

Why two-chambered Parliament?  According to Rautenbach & Malherbe (113-114) reasons include the following:-


* Better representation in heterogeneous societies – interests not represented in one house = 

   represented in other house

* Alleviating Parliament’s workload

* Encourages thorough consideration of matters before Parliament

* Two houses act as a check on each other.

Although made up of 2 houses/chambers – parliament still primary role-player in exercise of legis authority.(because P is the organ of state that represents the voters.)

(Do activity on page 100)

7.4 Functions of Parliament
CC recognises that national legis authority embodied in Parliament has a greater role to play then just law-making. (Confirmed in Sec 42(3) & 55 – which sets out powers & functions of the National Assembly.(NA). Sec 42(3) read with Se 68 set out functions of National Council of Provinces.(NCOP))

Core functions of National Assembly:-

· Representation of electorate – (based on concept that voters will choose representative to act on their behalf for a fixed period of time) This function entails:-
· NA will represent people in decision making process
· NA will represent people & articulate interests 
· NA served as communication channel between Nat gov & electorate .
· Election of the President (read sec 86)
· Public consideration of issues – Parliamentary debate not confined to Parliament : Sec 59(1) & 72(2) provide that NCOP & NA must facilitate public involvement. Their business must be conducted in an open manner, sittings held in public. Public & media may not be excluded from sitting unless reasonable & justifiable to do so. Public has right to know what is said in & decided in Parliament.
· Passing Legislation – Parliaments most important function = to debate, amend & approve bills submitted to it.
· Scrutinising & overseeing executive action – NA exercises control over states spending (through scrutiny of the budget) Inquires into state admin & analyses & criticises gov policy through questioning & debate.
Sec 42(4) set out following functions for NCOP:-

· Representation of Prov in Nat sphr of gov

· Participation in Nat Leg process (read sec 68)

· Public consideration of issues affecting the Provinces

(Do activity 27 & 28 on pages 101 & 102)

7.5 Elections

7.5.1 General
* Sec 19(2) – guarantees the right of every citizen to a “free, fair & regular elections for any leg body  

   est in the Const”

* Sec 190 – provides for an Electoral Commission to manage elections, ensure they are free & fair & 

   declare results within period specified by legislation.

7.5.2 The right to vote

· Sec 19(3)(a) – guarantees every right of every adult citizen to “vote in elections for any legislative party est in Const & to do so in secret.”

· There are provisions in the Const  in legislation (eg Electoral Act of 1998) that restrict the right to vote under certain circumstances

· Sec 19(3) – Was subject to much Const litigation in run to 1999 elections.

August vs Electoral Commission:
· Court found it unconstitutional that Electoral Comm denied prisoners the right to vote.

· Comm’s disenfranchisement-by-omission was chalanged

· CC held:- The right to vote by its very nature imposes positive obligations upon legislature &  the executive.

· Electoral Comm Act – imposes obligation on Comm to ensure eligible voters are registered.

· By omitting these steps – Comm failed at obligation which would disfranchise all prisoners.

· Therefore, CC ordered Elect Comm to make arrangements to ensure people who are in prison over period of registration could register.

· CC stated in August’s judgment that any such attempt at disfranchisement was a limitation of the right to vote.

· Shortly prior to 2004 Elections – Parliament amended Electoral Act by the Electoral Laws Amendment Act 34 of 2003.

Constitutionality of amendment challenged in Minister of Home Affairs vs National institute for Crime Prevention & the Re-integration of Offenders (NICRO)
· Folloewing holding in August  - provisions were treated as limitations to the right to vote & could only survive justifiable limitations ito sec.36

· Gov’s reason introducing amendment – to preserve integrity of Voting process. 

· Voting at other then poling station – involved risks to integrity of the vote & req special measures.

· But provision of special measures placed strain on logistical & financial recourses available to Comm. – That’s why decision made to limit categories of people for whom special arrangements had to be made:- 

* Those unable to travel because of physical infirmities; 

* disability / pregnancy; * Persons/family members not in Republic – away on gov. service; 

* Those who would be absent from their voting districts on elections day relating to duties 

connected with the elections.

· As for prisoners – had to distinguish 3 classes:-

* Awaiting-trial Pris – Not be excluded
* Sentenced to fine with alternative imprisonment (in custody because could not pay fine) – will 

   not be excluded

* Those serving sentences – without option of fine – Will be excluded
· CC disposed of logistics & cost leg of argument – being its est entailed a burden on the state, but which it didn’t discharge:- “ The factual basis for justification based on cost & lack of recourses has not been est. Apart from asserting that it would be costly to do so, no information as to logistical problems or estimates of costs involved were provided…..”
(Do activity on page 105)

7.5.3 Electoral Systems

What are electoral systems?

· There must an electoral system in place as mechanism ito which people can exercise their right to vote.

· The objectives of an ES:- ES sets out procedures for election of political representatives – the way votes are translated into seats in legislature. 

· Usually consists of a body of rules which regulate the following:-

· The franchise 

· Method of voting

· Frequency of voting

· Manner in which number of votes are converted into number of representatives in legislature

· Qualification & nomination of votes

· Determination & declaration of results of election

· (See also sec 105(1) & 157(2) ) – Sec 46(1) provides that members of Nat Assembly must be elected ito electoral system prescribed by nat. legislation & results in proportional representation.

Forms of Electoral Systems

A number exist, but 2 main ways in which political parties can participate in elections:- 

* Territorial / regional representation

* Proportional Representation 

Territorial / Regional Representation

* Character of Westminster electoral system.

* Featured promptly before adoption of 1996 Const.

* Functions within following framework:-
· Nat. Territory – divided into number of geographical units = “constituency”

· Voters residing in constituency – elects single member to represent them in Parliament

· Single constituency could have more then one candidate – but voters only to pick one

· Candidate who won more vote then any other is elected. (“first-past-the-post”)

* This system may incorrectly reflect relative strength of political parties – favouring stronger parties & 

   eliminate weaker parties 

* Advantages of Ter/Regi representation are as follows:-
· Its simple

· Conductive to a strong & stable gov

· Results in closer bond between voter & rep

* Disadvantages
· Incorrectly reflects strength of parties

· Tends to favour stronger parties to eliminate weaker ones

· Artificial delineation of constituencies – give rise to imbalance between constituencies

· Lead to alleged gerrymandering

(Do activity on page 108)

Proportional Representation

* All parties participating in elections obtain a representation in Parliament that directly reflects votes 

  cast for these parties in an election

* Diff types of Proportional systems:-
· Saint-Lague System 

· D’Hondt System

· Single-transferable-vote

· List system

* Interim Cost of 1993 provided for use of List system.

* Ito list system – one choice offered to voter:- To vote for political party of his choice

* 1996 Const – leaves it to an Act of Parliament to spell out system & specifies that such system must 

   result in proportional representation.

* PR can be regarded as most inclusive system – both majority & minority parties are given right to 

   represent constituencies in legislative authority. (eg on page 109)

* Advantages of PR 

· Provides fair reflection of voter opinion
· Eliminates problem of delimitation of electoral districts
· All votes carry same weight 
· Accommodates wider representation of parties then Ter/Regi rep
· Minorities can form coalitions against a majority party & prevent dominance by major party.
* Disadvantages of PR 

· May lead to weak, unstable gov – because may make it impossible for any 1 party to obtain majority 
· Impersonal – no contact between voter & representative
· Often complicated & difficult to understand
· Often fails to produce clear & workable majority
· By-elections do not operate as indicators of political trends
(DO activity on page 110)

7.6 Membership & term of office

General info

· Sec 47(1)&(2) = Prescribes who is eligible to be a member of National Assembly

· Sec 47(3) 
= Stipulates conditions under which person loses membership of NA

· Sec 61

= Prescribes how delegates to Nat Council of Provinces are to be appointed
· Sec 62(1)-(3)
= Prescribes who is eligible to be nominated as permanent delegate

· Sec 62(4)
= When person ceases to be a permanent delegate

· Sec 49 

= Deals with duration of NA 

· Sec 50

= Provides for dissolution of NA before expiry of its terms

Theories of Representation

What happens when a member of the NA decides to change party allegiance?

Does Const prescribe a free or imperative mandate theory of representation?

· Free-mandate theory = 

* Member of Parliament – not bound by mandate given by electorate – 

   BUT must act in accordance with dictates of their conscience & in interests of the country as a  

   whole.

* If conflict between allegiance to her party & her duty to country – General rule: Member to act in accordance with dictates of her conscience & does not have a legal duty to resign. May maintain seat in Parliament

· Imperative-mandate theory = 

* Rep bound by mandate given by electorate.

* If conflict with her party & resigns membership – also to vacate seat in Parliament 

* Cannot then remain in Parliament / join another party without resigning her seat in Parliament.

Does SA follow a free / imperative mandate?

* Imperative-mandate applied during 1993 Const & during transitional period under 1996 Const.

* Interim Const’s endorsement of imerative-mandate – rise to criticism. = Placed political parties in 

   unassailable position & stifle political debate within party caucuses. 

* Item 13 Schedule 6A of 1996 Const – Provided imperative-m could be abolished by Act of Parliament 

   within reasonable time period

* June 2002 – Parliament passed 4 separate acts:-


= Consts of RSA Act 21 of 2002


= Loss & Retention of Membership of National & Provincial Legislature Act


= Const of RSA Amendment Act 18 of 2002


= Local Gov Municipal Structures Amendment Act 20 0f 2002

* United Democratic Movement vs President of the RSA 2002 – 
· Applicants contested validity of 4 acts of Parliament.
· CC found – Legis that applied to member of Parliament & Prov Legis was invalid – had not been passed in reasonable period of time.
· CC found that period of 5 years – unreasonable – given Parl had received recommendations since 1998 & not taken steps to regulate issue of floor-crossing
* Immediately after judgment – 2 Const amendments effected to regulate issue of floor-crossing


= Const of RSA Amendment Act 2 0f 2003


= Const of RSA Africa Second Amendment Act 3 of 2003

* Effects of Legis for members wishing to defect were as follows:-

1. After amendments made – members given 15 days to change party allegiance without losing their seats
2. Amendments make provision for 15 days in Sept of 2nd / 4th year after general election to floor-cross
3. Parties rep in Parliament – also given chance to merge / separate during these periods
4. Floor-crossing / dividing only permissible if at least 10% of members of a party defect or break away.
(Do activity on page 113)

7.7 Functioning of Parliament

7.7.1 General 

· Sec 51-59
= Precepts relating to day-to-day functioning of NA

· Sec 63-72
= Contain similar guidelines as above 

Matters inter alia addressed:-

· Sitting & recess periods (ss 51, 63)

· Presiding officers (ss 52, 64)

· Quorums – prescribed minimum number of members necessary for Parliament to be competent to perform its functions (s 53(1)(a)-(b))

· Decision making procedures & majorities (ss 53(1)(c), 65)

· Participation by members on national executive (ss 54; 66) & Local-goc reps (ss 67)

· Powers of NA (ss 55) & NCOP (s 68)

· Evidence / info (ss 56; 69)

· Privileges & immunities (ss 57-58; 70-71)

· Public access & involvement (ss 59; 72)

(Do activity on page 114)

7.7.2 Privileges (internal procedures)

* Privileges & powers enjoyed by members of Parliament  that enable them to perform their functions 

   without hindrance

* Developed in Britain to protect Parl against interference by monarch.

* Examples of Privileges:-

· To punish persons for contempt & to determine own procedures 

· Freedom of members to say anything in Parl – without having to fear being held liable in a court of law

Parliamentary privileges under 1996 Constitution

Privileges regulated by Powers & Privileges of Parliament Act 91 of 1963.

Some of most important privileges enjoyed by Parl are:-

· NA is competent to determine & control own internal arrangements, proceedings & procedures. To make rules & orders concerning its business – with regard to rep & participatory democracy, accountability, transparency & public involvement

· Members of NA – guaranteed freedom of speech in Assembly – if adhere to internal rules of debate. Sec 70 & 71 contain similar provisions relating to NCOP (READ THESE SECTIONS)

· Parliament & committees contempt to summon persons to give evidence & submit doc’s

· Is entitled to enforce its own internal disciplinary measures for contempt of Parl & other infringements of the Act.

· Not allowed to vote on matter in which they have financial interst.

Is the exercise of parliamentary privileges subject to judicial review?

Answered in affirmative by Cape High Court in De Lille vs Speaker of National Assembly 1998:-

* Patricia De Lille was suspended for 15 days from NA after making allegations that certain ANC officials 

   had been “spies for apartheid regime”

* De Lille challenged decision of NA in court

* Her lawyers argued – she didn’t have a fair hearing & some of her Const rights had been infringed.

* Council for Speaker of NA – said Assembly exercised its parliamentary privilege to control its own 

  affairs & that’s not subject to review of powers of courts. 

* Above relied on sec 5 of Powers & Priv of Parl Act – Court shall stay proceedings if Speaker issues 

  certificate stating matter in question is one which concerns priv of Parl.- Matter then deemed to be 

  finally determined.

* Court held – exercise of Parl priv are subject to Const. 

* Hlope J (par 25) said:-
   - NA subject to supremacy of Const. 

   - Is an organ of state & therefore bound by Bill of Rights.

   - Parl cant claim supreme power subject to limitation imposed by Const

   - Subject to all respects to prov of Const

   - Only has powers vested in it by Const.

   - Parl cannot confer itself any powers not conferred on them by the Const expressly / or by necessary 

     Implication

* Hlope J then considered argument that NA acted int powers ito sec 57(1) to determine & control its   

   inernal arrangements, proceedings & procedures. Made following sstatement:- (par 27)

   - Power to determine & control Assembly’s internal arrangement – not embrace power to suspend a 

     member as punishment for contempt

   - Powers under sec 57(1)(a) – meant to facilitate proper exercise of powers & functions.

   - Therefore the suspension of member of Assembly for contempt – not consistent with requirements 

     of rep democracy

* Hlope j (par 33-34) concludes:-
   - Nature & exercise of Parl Priv to be consonant with Const & not immune to judicial review.

   - This is not an interfierance with independence of Parl & its right to control its own affairs & decipline 

     its members. 

   - It recognises separation of powers & desirability thereof.

   - Court must & will interfere where Parl has improperly exercised that right / privilege & acted mala 

     fide & in defiance of const of inherit rights of a member.

* Judge found De Lille’s suspension – unjustified infringements of her const rights to freedom of speech;  

  (sec 16 & 58(1)) administrative action (sec 33) & access to court (34) 

* Parliament – no longer claim to be supreme bearer of authority & is subject to limitations imposed in 

   Const & must act in accordance with its provisions. (study sec 1 of 1996 Const)
(Do activity on page 34)

7.8 Committees 

Parl Comm very important role in Parl.

Study Sec 45; 56-59; 66; 69-72; 73; 76 & 78

* Need for Parl Comm arises from size of Parl & range & complexity of matters before it.

* Comm charged on behalf of Parl to perform certain functions (Smaller group of members chosen to 

   perform particular task)

* To “alleviate workload of Parl & facilitate thorough consideration of matters.

* Encourages transparency in gov & encourages public input into law-making process.

* Both houses of Parl have their own comm but joint comm. also exist (members of NA & NCOP)

* Standing Comm – exists for duration of Parl

* Ad hoc Comm – appointed to execute certain functions after which comm. dissolves

* Eg to give an idea of the role & importance of Parl comms:-

1. Portfolio Comms in the NA:- Port comm. for every gov. 
2. Select Comms in the NCOP:- fulfil similar role to that of portfolio comm. in NA
3. Comm on public accounts in NA:- Comm must consider fin statements & audit reports of all executive organs of state & may report on any of those statements / reports tp NA. Plays important role in prevention of corruption & fin mismanagement
4. Mediation Comm:- Joint comm. appointed to resolve disagreements (about Bills) between NA & NCOP. (see sec 78)
* Comms meet in public for sake of greater openness & public involvement.

(Do self assessment on pages 120-122)
UNIT 8 – LEGISLATIVE AUTHORITY: NATIONAL SPHERE (continued)

Relevant sections of the Constitution

Sec 73(1)
= All Bills

Sec 73(5)
= “ “ “ “ “

Sec 74(1)(a-b)
= Bills amending the Const 

Sec 74(2)(a-b)
= “ “ “ “ “

Sec 74(3)(a-b)
= “ “ “ “ “

Sec 75(1)(a-d)
= Ordinary Bills not affecting the provinces

Sec 76(1)(a-e)
= Ordinary Bills affecting provinces

Sec 79(1)
= Assent to Bills

8.2 Legislative Capacity of Parliament

Exclusive competence of Parliament

The Constitution gives Parliament 3 kinds of law-making powers (only they can wield it):-

· To amend & repeal its own laws
· To make laws on those areas given to it by various provisions of the Const. Applies even if the law deals with matters that fall within exclusive competence of provinces.
· Has residual leg capacity to make laws relating to areas not enumerated in Const / mentioned in Schedule 4 & 5 of Const.
If Parl makes laws that fall within its exclusive legis function – must use procedure set out in Sec 75 of the Const.

Concurrent legislative competence of Parliament

* Parl – concurrent legis authority with Prov legis to make laws pertaining to matters listed in Schedule 4. (Parl & Prov Legis share power to make laws for matters listed in Sch 4) 
* Should conflict arise relating to concurrent matter – Nat Law usually prevails over Prov Law (Provided criteria set out in Sec 146(2) & (3) are met)
National Legislative power to intervene 

* (Study Sec 44(2) of Const)

* Schedule 5 – Sets out matters over which Prov Leg has exclusive competence. 

* But power is not absolute – subject to intervention of by Parl

8.3 National Legislative Process

Definition 


* Legis Process – series of actions that must take place before a law is formulated & considered, 

refined & approved 


* Procedures to be followed depend on category of laws that Parl wants to make/enact.


* This means that Parl:-

· Will use the form & manner set out in sec 75 if makes law in areas where has exclusive competence

· Will use form & manner provisions of Sec 76 in makes laws in areas where it shares legis competence with Prov Legis.

Initiation of Legislation – generally

* Legis process consists of a number of stages:-


1st Stage
= Draft legis formulated & finalised

= Most legis drafted by executive authority (better equipped to do ito expertise &   

    Infrastructure to determine need for new / adapt laws to regulate particular  

   sphere of interest) 




= Characterised by extensive consultation with interested people concerned. 

2nd Stage
= Introduction of Bills in Parliament



= A competent functionary to place a bill on order paper of Parl.



= Sec 73 prescribes who may intro bills & in which house it should take place

3rd Stage
= Consideration of bills by Parl.

= Bills debated in committees & plenary sessions of Houses of Parl to determine    

   its background, purpose & principles involved


4th Stage 
= After bill considered – put to vote




= Bill must be passed by number of members of house concerned




= But bills amending Const – require greater majority


5th Stage
= Bill passed by NA – referred to NCOP.




= Bill passes by NCOP – referred to NA (s.73(5))




= Bill must be considered & put to vote in house which been referred to.


6th Stage
= Once Bill adopted by relevant Houses of Parl – referred to President for assent 


   (s.79)




= Assented to & signed by President becomes an Act of Parl.




= Only takes effect once published in Gov Gazette (or later date determined by 

                                   Act itself (S.81)

 8.4 Bills amending the Constitution – NB!!!!!!!!!!!!!! (STUDY IN DETAIL)

Req for Const amendments in Sec 74

Why Sec 74(1) prescribes such stringent majorities. 

Rautenbach & Malherbe (166) – 
* Sec 1 contains values & principles given effect by various provisions throughout Const.

* Necessary to protect Sec 1 & provisions – by entrenching stricter amendment procedure

* If wasn’t done – would be very easy to undermine values embodied in Sec 1 by a less strict 

   procedure – resulting in sec 1 becoming useless.

* Eg. Bill of Rights = Sec 1 contains values of human dignity & equality. – Any amendment which 

   has effect of violating these values would req 75% majority of NA & support of 6 provinces in  

   NCOP.

* Prevailing position = Still no consensus of whether courts will adopt this interpretation to the issue 

   of amendment of Sec 1 of Const 
(Do activity on page 132)

8.5 Ordinary Bills affecting the Provinces

* Sec 75 & 76 – deal with adoption of ordinary bills (those not amending Const)

Sec 75 = Sets out procedures for adoption of ordinary Bills not affecting the Provinces

Sec 76 = Deals with ordinary bills affecting the Provinces

* Vitally important that Prl correctly identify ordinary Bills as 1 that either / doesn’t affect the Prov.

* If bill affecting prov – passes in accord with procedure laid down for bill not affecting prov – 

   (or vica versa) – Adopted bill not properly enacted & doesn’t become law.

* Often difficult to categorise Bill as either one / other.

* in Ex parte the President of the RSA: In Re Constitutionality of the Liquor Bill 2000 par 27 – 


CC stated that any bill whose provisions in substantial measure fall within a functional area listed 

           in Sch 4 must be dealt with under sec 76 (STUDY SEC 76)

* Sec 76(3)-(5) = Sets out when bill to be regarded as one affecting the Prov. (no need to know 
                           these sec’s in detail)
* Sec 76(3) = Refers inter alia to bills falling within functional area listed in Shed 4.

                    (Shed 4 – contains list of functional areas over which Parl & Prov ligis have power to make 

                     laws. )

* Therefore – Bill listed in Shed 4 – be regarded 76(1)-(2) affecting Prov & be adopted in accordance 

   with Sec 

(Do activities on page 133)
STUDY SCHEMATIC FORM ON PAGE 135

8.6 Ordinary Bills not affecting the Provinces

* If bill doesn’t fall within area listed in Sched 4 & 5, nor provided for in sec mentioned in se.76(3)-(5) = 

  Considered a bill not affecting prov. & must be adopted ito Sec 75
* Sched 5 – lists functional areas over which Prov have exclusive legis competence.

* Parl may not adopt legis falling in any of these funct areas. – unless authorised to do so ito sec 44(2)

(Study Sched 5 & Sec 44(2) & answer questions on page 136)
( Do activity on page 136)

8.7 Assent by the President

* Sec 79 – deals with assent to bills

* Ito subsec 1 – President may refer a bill back to NA for reconsideration if he has reservations about 

  constitutionality of the bill.

* Above amounts to greater power then under interim Const – ito which President could refer bill back 

   to Parl only if procedural defect had occurred in legis process.
* Under final Const – President can also refer bill back if believes it doesn’t meet substantive req of 

  Const.

* Our final Const doesn’t go as far as USA Const which gives President a veto over legis adopted by Parl 

   (“congress”)  
* SA President – doesn’t have power to refuse to sign a bill. – Only has power to refer it back to NA 

* If reconsidered bill fully accommodates Presidents reservations – then he must sign it. 

* If doesn’t sign – he must either assent to & sign bill or refer it to Const Court for decision   

  const.(S.79(4)

* If CC decides bill is const – Pres must assent to & sign it

* In 1999 – Pres referred Liquor Bill to CC – for decision on const

* Ex Parte The President of the RSA: In Re Constitutionality of the Liquor Bill 2000 = 



CC spelt out – 1 – Circumstances under which Pres can refer bill to CC 




2 – Scope of Court’s power to consider the const of the Bill

(Do activity on page 138)

8.8 Limitations on Parliaments Legislative Authority

* Power of Parl – derived from Const – Power then also limited by Const.

* Chaskalson & Klaaren identify number of limitations on legis power of Parl:-

Fundamental-rights limitations: 
- Parl bound by Bill of Rights. 
- May not limit right contained (except in accord with   

  limitation clause in sec 36  

Federalism limitations
         :
- See disc under 8.8.2
Separation-of-power limita       :
- Look at cartoon in beginning of unit
- See – same person acts as judge, jury & executioner.= 

  violation of Separation of power






- Parl may not usurp functof executive /judiciary or allow 

                       them to usurp its own powers. (Parl may not do anything 

                       to compromise independence of courts / restrict free 

                       access to courts.

· Delegation Limitations
         : - See discussion under 8.8.3

· Limitation on power to amend Constitution
: - See discussion under 8.8.4

Procedural Limitations

: - Parl must correctly identify the Bill (1) amending Const 

    for (2) affecting Prov or (3) not affecting provinces. 






  - Then follow prescribed procedure for adoption of bill

Extra-Parliamentary consultation:- Const provides that certain categories of bills may not be 

 





     passed unless certain bodies have been consulted.
8.8.2 Federalism Limitations

* Parl may also not pass laws in any area over which Const allocates legis authority to the Prov / Local 

  spheres. 

* Executive Council of the Western Cape vs Minister for Provincial Affairs; Executive Council of KZN vs 

  President of the RSA 1999

· CC considered if Parl can make laws about matter in which Const entrusts to Prov legis & municipalities?

· CC rejected argument that; except matters falling in Sched 5; Parl has concurrent powers with prov & munic .

· CC emphasised Parl’s legis authority must be exercised “in accordance with & within limits of the Const” (s.44(4))

· CC found inter alia  that Sec 13 of Local Gov: Muni Structures Act 117 of 1998 encroached upon power of prov to decide which type of munic to est in particular area & was accordingly unconst.

(Do activity on page 140)

8.8.3 Delegation of Legis autority

* a Regular feature in  modern states

* Parl often leaves it to Prov legis / members of nat. executive to “fill in gaps” in Parl legis by means of 

  proclamations / regulations

Delegation of legis authority to the executive

In Executive Council of Western Cape Legis vs President of the RSA 1995:

- Case concerned sec 16A of Local Gov Transition Act (conferred on President power to amend 

  Act by proclamation)

- President used power to transfer certain powers from prov to nat gov.

- Prov Gov attacked const of (1) Sec 16A of Act; and (2) proclamation issued ito it.

- Chaskalson P – formulated Q before court as follows:-


* Whether under our Const, Parl can delegate / assign its law-making powers to 

              executive / other functionaries, & if so under what circumstances, or if such powers 

              must always be exercised by Parl itself in accord with relevant provisions of Const. 
- Chaskalson also noted = SA courts have in past given affect to Acts of Parl which vested  

                                      plenary power in executive . 

                                   = Such legis also considered valid in English Law & most Commonwealth 

                                      Countries.

                                             = Courts in USA & Irland held that legis power may be deligated only 

                                                 within prescribed limits & delegation may not be so broad/vague that 

                                                 executive effectively takes over function of legis.


- Further – Our Const claims that Parl can no longer claim supreme power subject to limitations 

  imposed by Const. It is subject to provisions of Const & only has powers vested in it by Const 

  expressly / by necessary implication.

- In later decision – CC found Sec 24 of Munic Structures Act consti impermissible delegation of 

  Parl’s legis authority.

- In Executive Council of the Western Cape vs Minister for Provincial Affairs; Executive Council of KZN vs 
  President of the RSA 1999 = CC held that Const does not authorise delegation of power to determine 
  the term of a munic council.
(Study par 120 – 126 of Executive Council decision – par 125 = NB)

Delegation of legis authority to Prov Legislature
* Sec 44(1)(a)(iii) – authorises the NA “to assign any of its legis powers, except power to amend Const, 

   to any legis body in another sphere in Gov.”

* Acc to Chascalson & Klaaren – such assignment proceeds my Act of Parl & not by proclamation.

Constitutional Amendment

Sec 74 prescribes certain special proc & special majorities to amend Const

In addition – can be argued that an amendment which constravined basic structure / spirit of Const would be invalid even if req proc was followed.

(Do activities on page 143)

Do self assessment questions on page 144 – 146)

UNIT 9 – Executive authority: National Sphere

(Go through page 148 – 149 & do activity on page 149)

Relevant sections of Const:-

· Sec 83(a) – (c)

= The President

· Sec 84(1)(2)(a)-(k)

= Powers & functions of President

· Sec 85(1)(2)(a)-(e)

= Executive authority of the Replublic

· Sec 86(1)-(3)


= Election of President

· Sec 87



= Assumption of office by President

· Sec 88(1)(2)


= Term of office by President

· Sec 89(1)(a)-(c)(2)

= Removal of President 

· Sec 90(1)(a)-(d)(2)-(4)
= Acting President

· Sec 91(1)(2)(3)(a)-(c)(4)(5)
= Cabinet

· Sec 92(1)-(3)(a)(b)

= Accountability & Responsibility

· Sec 93(1)(a)(b)(2)

= Deputy Ministers

· Sec 94



= Continuation of Cabinet offer elections 

· Sec 95



= Oath or affirmation

· Sec 96(1)(2)(a)-(c)

= Conduct of Cabinet members & Deputy Ministers

· Sec 97(a)(b)


= Transfer of functions

· Sec 98



= Temporary assignment of functions

· Sec 99(a)-(c)


= Assignment of functions

· Sec 100(1)(a)(b)(i)-(iv)(2)(a)-(c)(3) = National intervention in provincial administration

· Sec 101(1)-(4)


= Executive decisions 

· Sec 102(1)(2)


= Motions of no confidence

What is executive authority?

The power to execute & enforce legal rules.

9.2 Importance of the National Executive

* Rautenbach & Malherbe – 3 reasons for importance of Nat Exec & why public attention is more 

   focused on actions of Exec then on legis & judicial bodies:-
Highest exec offices nearly always occupied with political leaders
In all states – extensive powers assigned to exec bodies to create rule of law through subordinate legis
Exec organs – plan; co-ordinate & manage state activities. (play key role in planning policy & contents of rules of law which legis bodies approve)

* In SA – importance enhanced by – need to address social & economic imbalances created by 

   apartheid.

* Must devise policies & initiate legis to effect more equitable distrib of wealth & power.

* To implement these policies & oversee transformation of public service.

* Can only be done by a strong, effective exec authority

* Need for strong exec – to be balanced against Const values of openness, accountability & rule of law

* Exec derives his powers from Const but is also limited thereby

* Const provides for mechanisms through which other institutions can exercise control over exec.

* Main functions set out in Sec 85(2)

9.3 The President

9.3.1 President as head of state & head of national executive

* Sec 83(a) = Pres is head of state & head of exec. (head of state & head of Gov = 1 person)

* Contrast to position in UK, Germany, India & other. – above are separate persons

  (King/Queen = Head of state – fulfils ceremonial role – acts only on advice of Cabinet Ministers / 

   Prime Minister = head of Gov)
* 1983 = first time introduced exec Pres. (1993 & 1996 Const retained this)

* Sec 85(1) – Exec authority of Republic – vested in Pres (qualified by Sec 85(2) & 84(1))

* Sec 85(2) – Pres exercises exec authority together with other members of Cabinet

* Exercise of exec auth – not Pres’s sole responsibility = Members of Cabinet – individually & collectively 

   responsible for exec decisions

* Sec 84(1) – Pres has powers entrusted by Const & legis. (may not exercise powers that have not 

   been granted on Cabinet Minis / Gov officials

9.4 Election, Term of Office & Removal

* Sec 86 -  Provides for elections of Pres by NA from among members. 


Part A of Sched 3 – Sets out procedure to be followed during such election

* Sec 87 – Governs assumption of office by Pres 

* Sec 88 -  Deals with term of office by Pres

* Sec 89 – Makes provision for removal of Pres by NA on grounds of followsing:-

Serious violation of Const / law

Serious misconduct

Inability to perform functions of office

* Sec 90 – Provides for an Acting Pres

(Do activity on page 160)

9.5 Powers & Functions 

Read Sec 84(1) – 

Pres has following powers:-

· entrusted by Const

· entrusted by other legis

· implied powers – powers necessary for exercise of powers expressly conferred by Const/legis
(Study table on page 162)

9.6 Prerogatives (common-law powers)

9.6.1 Definition

* A discretionary power exercised at will.

* Common-law powers possessed by leader of state by virtue of his pre-eminence over other citizens

* Powers of exec nature – now exercised only on advise of Cabinet Ministers.

* Powers conferred upon Pres by Sec 82(1) of 1993 Const & Sec 84(2) of 1996 Const historically 

   originated from royal prerogative. Raises following Q’s:-

· Does Pres retain any common-law prerogative powers not contained in Sec 84(2) & if so if exercise of these powers are subject to Const review?

· Does powers of Pres ito Sec 84(2) are subject to Const review , or if these powers are at absolute discretion of the head of state?

Does the Pres retain any common-law prerogatives? (those not contained in Sec 84(2))

 * Rautenbach & Malherbe argue – Pres does retain prerog powers to issue passports & perform acts of 

   state.
* Issue of passports now regulated by SA Passports & Travel Doc’s Act 4 of 1994. (Act provides duties &   

   powers now vested in Gov of Repub.. Therefore, no longer prerpg power – but statutory power)

* Acts of State – only prerog powers which have not been written into Const / legis.

Are these powers subject to Const & judicial review?

* President of RSA vs Hugo 1997 – CC considered Q whether Pres’s powers to pardon / reprieve 

   offenders is subject to const review.

* This power, is recognised in both 1993 & 1996 Const.

* Court was of opinion that:-

· Only prerog powers still in force – those which are specifically enumerated in Const
· Exercise of these powers – subject to Const review.
· Follows from face that Const is supreme & all branches of Gov are bound by it.
· See also Certification of the Const of the RSA 1996 1996; President of RSA vs SA Rugby Football Union 1999 (par 144)
9.7 How must Pres exercise his powers & functions?

* Const also sets out powers of Pres & also prescribes how powers must be exerc.

* The Pres must:- 

· Respect & promote Bill of Rights

· When applicable – Observe rules of Admin Law.

· Respect separation of powers between legis, executive & judicial organs of state

· Respect const status, institutions, powers & functions of gov in prov & local spheres.

* Four Categories of Const req relating to Manner in which Pres reaches decisions:-

· Instruction to exerc certain powers  “together with Cabinet” (9.7.1)
· Instruction to exerc certain powers  “ after consulting” other functionaries (9.7.2)
· Instruction to exerc certain powers  “ on recommendation of”, “on advise of” as “proposed/nominated by”, or as “called for” by other funct (9.7.3)
· Req that decisions of Pres be countersigned by Cabinet members
9.7.1 Powers which Pres exercises together with the other members of Cabinet.

* Sec 85(2) – Pres exercises exec authority “together with” other members of Cabinet. 

   Raises 2 Q’s:-

1. When does Pres exercise executive autority?

2. What does it mean to act “together with other members of Cabinet?”

1. Clear from Const that not all the Pres’s powers involve exercise of authority.

* Sec 83(a) & Sec 84(1) distinguish between between powers exercised by Pres as head of state & as  

   head of Nat Exec

* Sec  85(2) Mentions some of Pres’s functions in exercising exec authority

* Cons entrusts number of specific powers to Pres as head of nat exec – concerning appointment of 

  bodies & functionaries as follows:-

· Judges (sec 174(3)&(4))

· Nat Commissioner of Police (s 207(1))

· Head of intelligence service (s 209(2))

· Inspector monitoring intelligence service (s 210)

· Members of Financial & Fiscal Comm (s 221(1))

* Other powers exercised by Pres as head of nat exec include:-
· Employment of defence force (s 201(2))

· Pres’s powers as commander-in-chief of defence force (s 202)

· Declaration of a state of national defence (s 203)

* Pres does not need to perform these powers together with Cabinet because CC indicated that these 

   powers derive fromo old common-law prerogatives & concern the exercise of Pres’s powers as head of 

   state. 
2. According to Rautenbach & Malherbe phrase “together with other members of Cabinet” means 

    roughly same as “in consultation with the Cabinet” (used in interim Const) 

* Interim meant functionary who had to be consulted had to concur.

* But if functionary were a body of persons – had to concur in accordance with its own decision-making 

   procedures. 

9.7.2 Powers which President exercises “after consulting” other functionaries

* Pres appoints:-
· Judges of CC (s 174(3)&(4))

· Chief Justice & Deputy Chief Justice (s 174(3))

· Four members of Judicial Service Commission (s 178(1)(j))

   “after consulting” other functionaries.

* After consultation – Pres not bound by recommendation

9.7.3 Power which Pres exercises “on recommendation of”, “on advice of”, as “proposed/nominated by”, or as “called for” by other functionaries or institution.

* For instance:-

· Sec 174(6) – Provides that Pres appoints all judges, except Chief or Deputy Chief Justice & judges of CC on advice of Judicial Service Commission

· Sec 177(2) – Pres removes a judge from office if Jud Serv Comm has made finding in this regard & NA calls for judge to be removed.

* Pres is bound to act as advised / according to recommendations received.

(Do activity on page 167)

9.7.4 Confirmation of executive decisions 

* Study Sec 101(1)&(2) of Const

* Pres’s decision – be in writing if taken ito legalisation / has legal consequences.

* If decision concerns a function assigned to a Mem of Cabin – that mem to countersign decision.

9.7.5 Pres must take personal responsibility for powers conferred upon him

* Legal principle that if entrusted with particular power – must exercise power personally – unless a 

   valid delegation of power in question.

* CC considered applicability of this principle to Pres’s const powers in  President of RSA vs SA Rugby 

   Football Union. – Validity of appointment of inquiry into administration of rugby was in issue.

* Par 1-2; 24 & 33-41 = in Court a quo found Pres had abdicated his responsibility to appoint Comm of inquiry ito Sec 84(2)(f) & decision to appoint such a comm. was taken by the Minister of Sport.

* Appointment of comm. was therefore found to be invalid.

* CC agreed that Pres had to exercise power personally. – Important that Pres takes final decision.

* CC found – no abdication of Pres’s responsibility. Pres discussed matter with both his legal advisor & 

  director-general in his office & made up his own mind about decision.

(Study hints on page 169)

9.8 The President & the Courts

President of the RSA vs SA Rugby Footballl Union – 

CC had to consider question whether Pres can be ordered to give evidence in a civil matter in relation to performance of his official duties.

(Do activity on pages 169 – 170)

9.9 The Cabinet

9.9.1 Composition 

Sec 91 – deals with composition of the Cabinet & appointment of Cabin mem other then Pres.

9.9.2 Accountability

Sec 92(1) – Deputies & Ministers are responsible for functions & powers assigned to them by Pres.

Sec 92(2) – Mem of Cabin – accountable, individually & collectively, to Parl for exercise of their powers 

                   & performance of their functions.

Notions of individual & collective ministerial responsibility first developed in British Const Law

Collective Responsibility 
* Memm of Cabin – act in unison to outside world & carry joint responsibility before powers & functions. 

* Ministers who disagrees with particular Cabin decision – must either support it in public or resign.

Individual accountability

* According to Venter – notion of IA responsib conveys 3 duties on minister concerned:-

· To explain to Parl what happens in his/her department

· To acknowledge something had gone wrong in their department & see to that mistake is rectified.

· Resign if situation is sufficiently serious

* Venter – Minister is obliged to resign under these circumstances:-

· Minister is personally responsible for something that has gone wrong

· Minister is vicariously responsible for actions of officials in his department (if minister has been informed thereof – to inform Parl of mistake & to rectify it – is sufficient for not resigning)

· Minister has been guilty if immoral personal behaviour

* Parl does not have powers to dismiss a Minister. – but can exert moral & political pressure on minister 

  to resign.

* President is likely to dismiss a Minister whose continued presence has become an embarrassment to 

   the rest of Cabin  

9.9.3 Conduct of Cabinet Members

* Sec 96 – deals with ethical conduct of Cabin mem & Deputy Ministers. (provision NB!!!!!!!!!EXAM!)

* Sec 136 – deals with conduct of members of exec council of a prov & almost identical to Sec 96
9.10 Control over the Executive

9.10.1 Parliamentary Control

* Number of reasons for the principles of ministerial accountability & parliamentary oversight over the 

   exec are central to Const:-

· Apartheid political order was characterised by of power in hand of exec & lack of accountability on part of exec organs of state. Result = Abuse of power, human rights violations & corruption
· Const seek to move away from old political culture & aims to ensure accountability, responsiveness & openness in Gov
· Members of Parl – elected representatives of people – its their duty to ensure that exec governs country in best interests of the people.
* Sec 55(2) – Instructs NA to provide mechanisms to ensure all executive organs of state in nat sphere 

   are accountable to it & maintain oversight of exercise of nat exec authority 
* Following types of parl control over exec are currently in place:-

· Individual & collective responsibility 
· During question time in houses of Parl – mem may put q’s to ministers on any aspect og exercise of their powers & func
· Interpellations – used to to enter into short debate with ministers on particular aspect of their responsibilities
· Parliamentary committees often investigate & report on activities of exec,
· Sec 101(4) – refers to tabling in  approval by Parl of subordinate legislation.
· Parl has to authorise raising of taxes & spending of public funds 
· Sec 89 – provides for removal of Pres from office by NA. (resolution must be adopted by 2 thirds majority of members of NA & only occur on grounds of serious violation of Const / Law, serious misconduct or inability to perform functions of office
· Sec 102 – provides for adoption of motions of no confidence in Pres or Cabin excluding Pres. If motion adopted in Pres – must resign – together with other mem of Cabin. If motion adopted in Cabin, excl Pres – Pres must reconstitute Cabin.
(Do activity on page 174 & read page 175)

9.10.2 Judicial Control

* Exec bound by Const as supreme law = any exec conduct inconsistent with Const – invalid

* Courts have important role to play to ensure exec respect & observe Const.

* Courts can test exec conduct against the following criteria:-

1. Bill of rights – Exec & state admin may limit rights in Bill of rights only to extent that they are acting ito a law of general applic. – BoR seeks to prevent exec from abusing human rights during state of emergency.
2. During apartheid – powers of courts limited to enquire into validity of exec & admin conduct by inclusion of outer clauses in legis. ( these clauses ousted juris of courts to question gov conduct in certain areas.) Sec 34 – ensures right to have any dispute that can be resolved by application of law decided in fair public hearing or before court. (This sec together with Sec 33(1) effectively bans outer clauses)
3. Inclusion in Bill of Rights of right of access to info (sec 32) & right to just admin action (sec 33) – to ensure accountability & openness of exec organs of State
4. Const lays down certain procedural requirements for validity of Pres’s action.
5. Exec organs to respect doctrine of separation of powers & may not usurp functions of the legis / do anything to compromise independence of courts 
6. Exec organs in Nat sphere – to respect const status, institutions, powers & finc of gov in prov & local spheres.
9.10.3 Administrative Law

* Rule of Admin Law – constitute one of most important controls of powers of exec 

* Admin law comprises rules & principles of governing performance of exec & admin funct.

* Binds – exec auth, state admin & private institutions wielding auth over their members.

* Rules of Admin law relate to body / person who exercises given power, scope & content of the power 

   & procedure to be followed to exercise the power etc

* Exec organs & state admin – under const obligation to act lawfully, reasonable & procedurally fair.

* President of RSA vs Sarfu – dealt inter alia with question if all acts of exec must comply with Sec 33

   (Sarfu = SA Rugby & Football Union)

* Argued in Sarfu -  that Pres did not act in a manner which was procedurally fair. (Pres didn’t give Sarfu 

   opportunity to make representations to him before deciding to appoint the commission.)

* Judge in High Court agreed with contention. BUT CC found appointment of comm. ito Sec 84(2)(f) 

  doesn’t constitute “admin action” as contemplated by Sec 33

(Do activity on page 177)
9.10.4 Control by other institutions

* Const appoints other institutions (apart from Parl & the judiciary) to investigate, criticise & report on 

  activities of exec.

* Most important institutions are:-

1. The Public Prosecutor – 
- Has power to investigate any conduct of gov / admin that is suspected to be improper. 

- Also has power to report conduct & take appropriate remedial action (sec 182(1))

- Is a independent & impartial institution (sec 182(2)) 

- Must report to NA at least once a year (sec 181(5))

2. The Auditor – General – 
- Must audit & report on accounts, fin statements & fin management of state departments & 

  admins (sec 188(1)) 

- Must submit audit reports to any legis who has direct interest in audit. (s 188(3)). 

- is Is an independent & impartial institution.(s 181(5))

3. Commission of Enquiry – 
- Pres has power to appoint Comm of Enq into matters in conn with exec (s 84(2)(f)

- Reports are considered by Pres

4. Special investigating Units-
- ito Special Investigating Units & Special Tribunals Act 74 of 1996 – Pres has power to appoint SIU to investigate allegations of unlawful conduct by employees of state & of corruption

5. General Public – 
- Can exercise control over exec (&other branches of gov) through public debate & criticism & various pressure groups.

(Do self assessment & read through all)

UNIT 10 – JUDICIAL AUTHORITY

Relevant sections of Const

* Sec 165(1)-(5)


= Judicial Authority

* Sec 166(a)-(e)


= Judicial System

* Sec 167(3)(a)-(c)


= Const Court

* Sec 167(4)(a)-(f)


= Const Court

* Sec 167(5)



= CC

* Sec 167(6)(a)(b)


= CC

* Sec 168(3)(a)-(c)


= Supreme Court of Appeal

* Sec 169(a)(i)(ii)(b)


= High Courts 

* Sec 170



= Magistrate & other courts

* Sec 172(1)(a)(b)(i)(ii)

= Powers of Courts in Const matters

* Sec 172(2)(a)


= ( Similar to 167(5))

* Sec 174 (1)-(8)


= Appointment of Judicial Officers

* Sec 176(1)-(3)


= Terms of office & Remuneration

* Sec 177(1)(a)(b)


= Removal

* Sec 180(a)-(c)


= Other matters concerning the admin of justice

10.2 Judicial Authority – Definition & Body that is vested with Judicial Authority

* Sec 165 – provides that Judicial Auth of Republic is vested in the Courts.

* Funct of Courts to be seen in distinction to the legis & exec auth

* Judiciary – Performs an adjudicatory funct

* Jud auth occurs when a court tribunal is involved in solving disputes between subjects of state / 

  between state & its subjects.

* In exercising this power – judic is involved in interpreting & applying legal rules to concrete legal 

  disputes & thus enforcing legal rules.

* “Where there is a right there is a remedy” 

* The judiciary could be defined as an organ of state not forming part of the exec or the legis.

* (read scenario on page 190 above activity)

(Do activity on page 190)

10.3 The judiciary in Historical sense

* What was the status of the Judic pre-1993?

· Between 1910 & 1994 – SA followed a const system based on principles & ideologies of parlm sovereignty.
· Before 1993 – system of gov had profound effect on role & status of SA.
*Some of the implications of this system of gov where the following:-
· Judiciary seen as subordinate to law-making auth 

- had little / no room to manoeuvre against apartheid & policies of the then gov

· Judic – viewed with distrust & suspicion since it shared the responsibility for implementing segregation & apartheid policies that originated in Parl

· Although Parl was responsible for political oppression – courts were also to blame as they enforced policies that emanated from Parl.

· Despite numerous attempts to oppose gov (Second Harris case) - became clear that power of 

 
judic to test legis & exec conduct overwhelmed by power vested in Parl & absence of Bill of   

Rights

         - Judic could only test manner & form provision 

         - or test procedure for enactment of Act of Parl had been complied with & not if Act was invalid / 

 Unconst

· Judic was manned by conservative, elite white men.

- Their ideological inclinations consistent with rest of white state

- Therefore informed judgments that were delivered in this time period

- Few black magistrates in townships , not in position to influence legal culture of courts

* The 1996 Const – heralded new era of democratic gov based on const supremacy & promotion of 

   democratic objectives & remove constraints imposed on Judic prior to 1993.

10.4 The role of the Judiciary under the 1996 Constitution

Has status of courts changed under 1996 Cons?
- It has changed fundamentally since 1994.

- Jud plays big role in maintaining & upholding Const which is the supreme law of the land

Judic now has number of functions:-

· By hearing cases involving alleged breaches of Chap 2 rights – Courts seeks to preserve & foster basic human rights created under const state
- in Baloro & Others vs Univ of Bophuthatswana & others 1995, Friedman J acknowledged that courts are now cast in addition to social engineers, social & legal philosophers

-  Because courts are now called upon to promote values underlying an open & democratic society based on freedom & equality.

· Const supremacy – replaced parl sovereignty.
- Jud now exercises power to test all laws passed by Parl & prov legis conform with provisions of Const.

· Jud also performs watch over exec by ensuring that exec adheres to the norms, values & principles set out in const

· In Barolo – Court recognised that courts will not only be confined to interpreting existing laws but also engage in generating new laws (due to changing circumstances) 

* Jud acts as guardian of Const & guardian of its ethos & values.

(do activity on page 193) 

10.5 Structure of the Judicial System

10.5.1 Prior to 1993

* Before 1993 – Jud auth divided courts into hierarchical system of courts

* This structure was organised as follows:-
· Appellate Division
- at apex of court structure
- Highest court of appeal & had jurisdiction to hear appeals from prov & local division of Supreme Court of SA

· Supreme Court of SA
-  Subdivision of Appellate Div 

- Consisted of Prov & local divisions

· Lower Courts
- Consisted principally of Mag Courts 

- Divided into regional & district courts

· African Courts 
- Made up of Chiefs’ & Headman Courts

- Heard petty civil & criminal matters 
- Made judgment ito customary law.

10.5.2 After 1993

What is the current structure of SA’s judic system?

* 1996 Const made some fundamental changes to court structure

* Study Sec 166

* Sec 166 enumerates, in order, hierarchy, the 5 categories of courts as follows:-

· Constitutional Court

· Supreme Court of Appeal 

· High Courts 

· Magistrates Courts 

· Other Courts – created by Act of Parl

If you compare the pre-1993 & post-1993 court structure – you will find that the following changes have been made:-

· 1996 Const creates specialised Conts Court – highest court in land
- Idea of such a court was first rejected by many lawyers & politicians 

- Felt new Const should be adjudicated by ordinary courts. 

- And creation of such court would result in too rigid distinction between const & 
  nonconst matters & would exempt ordinary judges from obligation to interpret & apply 

 the Const

- On other hand – proponents of CC argued that judic suffered from severe legitimacy 

  crises 


- In end – was decided to institute CC which would have final say in Const matters
· Supreme Court of Appeal – the old Appellate Division – now a fully fleged Const entity

- Supreme Court of Appeal & CC – both courts of appeal

· Sec 166 creates number of High Courts, created from old prov & local divisions of Supreme Court & SC of former TBVC states

· Mag Courts & specialised Courts – remain unchanged 

(Do activity on page 196)

10.6 Jurisdiction of Courts

10.6.1 Meaning 

* In const state – disputes can take one of two forms:-

1.
Dispute between individual & gov body. (indiv feels gov body has not acted in accordance with 

     principles embodied in Const.) 

- eg. Parl passes law which state only men are allowed to serve in military & women claim that Parl has acted in violation of equality clause – Sec 9 of Const

2.
Dispute between gov bodies themselves about distribution & exercise of gov auth.


- eg. Exec from one of provinces claims there has been an improper delegation of o another legis 

     auth to another body 

* In order to resolve these disputes – have to choose correct forum. 
* Jurisdiction means power or competence of court to adjudicate on, determine, or dispose of, a 

  dispute. (ability / authority of court to hear particular matter)

* Power for court to hear particular dispute may be determined by number of factors:-

· Geographical delineation of Mag districts

· Causes of action

· Amount of claim etc

10.6.2 The Constitutional Court

* Study Sec 167 & read sec 167(3)

* Highest court in all Const matters

* Court with final instance of appeal in all const matters 

* In President of Replublic of SA vs SARFU 1999 – CC held that const matters could include the 

   following:-

· Allegations of bias on part of Judic officers
· All aspects of exercise of public power

· Interpretation of & application of laws that give effect to a right in the Bill of Rights

· Development or failure to develop the common law

· Any matter concerning nature & ambit of powers of the High Courts
* Sec 167(4) – sets out matters over which CC exercises exclusive competence.
* CC exercises concurrent & exclusive judicial competence

10.6.3 The Supreme Court of Appeal

* Sec 168 provides the Supreme Court of Appeal can hear any matter. This means that:-
· Allowed to hear & decide const issues – except those matters that fall within exclusive jurisd of CC
· Has same breadth of const jurisd as High Courts 
· Will be final court of appeal on nonconst matters
10.6.4 The High Courts
* Sec 171 – sets out jurisd of High Courts 
* Have wide const powers & may decide any const matter (except if falls within exclusive jurisd of CC / 

   allocated to another court of similar status of High Court)
* Can also decide on disputes conferred upon them by statute.

10.6.5 The Magistrates’ Court 

* Sec 170 governs jurisd of Mag Courts 

* Cons doesn’t confer any const jurisd on Mag Court – but doesn’t mean it can never decide const 

   matter.
* Court may not enquire into validity of any legis / conduct of the Pres

Summary

* Supreme Court of Appeal ; High Court & Court of similar status – may make order concerning 
   constitutionality of an Act of Parl, provincial Act or any conduct of the Pres

* But such an order of invalidity has no force of law unless it is confirmed by the CC.

* eg. Satchwell vs President of the RSA & another 2002 – CC confirmed order of Transvaal Provincial 
   Division of High Court – to effect that sec’s 8 & 9 of Judges Remuneration & Conditions of Service Act 
   88 of 1989 was unconst – because affected benefits of judges’ same sex partners & not judges’ 
   spouses.
(Do activity on page 199)
10.7 Appointment of Judges 

* Manner in which judges were to be appointed – another contentious issue.

* Lawyers, academics & politicians – concerned that new gov might appoint their own supporters as 
   judges - & that this would compromise independence of & integrity of judiciary

* There was need for transformation – from institution dominated by white males to one that 

   represented both race & gender

* 1993 Const created new body – Judicial Service Commission (JSC) – comprising members of judic, 

   legal profession & politicians.
* JSC – to advise gov on matters relating to judiciary & make recommendations regarding appointment, 
  removal from office, term of office & tenure of judges. 
* Involvement of JSC in appointment of judges was believed to restrict power of exec to appoint 

  whomever they wished & bolster judic independence.

* 1996 Const also provides for role of JSC in appointment of judges & other matters relating to judic.

* Sec 178 prescribes composition of JSC , as well as other matters relating to JSC.

(Study Sec 178 for exam! NB!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!)

* Sec 174 – deals with appointment of judic officers.

Study Sec 167(1) & (2) – deals with composition of CC 

& Sec 168(1) & (2) – deals with composition of Supreme Court of Appeal.

* Sec 174(3) states that Pres as head of Nat exec – appoints Chief Justice & Deputy Chief Justice of CC. “after consulting” with JSC & leaders of parties represented in NA.

Important to note the following:-

· Pres makes these appointments in his capacity as head of nat exec. He must act together with other members of Cabinet.
· Pres makes appointment after consulting with the JSC & leaders of political parties.
Must also study provisions dealing with:-

· Other 9 judges of CC (sec 174(4))
· Chief justice & Deputy Chief Justice (sec 174(3))
· Judges of other courts (sec 174(6))
· Other judicial officers (sec 174(7))
Sec 174(1) & (2) set out considerations that must be taken into account when judicial appointments are being made. These include:-
· The candidate must be SA citizen
· Candidate must be fit & proper person
· Appointment must reflect racial & gender composition of SA
* Sec 174(5) provides that at all times – at least 4 members of CC must be persons who where judges at time they were appointed to the CC

(do activity on page 201)

10.8 Judicial Independence 
10.8.2 Meaning of Judicial Independence
* Trias politica Doctrine  = firmly embedded in 1996 Const

* Consequences of doctrine = independence of judiciary (idea of judic indep goes hand in hand with 

   doctrine of separation of powers.) 

* Courts only subject to law – no person/institution may interfere = effective mechanism to prevent 

   abuse of power.
* Is a vital ingredient to const of state

* Const contains = General provision – guarantees principle judic indep & non-interference by organs of 

   




    state. (s 165) 


   = Other specific provisions pertaining to appointment, salaries, removal & terms of 

 
 
       Office of judges
* Ruautenbach & Malherbe – distinguishes between PERSONAL & FUNCTIONAL independence of courts

10.8.3 Functional Independence

* Is an incidence of separation of powers doctrine
* Refers to way in which courts operate within framework of Const state

* In Canadian case The Queen in Right of Canada vs Beaugard 1986 – Dickson CJ = 

- judic power is exercised by judiciary 


- may not be usurped by legislature, exec / any other institution


- Judic officers exercise their powers subject only to Const & the law 

* Through years – SA’s funct indep was threatened. Most famous in 1950’s = 


- Parl attempted to set up High Court of Parl – would have power to set aside Appellant division 

  of Supreme Court

- Decision a  response to judgment in earlier decision of Appellant Div (Harris vs Minister 

            of Interior 1952 – declared Separate Representation of Voters Act 46 of 1951 unconst. On 
ground that was not adopted in accord with correct procedure for const amendment =  Act aimed to remove “coloured voters” from common voters roll = High Court of Parl reversed decision & upheld validity of Act)
* Validity of Act was attacked in Minister of Interior vs Harris – (“second Harris case”) 
- Argued that Parl was endeavouring to assume role & funct of court & attempting to act as judge, jury & executioner
- Cape Prov Div & Appellant Div accepted argument

- Appellant Div found High Court of Parl – not a court of law – Act was therefore invalidated 
* Sec 165 of Const seeks to prevent such a occurrence from happening again
= Subsec 1 – states judic auth vested in courts

= Subsec 2 – recognises indep of courts

= Subsec 3 – provides no-one may interfere with funct of courts 
= Subsec 4 – enjoins organs of state to assist & protect courts to ensure indep, impartiality,  

                    dignity, accessibility & effectiveness
(know Sec 165 for exam!!!!! NB!!!!!!!!!!!!!!!!!!!) 
* Another influential factor = Judic officers enjoy immunity against civil action & offence of contempt of 

   court 
* Stated in May vs Udwin 1981 = Judic officers wouldn’t be able to perform their task competently if 
   could be sued for defamation every time they expressed unfavourable view about a litigant / credibility 

   of a witness during course of giving judgment.
(Do activity on pages 204 & 205)

10.8.4 Personal Independence 
* Also known as Institutional Indep – secured by making sure judic officers are satisfied with conditions 

  of service & will not derogate from performing their functions.

* Personal Indep determined by:-

· Manner in which they are appointed 
· Terms of office – If appointed for fixed, non-renewable period – wont need to seek favour of politicians to be re-appointed
· Their security of tenure 
· Their conditions of employment – Politicians should not be in position to determine salaries of judic officers in an arbitrary manner
* Const seeks to safeguard personal indep of judges in the following ways:-

1. JSC plays important role in appointment of judges.
- Involvement of JSC makes it more difficult for exec to appoint its own supporters
2. Sec 176 – states that judges are appointed for a non-renewable period of 12 years – but must retire at the age of 70.
- Means judges enjoy security of tenure

3. Const makes it difficult for exec to dismiss judges.
- Sec 177 – stipulates circumstances in which judge has to vacate their position
- Pres may remove judge from office only if JSC find they suffer from incapacity, is grossly incompetent / guilty of gross misconduct and NA has called for their removal by resolution adopted with support of atleast two thirds majority of members.
4. Sec 176(3) provides that salaries, allowances & other benefits of judic officers may not be reduced
(Do activity on page 206)
10.8.5 Impartiality of Judges 

* Refers to state of mind of judic officer in relation to issues in dispute & parties involved
* Rule – judic officers not allowed to follow any other occupation / perform any other official funct that 

   is not compatible with indep of judic.

* In SARFU case – CC formulated test for bias as follows:-


= Question is – if responsible, objective & informed person would, on correct facts, reasonably 
   apprehend that judge has not / will not bring an impartial mind to bear on adjudication of the 
   case – a mind open to persuasion by evidence & submission of counsel

* Rule – presiding officer must recuse themselves from proceeding should there be a reasonable 

   apprehension that the judgement to be delivered will be tainted & not in accordance with the law.
(Do activity on page 207)

10.9 Control over Judicial Bodies

* Judic review – NB checks on power of legis & exec.

* Who controls the judiciary?

- Fear that control over judic may put indep of courts at risk.

- Doesn’t mean judges cannot be held accountable except through stringent control measures 

   that are likely to sacrifice indep of courts.
* Number of mechanisms exist through which judges can be held accountable.
· Judicial Control – Fact that their decisions can be taken to higher court for review / appeal encourages them to furnish reasons for their decision

· Involvement of JSC in appointment of judges makes judic process more transparent & may instil in judges a greater sense of their own accountability 
· Removal from Office – If they suffer from incapacity, is grossly incompetent / guilty of gross misconduct (sec 177)

· Public debate & criticism – Is hoped that Sec 16 will help create an environment in which judic decision are subject to vigorous public debate & criticism. Only then judges will realise their responsibility towards the public. Also explaining & justifying their decisions
- Right to discuss & criticise judic decision is not absolute 

· Civil liability – Judic officers enjoy immunity from civil action arising from their decisions.
- But a judge that has acted mala fide will not escape civil liability.
(Do activity on page 208)

10.10 The Powers of the Courts in Constitutional Matters

* Sec 172(1)(a) – competent court has power to declare any law / conduct inconsistent with Const 
   invalid to extent of its inconsistency.

* This power may have serious ramifications for existing relationships & admin of country in general.

* Due to number of factors:-

· Declaration of invalidity has retrospective effect
- Legis are invalidated from moment rule of Const came into operation & not from moment of 

  courts order.
· Not task of courts to re-write legis / to tell exec /public admin how should exercise discretion
- Court would invalidate rule/conduct – then leave to legis to rectify unconst law/conduct. (takes 

   time to rectify unconst legis)
- May give serious disruptions in running of country / admin if justice if provision in law has been 
  invalidated with immediate effect & nothing has yet been put in place.
* Often advisable to courts to avoid declaration of invalidity / to limit extent & effect of such 
   declarations.
* Rautenbach & Malherbe mention following techniques a court can adopt to avoid / limit effect & extent 

   of a declaration of invalidity:-
1. Court should decide case on grounds other then const if possible. 
- Principle enforced in S vs Vermaas; S vs Du Plessis 1995

     2.
Where possible – court should interpret provision in such a manner that it does not 
        

conflict with Const. 
3. Court should declare any law / conduct that is inconsistent with Const invalid only to extent of inconsistency. (sec 172(1)(a)) rather then invalidating entire law/conduct
4. Court may limit retrospective effect of declaration of invalidity. (sec 172(1)(b)(i))

5. Court may suspend declaration of invalidity for nay period & on any conditions – to allow competent auth opportunity of correcting the defect (sec 172(1)(b)(ii))

(Do activity on page 210 & self assessment etc)
UNIT 11 – PROVINCIAL GOVERNMENT 

Relevant Sections of Const:-
Legis Authority of Provinces 
* Sec 104

= Legis authority 

Exec Authority of Provinces 
* Sec 99

= Assignment of functions
* Sec 100

= National intervention in Prov admin
* Sec 125 

= Exec auth of Prov
* Sec 126 

= Assignment of functions

* Sec 127

= Powers & functions of Premiers

* Sec 132

= Exec Councils
* Sec 133

= Accountability & responsibility 

* Sec 136

= Conduct of members of Exec Councils 

* Sec 139(1)-(3)
= Prov intervention in local gov
* Sec 140 

= Exec decisions
* Sec 141 

= Motions of no confidence

Provincial Constitutions 

* Sec 142 

= Adoption of Prov Const

* Sec 143

= Contents of Prov Const 
* Sec 144

= Certifications of Prov Const

* Sec 145

= Signing, publication & safekeeping of prov const

* Sec 146

= Conflicts between Nat & Prov legis
* Sec 147

= Other conflicts

* Sec 148 

= Conflicts that cannot be resolved

* Sec 149 

= Status of legis that does not prevail
* Sec 150 

= Interpretation of conflicts 

* Sec 44 

= Nat legis authority 

* Schedule 4

= Functional areas of concurrent nat & prov legis competence 
* Schedule 5



11.1 Legislative Authority 

* Legis Auth of Prov set out in Sec 104 
* Sec 105 – 124 = Composition of election, membership, functioning & number of other matters relating 

   to prov legis.(KNOW SEC 104 – 124 FOR EXAM!!!!! NB!!!!!!!!!!!!!!!!!!!) 
* Many of these provisions – similar to ones relating to NA & NCP






LEGISLATIVE AUTHORITY 






     \/






    Provincial Sphere







     \/






  Provincial Legislature  










(elected by proportional representation)
(Do activity on page 232)

10.2 Executive Authority 

* The power to execute & enforce legal rules
* KNOW SC 99; 100; 125 – 127; 132; 133; 136; 139 – 141 FOR EXAM!!!!

* Read Sec 128 – 131; 134; 135; 137’ 138




EXECUTIVE AUTHORITY 


National Sphere

Provincial Sphere

Local Sphere




Premier 



   Exec Council 





Elected by Prov Legis

   Premier & Members of Exec Council (MEC’s)


     Various Departments 



        (eg education, safety & security)
(Do activity on page 233)

11.3 Provincial Constitutions 

Can the provinces adopt their own Const?
* Sec 142 – States – Prov legis may adopt a const for the prov if this has agreement of at least a two-

   thirds majority vote of members in favour of it
* Sec 143 – Makes clear the Prov const must not be in conflict with Const. (but may differ)

       - Must comply with values of sec 1 & chapter 3 


       - May not confer Prov with greater powers then those conferred in Const.

When does prov const become law?
* Sec 144 – Prov const may be submitted to the CC for certification & does not become law until CC 

  has certified that it has been passed in accordance with sec 142 & rest complies with sec 143.
Which prov has adopted their own const?
Kzn – But const never passed – wasn’t certified by CC

Western Cape – Initially not certified – but after amendments were made – CC certified amended text


  - In re Certification of the Amended text of the Const of the Western Cape. 1997



  - Const came into force 16 January 1998

11.4 Legislative Conflicts

* Parl & Prov Legis can enact legis
* Prov legis have legis auth to pass legis for its province with regard to:-
· Schedule 4 matters 
· Schedule 5 matters

· Any matter expressly signed to prov by nat legis

· Any matter where a provision in Const envisages enactment of prov legis

* Q:- What happens if prov legis & Parl pass legis on same subject matter? Which will prevail?
   A:- AN ACT OF PARL WILL ALWAYS PREVAIL OVER AN ACT OF PROV LEGIS

11.4.1 Conflict in event of Schedule 5

* In normal course of events – wont be legis conflicts iro Schedule 5 – Prov legis has exclusive power 
   to pass legis relating to these matters
* However – Sec 44(2) provides Parl may pass legis on matter falling within functional area listed in 

  Schedule 5 when it is necessary to:-
· Maintain national security
· Maintain economic unity 

· Maintain essential national standards

· Est min standards required for rendering of services 

· Prevent unreasonable action taken by province which is prejudicial to interests of other provinces / to country as a whole
* Sec 147(2) – provides that Nat Legis referred to in Sec 44(2) prevails over Prov Legis

11.4.2 Legislative conflicts relating to Schedule 4 matters

* Likely to arise more frequently

* Sec 146(2) – Provides that Nat legis that applies uniformly irt country as whole prevails if any one of 

   the following conditions are met:-
· Nat legis deal with matter that cannot be regulated effectively by legis enacted by respective prov indiv

· Nat legis deals with matters that, to be dealt with effectively requires uniformity across the nation & the Nat legis provides that uniformity by est:-
- norms & standards

- frameworks

- national policies

· Nat legis is necessary for:-
- maintenance of ant security 

- maintenance of econ unity

- protection of common market iro mobility of goods, services, capital & labour

- promotion of eco activities across prov boundaries
- promotion of equal opportunity / equal access to gov services

- protection of the environment

· Nat legis prevails over prov legis if nat legis is aimed at preventing unreasonable action by a province that:-
(Sec 146(3))
- is prejudicial to eco. Health / security interests of another prov / country 



- impedes implementation of nat eco policy
* Prov legis prevails if Sec 146(2) or (3) doesn’t apply (sec 146(5))
* If you look at Sched 4 & 5 – some areas listed are quite close to one & other – may cause problems of 

   Interpretation
* In Ex parte President of RSA: In Re Constitutionality of the Liquor Bill  - 
- CC recognised there may be overlaps between Sched 4 & 5 matters.
- Substance of particular piece of legis may not be capable of 1 substantial character

- Diff parts of legis may require diff assessment irt a disputed question of legis competence

- CC found that certain provisions of Bill fell in legis competence of Parl (these provisions deal 

   with regulation of trade & industry – which are both Sched 4 matters.)

- Other provisions fell within Sched 5 (these provisions will only be valid if nat gov can show that 

  these provisions are necessary to achieve one of the objectives set out in Sec 44(2))

(Do activity on page 237)

Conflicts between Nat legis & Prov legis
* Sec 147(1) – deals with above conflicts 

* If the conflict relates to:-

· Matter of which Const specifically requires Nat legis
· Nat legis intervention ito Sec 44(2), nat legis prevails over provision of prov const
· Matter in functional are listed in Sched 4, Sec 146 applies as if affected provision of prov const was, in fact, prov legis referred to in that section
* Nat legis referred to in Sec 44(2) prevails over prov legis as far as matters included in funct areas 

   listed in Sched 5 are concerned
Conflicts that cannot be resolved

* Sec 148 – provides if conflict cannot be resolved by a court – Nat legis prevails

Status of Legis that does not prevail

* Sec 149 – Provides status of Legis that doesn’t prevail in event of conflict is not invalidated but 

   becomes inoperative for as long as conflict remains
Interpretation of conflicts

* Sec 150 deals with above
(Do activity on page 239)
UNIT 12 – LOCAL GOVERNMENT

* Prescribed cases & Sections of Const

· Sec 151 – 164

· Wiechers & Badhu Current Judicial Trends pertaining to Devolution & Assignment of Powers to Local Government 2002
· Robertson & another vs City of Cape Town & Another; Truman-Baker vs City of Cape Town 2004
· Executive Council Of Western Cape vs Minister of Provincial Affairs, Executive Council of KZN vs President of RSA 1999
12.2. Local Government in historical context
* Pre-1993 = implementation of apartheid policies at local level – result – highly fragmented, 
   dysfunctional & illegitimate system of gov.

* Gov marked by sharp separation between:-



- White areas = Developed, well-serviced  & representative local gov.


- Black areas  = Underdeveloped, seriously under-serviced & unrepresented local gov.

(City Council of Pretoria vs Walker 1998)

* Mid-1980’s = apartheid local authorities were in state of deep crisis. If steps were not taken – 
   consumer boycotts & civil unrest would erupt.
* Process of negotiation between white munic structures & black civic representatives resulted in three 

   principle outputs:-  
1. Agreement of Local Finances & Services




2. Local Gov Transition Act

  


3. Chapter 10 of Interim Const of SA.
* These above doc’s = concerned with reconstructing local gov & addressing legacy of local gov bodies 
   constructed along rigid geographical, institutional, social & racial lines.
12.3 Importance of Participatory Gov

* Many countries have / are still experimenting with new ways in improving democratic decision making 

   mechanisms.
* Brynard identifies number of reasons why public participation in matters that directly affect members 

   of public is considered important:-
· Facilitates access to information about local conditions, needs, desires & attitudes – which may be important ito adopting informed & implementable decisions in policy management cycles
· Participation provides peoples whose lives will be affected by proposed policies with opportunity to express their views & attempt to influence public officials about the desirability of proposed policies 

· Participation is a means of involving & educating public.
Benefit of participation = people are more likely to be committed to project / programme / policy if involved in planning & preparation.

· Participation provides mechanism for ensuring democratisation of planning process in particular & public management process in general 
· Partic = means of balancing demands of central control against demands for concern for unique requirements of local gov & admin
· Partic also plays watchdog role = Openness & participation tend to reduce possibility of corruption & may help maintain high standards of behaviour 
* Success of participatory democracy depends on the active involvement of people at lowest level.
* To make participation easier – important to address numerous practical problems involved in 

   participation:-  
· Language problems
· Difference in attitudes & expectations

· Mutual feelings of distrust, suspicion & resentment

* Also necessary to educate citizens on range of options:-
· Forums available in which they can express their views & wishes

· Forums in which they are free to comment on proposed policies
(do activity on page 250)
12.4 Bridging the Gap – Chapter 7 of Final Const

12.4.1 Local Government in transformation
* Chapter 7 – has had profound effect on status of local gov
* For first time in SA history – provision made for autonomous local gov with its own constitutionally 

  guaranteed & independent existence, powers & functions.
* In Fedsure vs Greater Johannesburg Metropolitan Council 1999 CC stated:-
· Under interim Const – a local gov is no longer a public body exercising delegated powers.

- Its council is a deliberate legis assembly with legis & exec powers recognised by Const 

· Const status of local gov is thus materially different to what it was when Prl was supreme
· Local gov have place in Const order, have to be est by competent authority & are entitled to certain powers, including the power to make bylaws & impose rates.
* Chap 7 – extension of principle of cooperative gov.
* Provisions contained in Chap 7 designed to promote intergovernmental relations between local & prov 

  gov

* Chap 7 also functions as framework for implementation & application of new local gov legis 

   (eg Local Gov Munic Demarcation Act 27 of 1998 

    & Local Gov: Munic Structures Act 117 of 1998) 

12.4.2 Local Government as “sphere” of government

Sec 151 Of 1996 Const:-

1. Local spheres of gov consist of muinic, which must be est for whole territory of Republic
2. Exec & legis authority of Munic is vested in its Munic Council 

3. Munic has right to govern, local gov affairs of its community, subject to nat & prov legis, as provided 

   for in Const
* Sec 151(1) – (3) – reaffirms status of local gov as structure on its own.
* Use of “sphere” in Sec 151(1) has 2 important consequences:-

· Cannot be abolished by Nat or Prov govs
· Illustrates a shift way from hierarchical division of gov authority towards a vision of gov, in which each sphere has equivalent status, is itself reliant & possesses const latitude to define & express its unique character

12.4.3 Local Government in the context of intergovernmental relations
Sec 154 of Const :-

1. Nat & prov govs, by legis & other means, must support & strengthen capacity of munics to mange 

    their own affairs, to exercise their powers & to perform their functions
2. Draft Nat / Prov legis that affects the status of, institutions, powers & functions of local gov, must be 
    published for public comment before it is introduced to Parl / prov legis, in manner that allows   

    orginised local gov, munics & other interested persons opportunity to make representations with   

    regard to draft legis
Sec 151(4) of Const:-
Nat / prov gov may not compromise / impede a munic’s ability / right to exercise powers / perform its functions
* Principles of cooperative gov & intergovernmental relations (Sec 40 & 41) are expressly reiterated in     
  Sec 151(4) & 154. 
* These principles recognise relational spectrum into which local gov is placed.
* Further they recognise interdependence of 3 spheres of gov & place duty on them:-

- To respect each other’s powers, functions & institutions
- To cooperate & coordinate their activities in good faith & mutual trust, 
- To inform each other of new policy measures, 
- To assist each other & to avoid legal proceedings against each other.
* Sec 154 reflects principles discussed above 
(Study Sec 154 with 155(6))

* Sec 155(6) – states prov gov have the responsibility to monitor & support local gov in their provinces 

   & to promote development of local gov capacity to enable munics to perform their funct & manage    

   their affairs.
* Sec 155(7)
- Provides Legis & exec setting for suppert funct


- Nat & Proc gov have legis & exec auth to ensure munics are performing their funct 

  effectively. 
* Parl has already undertaken to do this by effectively incorporating cooperative features of its 

  enactments:-
· Sec 9 & 10 of Housing Act 107 of 1997

· Sec 13 of Water Services Act 108 of 1997

· Sec 39(10)(f) 
Study Sec 154 with Sec 139 of Const – which sets out steps prov gov can take where a munic cannot / doesn’t fulfil an exec obligation stipulated in the legis.

* The inform & consult obligation set out in Sec 154(2) emerges duty on nat & prov gov (facilitated by 

   Sec 163) play important role in bolstering status & integrity of local gov.

(Do activity on page 153)
Organised Local gov plays consultative role in following forums:-

· In form of ten part-time representatives chosen to represent diff munic categories – entitled to participate in proceedings of NCOP 
- Allows local gov to have small say in Nat legislative process that relates to concurrent & local matters. (Study sec 163 with 67))
· Organised local gov – through 2 nominees – entitled to serve on Financial & Fiscal Comm.
- Another area where local gov is given opportunity to address issues relating to:-

= Equitable division on nationally raised revenue to prov & local gov
= Regulation of prov & local fiscal powers 

= Regulation of Prov & munic loans & loan guarantees.


(Study sec 163 with sec 122))
· Nat Act must provide for est of nat & prov organisation to represent interest of munics.
- Sec 4 of Organised Local Gov Act 52 of 1997 – allows for consultation between SA Local Gov 

  Association, to represent, promote & protect interests of local gov.

 (Study sec 163 with sec 154(2))

* Const & legal framework for cooperative gov – created by 1996 Const – to provide local gov with basis 
   for interacting with nat & prov gov.
* Capacity of any sphere of gov to function in such interactive manner depends on following:-



= Legal allocation of power



= Financial & managerial capacity



= Interpretation of powers of other spheres of gov


= Extent to which local gov actions are controlled & regulated

12.4.4 “Autonomous local gov” vs “Administrative Handmaiden” 

* Study following sections of Const & determine whether you agree / disagree with submission that local 
   gov is nothing more then an administrative “handmaiden” of other spheres of gov:-
· Sec 156 (3) – states local gov cannot legislate in conflict with nat & prov legis
· Sec 156 (4) – states Nat & prov gov must assign to local gov (Sched 4 & 5, part A) those local 
                              gov matters which would be most effectively administrated locally, & where local 
                            gov structure has capacity to administrate it.
Sec 156(5) – Gives munic’s any power reasonably necessary to effective performance of their 
 funct. 
  (Do activity on page 255)
12.5 Establishment of Municipalities (Read sec 155)

* Const expressly says that diff categories of munics must be set up on diff reagons.

* Local Gov: Munic Structures Act of 1998 defines diff types of munics that may be est in each 

   category:-

Local councils / City councils 
Metropolitan Councils

District councils

Rural councils

* There are about 300 local gov institutions in SA

12.6 Composition & Election of Municipal Councils (Study unit 7 again)

* Sec 157 – Governs composition & election of municipal councils

* Proportionality is overriding principle ito munic councillors must be elected
* Local Gov: Munic Structures Act of 1998 – gives effect to above principle by providing that municipal 

   elections may either be held ito a list system / proportional electoral system combined with ward 

   representation.
(Read sec 158 wich states who may be elected as munic councillors)
12.7 Powers vested in Local Sphere of Gov

* Local sphere of gov no longer plays a predominantly admin role in gov
* Above is confirmed in Sec 151(2) – says that legis & exec auth of munic is vested in municipal council

* Above view confirmed in Fedsure Life Assurance Ltd vs Greater Johannesburg Metropolitan Council 
  1998 – Court pointed out that local gov is no longer public body exercising delegated powers. Instead 

  is a deliberate assembly with legis & exec powers recognised in Const itself
(Read sec 156 – sets out powers & funct of munic council)

(Do self assessment questions on pg 257)

​​​​________________________________________________________________________
