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CONVEYANCING

DIFFERENTIATE BETWEEN THE POSITIVE AND NEGATIVE DEEDS REGISTRATION SYSTEMS.
· Characteristics of a Positive system (half marks)

· State guarantees state registry is correct.

· State accepts liability for shortcomings.

· State examines deeds and documents before annotating the state registry.

· State completes and maintains the register.

· The Register of title is linked to cadastral system.

· Transfer takes place when state register is annotated.

· Linking of transactions occurs.

· High degree of state interference takes place.

· Characteristics of a Negative system

· State gives no guarantees.

· State simply records deeds on face value.

· No checking of deeds takes place prior to recording.

· Transfer is affected in the deed, not the state register.

· There is no link to a cadastral system.

· Third parties cannot rely on accuracy of records.

· Parties guarantee rights by private insurance.

· State incurs no liability.

· Minimal state interference takes place.

WHICH SYSTEM APPLIES IN SOUTH AFRICA?
· based on statute: the alienation of land act 68 of 1981 and deeds registries act 47 of 1937

Components and participants

· The deeds registry

· Conveyancers

· Land surveyors

· The Surveyor-General offices

· Local authorities

· State departments

· SARS

· Property developers

· Financial institutions

· The South African system is nominally negative but includes the following characteristics of a positive system:

· State accepts liability for shortcomings in specific, limited circumstances.

· State examines deeds and documents before annotating registry records.

· State completes and maintains a register of title.

· The Register of title is linked to cadastral system.

· Linking of transactions occurs.

· High degree of state interference takes place.
Examples where the South African deeds register, registration does not guarantee valid title, i.e. the deeds office records do not reflect the true owner of the property as the registered owner of the property: where land has been expropriated by the state, the expropriating authority will become owner of the property as from the date mentioned in the notice of expropriation, although the transfer may not yet be registered in the deeds office, land acquired by prescription, a marriage in community of property.

Can 3rd parties who rely in full good faith on the abstract registration system and the correctness of incorrect data, or on incomplete data in a South African deeds registry, be protected? Even if this may prejudice the original holders of the real right. Is a defective title validated through registration and does it then become indisputable, even though the rights of the original holder may be negated?

· the mortgagee’s rights remain intact although a number of subsequent transfers may have been registered

· relates to the reliability and completeness of deeds office information

· Contrary view- the South African land title automatically includes a tacit guarantee of indisputable title

· In practice 3rd parties do rely on the accuracy of the deeds registry records. However, defect in title of a predecessor are not cured by registration

· A prejudiced party may in an appropriate case recover damages from the state ( in addition to other delictual or contractual remedies against the conveyancer) s99 DRA- if the claimant can prove: the loss resulted from an act or omission of a registrar or an official employed in the registry; the act or omission was committed in bad faith or as a result of a failure to exercise reasonable care and diligence

· This is in contrast to a positive system

· General compensation by the state is payable to the prejudiced party from a special fund.

This security of title is the result not of a state guarantee, but of unique private-public partnership between the deeds office and the Conveyancing profession. These two sectors rely implicitly on each other to maintain an effective South African land registration system, each keeping to a high professional standard.

DEFINE AND EXPLAIN WHAT IT ENTAILS TO BECOME A CONVEYANCER

S102- definition of a conveyancer

“ a person practising as such n the republic, and includes a person admitted as an attorney in terms of the relevant Transkeian legislation and physically practising as such within the area of the former republic of Transkei on or before the date of the commencement of proclamation no R9 1997”

A person cannot be enrolled as a conveyancer until he/she has been admitted to practise as an attorney.

A conveyancer is an attorney who has:

· specialised in the preparation of deeds and documents destines for registration in the deeds registry

· passed additional national conveyancing exams

· been admitted to practise by the high court

· been enrolled on an electronic register of conveyancers maintained by the registrar of deeds in terms of reg 16

DUTIES OF THE CONVEYANCER
Duties of the conveyancer:

1. Ensure validity of deed of alienation:s2 (10 of the alienation of land at provides that no alienation of land will be of any effect or force unless it is contained in a deed of alienation signed by the parties, or their agents acting on their written authority. Alienation refers to the sale, exchange, or donation of land. 

There are exceptions for public auctions where as agent acts on behalf of a cc or company still to be formed.  

-comprehensive analysis of the validity requirements of an agreement for the sale of land, as well as the added complications of trustees acting on behalf of one of the parties before being duly authorised to do so.

2. Manage financial matters and the transaction process: in every transaction where there is a transfer of rights in exchange for a payment of money the conveyance must manage the money, this implies:

· The conveyancer must ensure that he/she has sufficient funds and/or guarantees and undertakings to cover the consideration payable, including any occupational rental payable in terms of the agreement of sale. This is one of the conveyancers primary responsibilities

· The conveyancer must ensure that the purchase price is sufficient to cover the capital and interest required to cancel the existing bond or that the seller has alternative funding available, as no property may be transferred unless the existing bonds have been disposed of. The conveyance cannot predict exactly when the bond will be cancelled and thus know how much interest will be payable to the existing bondholders

· The conveyancer must ensure that the transfer duty, municipal rates and taxes, deeds office levies and transfer fees have been paid

· Should the conveyancer be required by the client/seller to furnish undertakings in writing on behalf of the seller, the conveyancer must ensure that there will in fact be sufficient funds on registration of transfer to honour these undertakings to 3rd parties.

· The conveyancer must remember to present guarantees and undertakings for collection on date of registration of the transaction and to pay his/her undertakings o behalf of the seller or purchaser, before paying over the proceeds of the sale to the seller
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3. Prepare deeds an documents and take responsibility for the correctness of facts: to prepare a document means to check the contents thoroughly and thereafter sign the preparation clause on the top right-hand corner of the first page, to certify the correctness of certain facts and the signatory’s responsibility in this regard in terns of  s15a(1) and (2) and reg 44 (a)
As the conveyancer is now responsible and liable, it is not necessary to lodge proof of certain facts contained in the deed such as ID numbers and marital status.

According to s15 before a registrar of deeds may attest, execute or register a deed of transfer, certificate of registered title for registration or a mortgage bond, it must be prepared by a conveyancer. S 43(1) provides that all deeds of transfer, certificates conferring title to immovable property, deeds of cession and mortgage bonds must be prepared by a conveyancer.

Other acts do allow for deeds to be prepared by certain officials as defined in those acts. A conveyancer must personally initial all alterations or interlineations in any deed, certificate, cession or bond he/she prepares and initial every page of that deed, certificate, cession or bond not requiring the conveyancer’s signature REG 43(2)

The registrar may allow the conveyancer who executes the deeds as opposed to the conveyancer who originally prepared the deed, to initial the amendments or interlineations. This saves time and money because the deed or mortgage bond does not have to be sent back for correction to the conveyancer who prepared it 

Examples of alterations or lineation’s to the documents and deeds referred to in REG 44(2) : names, identity number or marital status of transferor or mortgagor, date of sale, description of property, purchase price and the amount of the mortgage bond. Whether an alteration is minor and may be initialled by the executing conveyancer or material and must be initialled by the preparing conveyancer depends of the “opinion” of the registrar.

The following documents, if executed in SA and if they are to be used for an act of registration in a deeds registry or submitted for registration or filling of record, must also be prepared, but in this instance it may be done by either an attorney, a notary or a conveyancer: power of attorney, an application, consent to an act of registration and any agreement of partition referred to in s26
The above prepares likewise accept responsibility under reg 44A and s15 (1) and s (2) for the correctness of the facts in the documents they have prepared

A notarial bond does not contain preparation clauses and may only be drafted and executed by notary publics, not conveyancer. All documents usually drafted and lodged by conveyancers must have a signed preparation clause, except affidavits and conveyancer’s certificate.

As a general rule only conveyancers may sign the preparation clauses- but powers of attorney, applications, consents to acts of registration and agreements of partition may also be prepared by attorneys or notaries.

REG 44 (2) the preparer who accepted responsibility for the original correctness of the document must initial any amendments.

S15A provides that by signing the preparation certificate of a deed, consent, power of attorney, etc, the conveyancer accept responsibility for the accuracy of the facts as prescribed in REG 44A ( provides that the preparer of the deeds is responsible to ensure the following:

· all copies of the deeds or documents are identical on date of lodgement ( only relevant for deeds offices where microfilming is not yet in place)

· In the case of a deed of transfer or certificates to title to land, all the applicable township and other conditions have been correctly brought forward from the previous title deed. In the case of a mortgage bond, however, the registrar must not examine any provisions relating to the bond

· Where deeds and documents are being signed, the preparer must ensure that such person has in fact been so appointed, is acting within his/her powers and ahs furnished the necessary security to the master of the high court

· The names, ID numbers, or date of birth, and the marital status of any natural person who is party to the deed or document is correctly reflected in the deed or document, and the names and registered number, if any, of any other (legal) person or a trust are correctly reflected in that deed of document.

· The signatory is in fact authorised (that is with proof that the signatory is duly authorised by the management to sign the documentation, by way of resolution) and (except in the cases of a company) the relevant transaction is authorised by and according to the constitution, regulations, founding statement or trust instrument.

· Where the deed of transfer, certificate of title or mortgage bond is based on a preceding power of attorney or application, drafted and prepared by someone else, the preparer of that power of attorney is responsible for the correctness of the names, Id numbers, registration numbers and marital status of the parties REG  44(1) WITH 44A. The conveyancer takes responsibility for the correct carrying forward of this information from the power of attorney to the new deed- not for the actual content of such information.

S15A (3) provides that, in the course of examining the deed or document, the registrar must accept that the facts for which the preparer of the deed accepted responsibility have been conclusively proved, unless the deed or document is prima facie incorrect

According to REG20 all deeds lodged in the deeds registry must comply with the following format requirements and formalities:

· Good quality A4 paper

· Top half of the first page to be left blank for endorsements

· Blank spaces to be rules through

· A 4cm binding margin on the left hand side

· Only black ink to be used

· All interlineations and alterations to be initialled

· Copies of documents, the originals of which are lodged in government offices, to be certified by a notary, conveyancer or head of that government department

 
The registrar has discretion to waive compliance with any of the above requirements, many of which have now become obsolete in any event; for instance copies of deeds are no longer bound and filed.

4. Deeds that must be registered simultaneously for financial reasons, although prepared and lodged by different conveyancers, can be linked as a batch (by completing their lodgement covers in a certain way) and lodged from the same day in separate lodgement covers. The linked deeds are all deemed to be registered only when the last act of registration in the batch has been signed by the registrar S13. Linking is usually done because the finances of the transactions are linked.

The following codes/abbreviations are commonly used of the lodgement cover:

· T for title deeds

· B for mortgage bonds or charges

· BC for mortgage bond cancellations, release from the operation of  the bond

· PA for general powers of attorney

· The details of the different attorneys lodging the different deeds are given in the top-left hand corner of the cover. All conveyancing firms are awarded designated numbers for easy identification.

· The reference block in the middle of the page on the left-hand side indicates the different conveyancers file references for the different deeds on each cover.

· The linking block in the middle of the page in the right hand side indicates. The first figure in the double box, with the heading “linking” indicates the number of transactions or units to be registered in the batch. The second figure indicates the position of that transaction or unit, in the batch.

· Supporting documents are not lodged or numbered separately for linking purposes

Also note that the cancelation of the mortgage bond as an act of registration only follows after the transfer. Since the transfer, bond and cancellation are linked and lodged as a batch, it means that all 3 transactions are registered simultaneously regardless of their order in the batch.

5. Lodge the deeds. The conveyancer will arrange for simultaneous lodgement of all the linked deeds at the relevant deeds registry. This involves the transferring conveyancer contacting for instance the bond cancellation conveyancer and the bond conveyancer, checking that they have all satisfied their financial and procedural requirements and are ready to lodge and execute the deeds on a prearranged date at the deeds office.
As opposed to preparation of the deed, which may be done by any South African conveyancer, REG 45 (1) in terms of the act provides that deeds, bonds, documents and powers of attorney must be lodged by a conveyancer practising at the seat of the deeds registry, or by a person employed by such a conveyancer, for execution or registration. REG 45 (1) to the effect that documents lodged on behalf of government departments may be lodged by any person in the employ of that government department, even though he/she is not a notary or conveyancer and even where that government department does not have an office at the seat of the relevant deeds registry, in a manner approved b the registrar.
DOTS deeds office tracking system- the barcode sticker

6. Execute and register deeds. After about 5/6 working days (reg 45 (3) ) , the deeds should have completed their progress through the deeds registry and “come up on prep”- meaning the respective conveyancers have a final chance to make such amendments and corrections as are required by the deeds examiner’s notes and to check their financial arrangements before the deeds are registered or executed. After the amendments have been completed (max 3 days) the deeds are ready for registration.
Once the registrar affixes his/her signature to the dead ( or the endorsement on a document or power of attorney lodged for registration only) or to the last deed in a batch, then such deed or batch of deeds is deemed to be registered S13 (1)
7. After registration- after about a month, the registered deeds are returned by the deeds office to the respective lodging conveyancers, after having been sealed, a sequential number allocated, recorded on the deeds office database and electronically recorded.
DUTIES AND POWERS OF THE REGISTRAR OF DEEDS
Duties 
· An assistant registrar or deputy registrar may fulfil the registrars powers and duties as well ( reg 5)
· Set out in s3, and will differ depending on the type of transaction.

Section 4 of the Deed Registries Act 47 of 1937 applies.

The duties of the Registrar of Deeds are to:

· take charge and preserve all records;

· examine all deeds (checking compliance with legal provisions, interdicts, endorsement and updating deeds registry records);

· Record interdicts;

· keep registers updated;

· Give access to public.

The powers of Registrar authorises him to:

· Require production of proof;

· Rectify registered deeds in terms of sec 4(1) (b);

· Issue certified copies;

· Order certified copies be obtained to replace unserviceable deeds;

· Submit reports to court.

The liability of the Registrar of Deeds is limited. As a general rule there is no liability for the state, registrar or official unless:

· The act or omission was male fide or

· The registrar did not exercise reasonable care and diligence

(Refer to section 99 of the Deeds Registries Act 47 of 1937)
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THE DEED OF TRANSFER
· The general rule in terms of s16: ownership of land is conveyed by deeds of transfers

· Exceptions to the general rule in the deeds registries act:

· Deed of grant

· Endorsement in terms of s16

· Endorsement in terms of s6

· Endorsement in terms of s25(3)

· Endorsement in terms of s45(1)

· Endorsement in terms of s45bis(1)

· Endorsement in terms of s45bis(1A)

· Endorsement in terms of s58(2)

· Withdrawal of an expropriation notice s31(7)

· Dissolution of a firm/partnership n terms of s24bis(2)

· Exceptions in other acts and at common law: 

· State acquisition by expropriation in terms of s8 of the expropriation act 63 of 1975 (s31DRA)
· Acquisition of half share by marriage in community of property ( common law and matrimonial property act)

· Acquisition by prescription in terms of s1 of the prescription at 68 of 1969

· The deed of transfer usually serves a dual purpose- as a deed transferring ownership and as a deed proving ownership
· In some of the items listed, the subsequent deed of transfer does not serve as a transfer document, but merely as confirmation of an already existing situation to prove ownership.
· S20 provides that a deed of transfer must be drawn in the forms prescribed by the act and regulations, although minor deviations  a re permitted reg19(8)

· Form E is used for sales, donations, inheritance, etc

· Form F is used for partition transfers

· Form G is used for expropriation transfers

· Form H is used for transfers in compliance with court orders

· Form CCC is used for transfers of initial ownership in terms of the development facilitation act 67 of 1995

· Form  DDD is used for transfers in terms of certain other acts 
LIST THE CLAUSES CONTAINED IN A DEED OF TRANSFER AND DISCUSS THE INFORMATION THAT IS CONTAINED INEACH OF THESE CLAUSES

1. Preparation clause: The preparation clause indicates who the person is who signed the deed and who assumes responsibility for the correctness of facts as contained in the deed.

2. Heading: It states the type of deed being lodged.

3. Preamble: It identifies and refers to the conveyancer acting on behalf of the land owner, and the owner with his/her/its full particulars.

4. Causa: It states the reason for the transfer.

5. Vesting Clause: This clause provides the full particulars of the new owner (name, identity number and marital status).

6. Property Clause: It mentions the full particulars of the land being transferred.

7. Extending Clause: This clause refers to the original (diagram) deed and holding deed of the land.

8. Conditional Clause: All conditions to which the property is subject and/or entitled are listed here.

9. Divesting Clause: This clause divests the registered owner of his/her ownership of the land and vests it in the new owner.

10. Consideration Clause: It stipulates the purchase price or the amount on which transfer duty was paid.

11. Execution Clause: This clause refers to the place and date of signing by the conveyancer before the registrar of deeds

· Preparation certificate/clause
· A conveyancer signs in terms of REG43 to indicate that he accepts responsibility for the deed

· S15 Reg43(1) and Reg44A

· S15 prohibits a registrar from attesting, executing or registering a deed unless it has been prepared by a conveyancer, or as provided for in any other law ( Land and agricultural development bank act 15 of 2002 and the agricultural debt managements act45 of 2001)

· The term conveyancer (s102) also includes a person physically practising as an attorney within the former republic of the Transkei on or before the commencement of Proclamation No. R9 of 1997

· The heading
· Is the title or heading indicating the nature of the deed
· The preamble
· Contains the details of the conveyancer appearing before the register;

· The name, ID number and status of the transferor/owner or person who granted the power of attorney authorising the conveyancer

· The date and place of signature of the power of attorney authorising the conveyancer to execute the transaction
· S20 “ deeds of transfer shall be executed in the presence of the registrar by  the owner of the land described therein, or by a conveyancer authorised by a power of attorney to act on behalf of the owner”

· Although s20 provide for the owner acting personally in the deeds office, the deeds must still be prepared ( and lodged) by a conveyancer in terms of s15
· The definition of owner in relation to immovable property s102 par (a) “ the registered owner or holder of the property” including: the trustee of an insolvent estate owner, liquidator of a company or cc owner, executor of a deceased person, legally recognised representative of a minor, insane or otherwise disabled owner, if the trustee/liquidator/executor or legal representative is acting within their legal authority

· Subject to (b), where owner, in relation to immovable property, real rights in immovable property and notarial bonds which are registered as follows:

· In the name of both the spouses in a marriage or civil union in community of property

· In the name of only one spouse and which form part of the joint estate of both spouses in a marriage or civil union in community of property.

· S17(1) in the name of both spouses in a marriage in community of property to which the provisions of chapter 3 of the matrimonial property act do not apply, means the husband
· In the name of only one spouse, and which form part of the joint estate of both the spouses in a marriage in community of property to which the provisions of chapter 3 of the matrimonial property act do not apply, means the husband 

· Remember that s15(2) (a) and (5) of the matrimonial property act always requires the witnessed, written consent of the other spouse married in community of property
· S96 provides that where a person who has a right to receive transfer executes a deed of document, it “shall be deemed to have been executed by the owner of such property” upon such person receiving transfer.

· Persons other than natural persons must be identified by their name and registered number

· A natural person must be identified REG18(1) (a) by name and ID number reflected in the ID document or:

·  If his ID document contains incorrect info, by means of his name, ID number and date of birth

· If no ID book has been issued then by name and date of birth

· If no Id book ahs been issued and date of birth is unknown, then by a method approved by the registrar

· AND his marital status except for persons acting in a representative capacity

· Land held in ownership by 2 or more persons in undivided shares may be transferred by one deed of transfer from those persons to any other person, or to 2 or more persons in undivided shares s23(2)

· Each transfer in a deed of transfer must therefore be the sole owner of the land or the owner of a share in each of the properties that are transferred s22(1)

· Where a piece of land is owned by 2 or more persons in undivided shares and one of the co-owners acquires the shares of the remaining owners in a defined portion of that land, all the owners jointly, including the owners acquiring the shares, may transfer such portions to the person(s) acquiring it s24(2)

· The recital
· Also called the causa or story and follows the preamble to a deed of transfer

· Aim is to give the reason for, or the causa of the transfer enabling registration of deeds to judge whether the transfer is permissible and registerable

· The precise wording of a recital or causa depends on the discretion and draftsmanship of each conveyancer

· Sufficient reason must be given explaining why e.g.: sale, donation, succession, exchange, rectification

·  Sale: insert the date of sale either here of in the consideration clause, important factor when the question arises whether or not a sequestration or insolvency order is applicable to that property.

· If the land is sold to someone, and they die before the land is registered, the fact that they died after the date of sale must be mentioned in the recital. The fact that the deceased was married in community of property must be mentioned along with the name of the surviving spouse 

· In the case of sales in execution resulting from the judgement of the court of law, the recital must refer to the names of the plaintiff and the defendant in the court case and state that the particular land registered in the name of the defendant was attached  by the sheriff in execution and sold at a public auction
· The causa in a sale in liquidation must state that the property was sold by the liquidator on a specific day with the consent of the members of the company, or by virtue of a specific court order

· Where land is sold on behalf of persons who have no legal capacity to act, or by eprsons with restricted capacity who have the necessary assistance, the recital must state who sold the property and with whose approval or authority

· Donation: the date of the donation of the land will determine which procedure must be followed to transfer the land to the donee or receiver
· The Alienation of Land Act 68 of 1981 on 19 October 1982, in terms of s2 (1) no alienation, including a donation of land, is of any force or effect unless it is contained in a deed of alienation (deed of donation) signed by the donor and donee or by their agents acting on their written authority.
· After this date, no longer necessary to refer to the acceptance in the recital of the deed of transfer to prove the donation, notwithstanding the reference to such acceptance in form E to the regulations (Registrars' Conference Resolution 21 of 1987).
· Succession: important to mention the following facts: date of the testators death, mode of inheritance, short explanation of why the transferee( or each transferee) is entitled to the land and a short explanation of how testamentary conditions are dealt with

· Exchange: the recital must disclose which land is given in exchange for the land which is the subject of the transfer with reference to the title deed under which the other land is held
· Rectification: the simple s 4(1) (b) application procedure cannot be followed and a rectification transfer must be registered. 

· The vesting clause
· The vesting clause contains the names of the transferees to whom the property is transferred
· In the case of a natural persons the transfer is registered in favour or such a person or estate and his heirs, executors, administrators or assigns

· The case of a local authority, cc, association, statutory body, registered in favour of such body and its successors in title or assigns

· Where vesting is in trustees or office bearers, transfer should be transferred to such and their successors in office or assigns.
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· S23(1) land held by one person may be transferred by one deed from that person to 2 or more persons in undivided shares
· S23 (2) land held by 2 or more persons in undivided shares may be transferred by one deed from those persons to any other persons, or to 2 or more persons in undivided shares.

· It need not be stated in the deed that they acquire it in equal shares, it is presumed in the absence of any statement to the contrary.

· Undivided shares in more that one piece of land may not be transferred to more that one transferee in the same deed if the shares appropriated to any one of the transferees are not the same in respect of each piece of land s23

· With regard to ownership of the land in shares, note that a share must be expressed in one fraction in its lowest terms. Ordinary shares and decimal shares may not be expressed together in the same deed.
· The property clause 
· Contains information about the land being transferred should include the following:

·  A full description of the land- the registered number, if the land has been subdivided reference must be made to the portion number or that it is the remaining extent of the land. The term share must be used when an undivided share in a piece of land is being dealt with. No transfer of an undivided share of land, which is intended, calculated or purports to represent a defined portion of land is registerable s24(1)
· The situation of the land- REG28 (1) (a) prescribes that the name of the registration division, administrative district and province in which the land is situated must be mentioned or land in a township: the registration division concerned, administrative district, the name of such township and the province must be mentioned.

· The extent of the area of the land- reference is made to the extent of the land and not the area. S22(2) two or more pieces of land may be transferred into 1 deeds by one person, or by 2 or more persons holding such pieces of land in undivided shares to one person or to 2 or more persons acquiring such pieces of land in undivided shares. S22(3) two or more pieces of land may be transferred in one deeds by one person, or by 2 or more persons holding the whole of such piece of land in undivided shares to one person or 2 or more persons acquiring such portions in undivided shares. Reg27 (1) each portion must be described in a different paragraph, in which reference is made to the diagram of that portion in the extending clause.
· The extending clause
· Purpose: it provides a reference to the diagram of general plan that was approved by the surveyor0general for the land, so that an interested party can determine the whereabouts of the land, namely boundaries, width, length and general situation in relation to adjoining land; it indicates the title under which the land was held at the time of execution of the current deed of transfer

· 2 forms: as a diagram or original deed or as a subsequent deed of transfer

· The conditional clause
· Contains all the conditions applicable to the land on registration of the transfer.

· The concept of condition includes not only registered real rights in favour of others (personal servitudes and praedial servitudes) and other restrictive conditions on the land but also the rights to which the land is entitles as dominant tenement.

· Are not necessarily the only conditions applicable to the land, It encompasses only those conditions that have already been registered against the land that were inserted in the conditional cause when the deed of transfer was 1st passed.

· On transfer of the land the conditions of the endorsement are brought forward and are embodied in the conditional clause of the new deed, as additional conditions immediately following the existing conditions

· No conditions may be included in any deed ( or bond) imposing a duty or obligation upon a registrar that is not sanctioned by law REG 35(6)

· If a deed conferring title to land contains conditions which operate pending the establishment of a local authority, once a local authority is established then all such conditions must be omitted from any subsequent deed conferring title to such land Ð but only if it is clear from the wording that such conditions do lapse on the establishment of a local authority (reg 35(7)).
· Preceding conditions from previous deeds must be quoted in the original language in the order in which they were set out in the preceding deed

· The divesting clause
· The clause declares the previous registered owner divested of his ownership

· If an estate is the transferor, divest the ``estate late x” and, if a joint estate of a deceased and his/her spouse is involved, divest ``the joint estate of the late x and surviving spouse (or later deceased spouse)'' (reg 50(2) (c)).This must occur even where the executor in the estate acts alone in terms of the exceptions in section 21 of the Act. The last part of the divesting clause where the rights of the state are reserved must be omitted in the case where transfer is in favour of the Republic of South Africa (reg 35(1)(f)).
· The last part of the investing clause where the rights of the state are reserved must be omitted in the case where transfer is in favour of the republic of South Africa reg 35(1) (f)

· The execution clause
· The act of execution by the appeared (or owner) before the registrar is recorded s3(1) (d)

· Execution of a deed of transfer occurs before the relevant registrar of deeds, who attest the deed by signing it as a witness: once the registrar has signed the deed it is regarded as attested and registered. Ownership passes at that moment, unless the deed is linked with others in a batch, in which case ownership only passes when the last deed in the batch is signed s13(1)

· The full date when the deed was executed appears in the execution clause
SUPPORTING DOCUMENTS TO BE LODGED WITH A DEED OF TRANSFER 
1. Deed of transfer under which the land is presently held

2. Special power of attorney

3. Transfer duty receipt or exemption certificate

4. Rates clearance certificate

5. Any consent required in terms of a title condition (or otherwise) for the registration of the deed, or proof of compliance with a title condition.

6. Solvency affidavits 

· Special powers of attorney
· Is the written authority to represent someone else is performing a juristic act

· The person granting the authority is the owner (transferor) of the land

· S20 all deeds of transfer, unless the act or any other law or court order provides otherwise, must be executed in the presence of the registrar by the owner of the land described in the deed or document, or by a conveyancer authorised by power or attorney to act on behalf of the owner.

· REG65(3) stipulates that a special power of attorney to transfer, hypothecate or otherwise deal with land must contain: a clear and sufficient description of the land or property including the extent; the registered number, if any of the land or property; the number of the deed whereby the land or property is held and in the instance of power of attorney to transfer land, the date of disposal of the land

· A power of attorney consists of the following: preparation clause, preamble, and the name of appearer, causa, name of transferee, description of property, new registerable conditions and an execution clause.

· The preparation clause REG 44. the person who prepares the power of attorney accepts responsibility for the correctness of the facts mentioned in regulation 44A 

· The preamble refers to the person or entity who granted special power of attorney and who is referred to as the transferor. The transferor must be the owner of the land which is being transferred. 
· A natural person: full names, ID number, date of birth and marital status of the transferor REG 18 and 24. A person other than a natural person: full name and registration number where applicable. The power of attorney must refer to the letter of appointment as evidence that the preparing conveyancer did in fact peruse the letters of appointment. 
· A power of attorney granted by the executor in an estate prior to the date of his appointment is invalid
· A person married in community of property: Where immovable property is involved, either of the spouses may act with the written consent of the other spouse; alternatively both parties may sign the power of attorney, in which case both parties must be cited in the preamble to the power of attorney (Chief Registrar's Circular 5 of 1994).
· In terms of regulation 44A of the Act, the preparer of the power of attorney accepts responsibility for the correctness of information pertaining to the marital status of any natural person who is party to a power of attorney. An error in the description of the transferor can usually be amended only if the grantor, witnesses and preparer have initialled the error (reg 44(2) and Registrars' Conference Resolution 15 of 1988).
· Although it is the responsibility of the conveyancer to correctly cite the parties and to ensure that persons, whether signing in person or in a representative capacity, are in fact authorised so to sign, it is the duty of the registrar of deeds to ensure that the transferor has the necessary contractual capacity to effect transfer
· The name of the appearer: must be a conveyancer, appointed to appear before the registrar of deeds on behalf of the transferor. Should the appointed appearer not be able to execute the deed, the special power of attorney may be amended to include an alternative appearer without the alteration having to be fully initialled by the grantor

· The causa: sale, donation, inheritance, exchange or rectification.

· Execution clause: the power of attorney must be signed by the grantor and duly witnessed, with reference to this date and place of execution of the power attorney (reg25 s95)
· The place of execution must be clear, to ascertain whether the land is in the republic or not.

· The registrar has a discretion to permit the transaction to proceed even though the power of attorney is only witnessed by one person  

· There is a presumption that all witnesses have the legal capacity to at as witnesses, unless the contrary is proven

· General: all the pages must be initialled by the grantor and the witnesses.

· Any material alterations to or interlineations in a power of attorney must also be initialled by the person who signed the document and the person who attested to the grantor’s signature.

· Minor alterations may be initialled by the preparing conveyancer.

· Full initialling- all material alterations to a power of attorney must be initialled by the person who executed by the document, by the witnesses and by the preparer of the document.
· Full initialling is required for- error in the names, ID number or marital status of the transferor or mortgagor; an error in the date of sale; an error in the property description with regard to an erf number; a material error in the extent of the lad; an error in the purchase price, an error in the capital amount or cost clause in a mortgage bond

· A certificate, issued by the conveyancer may be attached to a fault power of attorney without full initialling, if the error is an error in the names, ID number, marital status or description of the transferee or mortgagee; a spelling error in the name of a township or farm description; an error in the registration division or province in which the land is situated or an omission or an error in the title deed reference.

· Transfer duty receipts or exemption certificate
· Transfer duty is the tax payable in terms of the Transfer Duty Act 40 of 19949 to the receiver of revenue on the consideration or value when lands or rights in lands are acquired
· Natural persons: calculated on a sliding scale, higher the value , higher the transfer duty payable

· Companies, CC’s ,trusts: the transfer duty is set at a flat rate currently 8% of the price or value

· S92(1) a deed of grant or transfer of land may be registered only if it is accompanied by a receipt or certificate, issued by a competent public revenue officer to prove that all taxes, duties, fees and so forth payable on the property have been paid.

· This transfer duty receipt will either be endorsed by the South African Revenue Services and contain their cash register receipt, or it can be issued to the relevant conveyancer electronically by the South African Revenue Services, in which case it must, in terms of Chief Registrar's Circular 6 of 2005, contain a verification by a conveyancer, notary or commissioner of oaths

· Where land or real rights in land have been donated to an intended spouse in an antenuptial contract, but not transferred to such spouse, s92(2) provides that the following transactions may not be executed in respect of that property unless transfer duty (if any) has been paid:

·  Transfer or cession of land, or of any real right in land to any other person other that the donee

· Mortgage of such land

· Should an antenuptial contract which contains a donation of land be lodged for registration in the deeds registry, a caveat will be noted against the relevant property- so that it cannot be dealt with unless the 
· Transfer duty receipt in respect of the donation has been lodged

· The only exception is when the receipt is accompanied by a certificate duly signed by the receiver in terms of s11(3) of the Transfer Duty act, which provides for possible further transfer duty to be paid

· Transfer duty receipts amendments may be effected only by the Receiver of Revenue under his/her signature and official stamp
· Incorrect spelling of names, which do not affect the validity of the receipt, a certificate by the conveyancer may be called for
· In certain instances value-added tax (VAT) will be payable, should this be the case, then the transaction will be exempt from transfer duty in line with the principle against double taxation.

· As from 1 November 2000, the transactions below may be registered without the need to lodge a receipt or an exemption certificate from SARS. These transactions are as follows:

·  Special exemptions provided for in other legislation
· Exemptions provided for in ss (1) (a), (1)(b), (1)(bB) and (1)(e)(i) of s 9 of the Transfer Duty Act 40 of 1949).
· s9(1)(e)(i) is, however, not applicable where the transfer is in terms of a joint will where massing has taken place or where the transfer is in terms of a single will and VAT is payable.

· In respect of transfers in terms of a single will, a certificate/affidavit to the effect that VAT is not payable, prepared by the executor and approved by SARS, will have to be lodged as proof that no VAT is payable, alternatively an exemption certificate issued by the Receiver of Revenue must be lodged
· Rates clearance certificates
· s118 (1) and (1A) of the Local Government Municipal Systems Act 32 of 2000 a registrar of deeds may not register the transfer of property, unless the prescribed certificate issued by the municipality in which the property is situated has been lodged
· Valid for 120 days from date of issue

· Certify that all amounts due have been paid Ð for municipal service fees,\surcharges on fees, property rates and other municipal taxes, levies and duties, during the two years preceding the date of the application for the certificate

· Does not apply to transfers from the national or provincial or local government, or financed by loans from the national, provincial or local government; nor does it apply where vesting of ownership is the result of conversion of land tenure rights into ownership in terms of the Upgrading of Land Tenure Rights Act 112 of 1991.

· S118(4) nothing shall preclude the subsequent collection by a municipality any amounts owed to it in respect of such property at the time of the transfer

· Consent 
· In terms of pre-emptive rights:
· The holder of the pre-emptive right has the right to buy a property before anyone else.

· The property must be transferred\either to the pre-emptor or, if the pre-emptor elects not to purchase the property, to anybody else, free from the condition

· In terms of reversionary rights:
· The ownership of a property will revert to the previous owner, in the event of the occurrence or non-occurrence of some or other event
· Transfer of the land will not be permitted by the deeds registry unless accompanied by the written consent of the holder of the reversionary right or the cancellation thereof
· In terms of statutory provisions:
· S3 of the Subdivision a Agricultural Land act 70 of 1970

· S114 (4) of the Advertising on roads and Ribbon Developments Act 21 of 1940

· Agricultural Holdings (Transvaal) Registration Act 22 of 1919
· S15 of the Matrimonial Property act 8  of 1984: 

· Further Education and Training Colleges act 16 of 2006

· S56 of the Deeds registries act 47 of 1937

· Exceptional circumstances in cases of insolvency

· Guidelines for the consents:
· The consent must be clearly and unambiguously drawn up and the date and place of execution of every signature must appear on it (reg 25)
· Full names, identity number and/or date of birth and marital status of the person who is consenting if it is a natural person and the full names and registration number if it is a person other than a natural person
· It must bear a preparation clause signed by a conveyancer (s 15A read with reg 44)
· Insolvency and solvency affidavits
· Until the court issues a rehabilitation order or until he/she is automatically rehabilitated ten years after sequestration
· A sequestration interdict is noted against the name of that person in the deeds registry. The interdict prevents such person from personally dealing with his/her property as the trustee of the insolvent estate is (section 102) this person is now regarded as the owner of any immovable property

· The registrar of deeds often cannot positively link a sequestration order to a specific person, because, although it is a requirement under the Insolvency Act, the court order does not usually contain the insolvent's date of birth or identity number
· To lodge a solvency affidavit with the transaction: to the effect that he/she is not insolvent, has never been insolvent and that any court order to that effect does not apply to him/her but to someone with a similar name
· The conveyancer may instead lodge a conveyancer's certificate that the interdict is not applicable to the transferor. It will then be deemed by the registrar that the person concerned may freely deal with the property and prevent undue delay. The affidavit will not avert sequestration orders issued after the date of the affidavit
· If the deponent declares in the solvency affidavit that he/she was once sequestrated, but has since been rehabilitated, the registrar of deeds must ascertain whether or not ten years have passed since the sequestration
· Full names, identity number, date and place of affidavit, and full particulars (name, capacity, physical address and area) of the commissioner of oaths before whom it was sworn to
· Supporting documents to be kept on file:
· Marital status affidavit, personal affidavit, FICA (Financial Intelligence centre act) affidavit and transfer duty declarations.

· CONTRACTUAL CAPACITY
Who must pass transfer of land registered in the name of the following?

· A minor: Minor assisted by both parents, or guardian, both parents or Guardian acting on behalf of minor (Remember the Master’s consent may be necessary.)

· A man married in community of property:  The husband assisted by the wife, the wife assisted by the husband both spouses. Only the husband if the community  of property is excluded for some or other reason

· An unrehabilitated insolvent: The insolvent with the consent of the trustee (disclaimer), The Trustee 

· A person placed under curatorship: The curator 

· A person whose land has been sold in execution: The sheriff of the High Court or the sheriff of the Magistrates Court

· A person whose marriage is governed by the laws of another country: That person as registered owner, with the consent of his/her spouse but the Registrar may in his/her discretion dispense with the assistance by the spouse (section 17(6))

· A partnership: Where the partnership remains intact, one of the partners may pass transfer provided consent or a resolution signed by the other partners authorises him/her thereto. Alternatively, if the partnership is being dissolved and the property is being transferred to new partners or the ex-partners in their personal capacity, then all the erstwhile partners must pass transfer.

· A mortis causa trust: Once transfer has been affected from the deceased estate to the mortis causa trust, it may be transferred by the duly appointed trustee.

· A close corporation: The person authorised by a resolution of the close corporation provided the founding statement of the close corporation authorises such transactions
· The minor: child under the age of 7 has no contractual capacity, such a child may not sign a power of attorney, but his parent/guardian or curator may on his behalf.
· Under 18, limited contractual capacity, they may personally sign a power of attorney to pass transfer but their parents, guardian or curator must assist them 

· S80(1) of the administration of estates act: requires the authorisation of the high court or the master of the high court, depending on the value of the property, to alienate immovable property belonging to a minor. If the value of the property is R100 000, 00 or more, the High Court must issue an order to authorise registration. If the value is less than R100 000, 00 the Master of the High Court must consent to registration. This amount may be changed by proclamation.

· Insane persons: or lunatics have no capacity to act at all. An insane person is incapable of transferring immovable property registered in their name in a deeds registry to anyone else, or of mortgaging such land or otherwise dealing with it.
· the Master of the High Court may appoint an administrator to perform or exercise on behalf of the insane person any act or right in respect of his/her property or to take care of or administer his/her property (s 59(1) of the Mental Health Act 17 of 2002).

· A curator/administrator has only those powers granted to him/her by the court as contained in the letters of appointment (Ward NO v Lockhat Ltd 1928 AD 279 at 284). The curator may not exceed these powers, unless he/she has obtained the necessary authority from the court (Ex parte De Lange 1939 EDL 186).
· S80 of the Administration of Estates Act provides that the curator may not alienate such property which he has been appointed to administer, unless he is authorised to do so by:
· Will or other written instrument by which he/she has been nominated as curator, or
· The High Court or the Master of the High Court, depending on the value of the particular immovable property (s 80(2) (a)). (If the value is R100 000,or more, the High Court must order registration; if the value is less than R100 000 the Master of the High Court must consent to registration.)

· Where it is alleged that a curator is acting in terms of the powers conferred on him by a will or other written instrument, a certified copy of the will or instrument must be lodged in the deeds registry to verify his/her powers.
· Where a curator transfers property which has been sold by him in terms of a will or other written instrument appointing and instructing him/her to do so, an endorsement under section 42(2) of Act 66 of 1965 must be issued by the Master of the High Court to indicate that no objection to the transfer exists (s 42(2) read together with s 85).

· Partnerships: it is practise to first mention the names and marital status of the individual partners and then the name of the partnership.
· All deeds and documents executed by the partnership must contain full names and marital status of the partners constituting the firm REG34 (1)

· As long as the partnership consists of the same partners, land of the partnership can be transferred or otherwise dealt with, as the case may be, on a power of attorney bearing the signature of the firm and of the partner who affixed the firm's signature (reg 34(2)).

· If a partner wishes to transfer his share in the land to the new partnership, such a transfer cannot take place unless the whole property is transferred. Same applies if a new partner is admitted to the firm. All the partners of the old partnership must sign the power of attorney REG 34 (3) (a)

· If land or a real right registered in the name of the partnership is acquired by any partner in his/her individual capacity, transfer or cession of it must be given by all the partners of the firm. All the partners must sign the power of attorney or cession (s 24bis (1)).

· A power of attorney given in pursuance of the dissolution must be signed by all the partners 
· If, during the continuance of a partnership, any partner wishes to deal with his/her share of the partnership land, he/she cannot do so unless he/she first receives transfer of it. However, an endorsement in terms of section 45(1) of the Deeds Registries Act is admissible (reg 34(3) (c)).
· The capacity of natural persons to act as transferor is applicable mutatis mutandis to the individual partners of a partnership when such partnership deals with immovable property. A consent in terms of section 15(2) (a) of the Matrimonial Property Act 88 of 1984 will be required if a partner who is married in community of property trades with the immovable property belonging to the partnership. s 15(2)(a), read together with s 15(6),
· Trusts:
· A trustee in a deceased estate: (mortis causa trust) before a trustee appointed in a deceased estate (mortis causa trust) can transfer estate land, the land must vest in the trustee. There must therefore be a deed of transfer in favour of the trustee(s) or the existing title must be endorsed in terms of section 40 of the Administration of Estates Act 66 of 1965. In addition the trustee(s) must be authorised either by the will or the trust deed to sell and transfer immovable property.

· Inter vivos: by way of a special resolution

· Insolvent persons:

· There must be prove that the owner is insolvent
· A provisional or final sequestration order must be lodged with the registrar, if a sequestration interdict has not yet been filed

· The trustee in the insolvent estate must transfer the property

· A provisional trustee does not have the power to sell property, the authority of the court or master must first be obtained.

· Sales in insolvency are ranked prior to sales in execution (by the court) unless the court orders differently

· If the separate estate of one of the two spouses is sequestrated, the estate of the solvent spouse will vest in the trustee, until such as it has been released by him/her

· In a marriage in community of property the estates of both the spouses is sequestrated

· Exceptions:

·  Property that was acquired during insolvency adversely to the trustee does not form part of the insolvents estate
· Property which was acquired during insolvency by the insolvent, which the court on rehabilitation of the insolvent declares to vest in the name of the insolvent, or which vests in the insolvent due to the automatic rehabilitation ( 10 years) does not form part of the insolvent estate  
· If an insolvent has been re-vested with the ownership of any property, such property may not be dealt with by the insolvent until an endorsement has been made by the registrar in the title to the effect that the property has been restored to them
· In the event of the insolvents estate being finalised and there being immovable property in the estate, and such property has not been re-vested to the insolvent, the trustee or master must give formal transfer thereof to the ex-insolvent before the latter can freely deal with it.
· Married persons- in community of property
· Limited capacity- one spouse may not alienate any immovable property forming part of the joint estate without the written consent of the other spouse. S15 (2) (a) matrimonial property act.

· The consent required must be given separately for each act, each consent must be attested by 2 competent witnesses and not by a commissioner of oaths only

· Exceptions to s15 (2) (a) :

· Where the land is donated or bequeathed to one spouse with the explicit condition that it be excluded from the community of property

· When the high court orders the registrar of deeds to register a deed of transfer given by a person married in community of property.

· When the land is excluded from the community of property by law, common law or statutory law or by statutory enactment

· When the land is purchased by a person married in community of property with the proceeds from a property that was previously held excluded from the community of property
· Married persons- foreign marriages
·  Matrimonial property regime is determined by the law of the husbands country of domicile at the date of marriage

· A person whose marriage is governed by the laws of a foreign country must be assisted by the other spouse when alienating immovable property

· S17 gives the registrar the discretion to dispense with such consent if it can be proved that such consent if it can be proved that the assistance is unnecessary.

· Married persons- customary marriages before the commencement of the recognition of customary marriages act 120 of 1998 ( before 15/11/2000)
·  The wife has on the basis of equality with her husband, subject to the matrimonial property system, full status and capacity, including the capacity to acquire assets and to dispose thereof. Generally out of community of property.
· Married persons- customary marriages after the commencement of the recognition of customary marriages act 120 of 1998
· Where no customary marriage was entered into, will be in community of property and profit and loss between the spouses.

· Limited contractual capacity

· The parties may elect to have their marriage governed by an antenuptial contract, which will regulate the matrimonial property system of their marriage provided it is notorially executed and registered.

· Can only be in or out of community of property where the husband is not a partner in more than one customary marriage

· Should the husband wish to enter into another customary marriage, he must make an application to the court in terms of s7 (4) to approve a written contract which will regulate the future matrimonial property system of his existing marriage and the prospective one, the court order must be noted as an interdict against all the parties concerned. The contractual capacity of the spouses will be governed by customary law subject to s6 

· Liquidated companies
· Can be wound up by an order of the high court or voluntary liquidation
· A voluntary winding up by the creditors or members of the company or cc

· The registrar of the court must forward a copy of every winding-up order made by the high-court, irrespective of whether it is a provisional or final order or any order staying ,amending or setting aside such order, to every registrar charged with the maintenance of any register under any act in respect of any property within the republic which appears to be an asset of the company or cc

· A copy of every special resolution for the voluntary winding up of a company or cc must be forwarded by the relevant company or cc to every registrar 

· A liquidator must pass transfer of the immovable property of a company or cc that is in liquidation.
· The liquidator is appointed by the master of the high court, the master issues him with a certificate of appointment which is valid throughout the republic

· The contractual capacity of the liquidator to pass transfer is subject to the following authority:

· Liquidated by the court: by resolution of the creditors or members or contributories or virtue of instructions given by the master.

· Voluntary liquidation by the creditors; authority granted by a meeting of the creditors 

· Voluntarily liquidated by the members: authority granted by a meeting of the members

· Authorisation not required to be lodged with the registrar

· Any attachment or execution noted against the estate or assets of the company or cc after the commencement of the winding-up will be void.

· If the attachment and sale in execution occurred prior to the liquidation of the company or cc, the liquidator must transfer the land

· Bonds registered over the property need not be lodged for disposal, unless they are registered in favour of the republic of South Africa or the land bank.
TYPES OF ESTATE TRANSFERS AND THEIR RESPECTIVE REQUIREMENTS 
Estate transfers, partition transfers, expropriation, transfers by virtue of a court order and transfers by endorsement.

· Estate transfers
· In transactions relating to a deceased estate, the executor acts on behalf of the estate/deceased owner.

· An executor is someone who is

·  Authorised to act by virtue of letters of executorship granted by the master of the high court, or

· Authorised to act by virtue of an endorsement of the appointment of an assumed executor or

· Any representative of a deceased owner recognised by law

· The preamble: to the power of attorney to transfer immovable property granted by the executor must disclose the name of the executor or representative, as well as the place and date of issue of the letter of executorship/appointment. The letter itself need not be lodged.
· The executor or representative of the estate must pass transfer- sign all the documentation and in particular the special power of attorney authorising the conveyancer to execute the transfer.
· The surviving spouse of the deceased, who is accordingly owner of an undivided half share of the property, must always be joined in their personal capacity with the executor of the estate of the deceased spouse

· Exceptions where in a transfer of land from a joint estate the surviving spouse need to participate in the transfer: 

·  Where the executor is only dealing with the share of the deceased spouse

· Where the land has been sold to pay the debts of the joint estate

· Where there has been a massing of the joint estate and the surviving spouse has adiated 

· Where such transfer is in favour of the surviving spouse or

· Where the surviving spouse has signed, as executor, the power of attorney to pass such transfer.

· The preamble must indicate that the transaction is being effected on behalf of the joint estate and the joint estate must be divested in the divesting clause

· Supporting documents
· Different causae require different supporting documents, possible causae:

·  Testate succession

· Intestate succession

· Sales by the deceased in his lifetime

· Donations by the deceased during his lifetime

· Sales by the executor

· Transfers in terms of s18(3) of the administration of estates act

· Take-overs in terms of s38 of the administration of estates act

· Sales by the executor in a deceased insolvent estate in terms of s34(2) of the administration of estates act

· Property registered in the name of the survivor of spouses who are married in community of property 

· Property registered in the name of a spouse who was married out of community of property, whose spouse died and massing of the estates has taken place

· Transfer of an estate of a black person whose estate is being administered in terms of the black administration act according to customary law

· Acquisition of Land by virtue of testate succession, or as a result of a redistribution of assets in a deceased estate, is usually exempted from transfer duty. Transfer duty is payable on those acquired assets not belonging to the deceased. Estate transfers are an exception to the rule that a SARS transfer duty exemption need be lodged. Either a transfer duty exemption or a certificate by the executor to the effect that VAT is not payable by the estate, prepared by the conveyancer and approved by SARS
· Supporting documents to be lodged for testate succession- excluding s18(3) estates
I)  A conveyancers certificate must always be lodged

II) Proof of any waiver or repudiation

III) A duly certified copy of the redistribution agreement , if any, accepted by the master

IV) A copy of the will certified by the master

V) An affidavit of next of kin is required, where the testator nominates his children as heirs without identifying them

VI) Where a personal servitude is bequeathed to the surviving spouse who alleges that they were married in community of property, proof of such a marriage is required

VII) If it is alleged that one of the heirs is deceased, the death must be proved, if the heir left descendants, it must be proved by an affidavit of next of kin.

VIII) If a personal servitude is bequeathed to person who dies before the servitude can be registered in his name, such death must be proved by way of a death notice or certificate.

IX) Where a joint estate is massed and the survivor adiated, proof of adiation must be lodged, either by way of a statement or a conveyancers or masters certificate to that effect.

X) Where the marriage is alleged to be in community of property, and the surviving spouse is entitled to half the land, proof of marriage in community of property is necessary

XI) Where the land is subject to a condition, a certified copy of acceptance by the master or even a certificate by a conveyance well suffice

XII) Where there has been massing, transfer duty may be payable on the acquisition of the surviving spouses share, I which case the transfer duty receipt will have to be lodged.
XIII) Proof that the decease is not liable for VAT

XIV) The deceased estate or the joint estate must be divested and not the executor in the estate

· Intestate succession (including the estates of black persons) administered in terms of the intestate succession act 81 of 1987
·  Applicable to persons who died intestate after 18 March 1988.

· Supporting documents:

·  A conveyancers certificate must always be lodged

· Proof of any waiver or repudiation

· A duly certified copy of the redistribution agreement , if any, accepted by the master

· If it is alleged that one of the heirs is deceased, the death must be proved, if the heir left descendants, it must be proved by an affidavit of next of kin.

· Where there has been massing, transfer duty may be payable on the acquisition of the surviving spouses share, I which case the transfer duty receipt will have to be lodged.

· Proof that the decease is not liable for VAT

· The deceased estate or the joint estate must be divested and not the executor in the estate

· Proof that the deceased did in fact die intestate, affidavit from the executor

· An affidavit of next of kin

· A marriage certificate or an affidavit from the surviving spouse. In respect of customary marriages, the registration certificate from the department of home affairs or an order from the court is necessary. An order of the court must be lodged to prove that a monogamous Islamic marriage existed

· Proof f the balance of the estate that is available for distribution. A copy of the liquidation and distribution account certified by the master will suffice

· Whether or not the deceased has descendants who are entitled to inherit ab intestatio must be proved by an affidavit of next of kin
· Sales by the deceased made in his lifetime 
· The recital of the deed of transfer must specifically mention that the deceased sold the property during his lifetime

· A certificate by the master in terms of s42(2) of the administration estates at must be lodged as well as a transfer duty receipt or proof of exemption

· Donations made by the deceased during his lifetime
· The following documents are required:

·  A certificate by a conveyancer

· If the donation of land was made prior to 19/10/1982 and the donor solemnised the donation in his will, a cop of the will must be lodged together with the acceptance of the donation by the donee

· Proof that the donee accepted the donation from the donor during his lifetime ( after 19/10/1982 no alienation of land shall be of any effect unless it is contained in a deed of alienation signed by the donor and the donee

· A transfer duty receipt of proof that the transaction is exempt for some or other reason must be lodged.

· Sales by the executor
· The following documents are required:
·  An endorsement in terms of s42(2) of the administration of estate act

· If it can be ascertained that the immovable property was purchased during the administration of the estate, proof is necessary that the master or the court consented thereto and ratified such a sale, unless such a sale was authorised by the deceased in the will

· Where the estate is administered in terms of s34(2), and the executor in the estate if the deceased conveys the land in terms of exception (b) of s21 of the act, a certificate by the master or executor or by a conveyancer that the land has been sold to pay the debts of the joint estate. The causa of the deed must also state that the estate is administered in terms of s 34(2)

· A transfer duty receipt or proof that the transaction is exempt from such payment must be lodged

· Drafting of the causa of an estate transfer
· The recital or causa must provide sufficient information and reasons why the land is being transferred to enable the registrar to judge whether transfer is permissible or not - usually the causa will stipulate sale, donation, succession, exchange or rectification.
· The date of death of the testator: the date of the death is important as this represents the date on which the rights to the inheritance devolve upon the heir, also whether the new or old succession ct will apply and whether, in certain circumstances, transfer duty is payable

· The way in which the land devolves: testate or intestate. If it devolves intestate, it should be mentioned whether it occurs in accordance with the common law or in terms of statute, if statute, whether the 1934 or 1987 act applied

· A short explanation why the inheritance devolves: testamentary conditions- should be mentioned in the causa that the inheritance has been accepted subject to such conditions, should the bequest be subject to a condition which must be registered against the title deed, the causa should only briefly refer thereto without quoting it in detail. A comprehensive quote should appear in the conditional clause

· Transfer from a massed estate: should any of the exceptions mentioned in s21 of the deeds registries act apply, the causa should indicate that the transfer is on behalf of the joint estate REG 50(2) (c) 

· Conditional clause: if there are any registerable testamentary conditions, these must be disclosed, and stipulated in the power of attorney and I the conditional clause of the deed of transfer. must be mentioned after all the existing conditions
· Divesting clause: where transfer is passed on behalf of an estate, the estate must be divested instead of the transferor.

· The partition transfer
· The purpose is to divide co-owned land between the co-owners in such a way that each of them receives a demarcated piece of land in lieu of their respective shares in the land.
· Co-ownership: when land is owned as a whole by more that one person

· Undivided share: is an undivided share in respect of the whole of the land and not ownership of a demarcated piece of land.

· The terms of the partition are usually agree upon in writing, in accordance with s26(1), the agreement must be embodied in the power of attorney and attached thereto. The court can order the partition or arbitrators can award the partition.

· Subdivision means that the land is split into 2 or more separate pieces ( with the assistance of a land-surveyor and approval of the new diagram by the surveyor general) the owner may apply to the registrar of deeds for a separate title deed for one of the portions or may transfer it directly to a new owner
· With a partition transfer, the whole of the jointly owned property must be divided between the co-owners. Each party acquires a defined portion of the partitioned land in place of the undivided share they previously held.

· Analyzing a partition transfer Form F
· New deeds of transfer will be issued individually to each of the co-owners. So there will be the same number of deeds partition transfer as the new co-owners

· The preamble- describes all the co-owner, all the co-owners act as transferors

· The recital- describes the original joint property, with reference to the share(s) owned by the transferees, as well as the numbers and dates of the relevant titles, reference is made to the agreement or court order to partition

· The vesting clause- contains the names of the co-owners to whom the new share or new portion is awarded

· The property clause- includes a full description of the awarded new share or new portion and the extent of the awarded new portion

· The extension clause- refers to all the title deeds, follows the description of the original land

· The conditional clause- subject to the existing title conditions as well as new conditions (if any) created in the power of attorney
· The divesting clause- divests all the former co-owner and vests the new portion or ne share in the land in the transferee
· The consideration clause- unique to the partition transfer, where no consideration exists, it means that they have agreed that each of them will receive their awarded portions as acceptable considerations for the undivided share in the land which they previously held in joint ownership.

· If the parties pay a consideration to assure equal partitioning, this must be disclose in the consideration clause

· The execution clause- the land being portioned, may, where applicable, be registered in different deeds registries

· Supporting documents for a partition transfer
· There must be a partition agreement or court order and a power of attorney

· If it is in the form of an agreement it must be signed by all the co-owners of the land or shares in the land being partitioned. The power of attorney must strictly adhere to the partition agreement. The agreement can be separate or embodied in the power of attorney

· Contracting parties: each of the parties to the partition agreement must own a share in the property s26 (1) and (2). The shares held by each owner need not be equal. The joint owners must naturally be competent to conclude an agreement of this nature
· Requisites for the partition agreement s26
· Must contain the details of:

· The land being partitioned reg52(2)

· The shares registered in the name of each owner

· The land which has been allocated to each owner
· Any conditions which may have been created

· Any consideration that may have been given to equalise the partition
· A party may not receive money alone in exchange for his share in the partitioned land s 26(2) (c) 

· Mineral rights: the registrar of deeds has no authority to register any transactions relating to mineral rights other than deregistration thereof. However, where a title deed to immovable property contains a condition with regard to the reservation of mineral rights, this condition must remain in the title deed to that property ( mineral and petroleum resources development act 28 of 2002, 1 may 2004)

· Conditions: s26(5) no partition transfer may vary or affect the conditions of tenure of land under partition or any other conditions pertaining to the land generally, unless it has been stipulated that these conditions may be varied, defined or limited by the partition agreement and by the consent of interested parties.
· The amendment of a praedial servitude over portioned land cannot be effected by means of an underhanded agreement. A notarial deed is required for this purpose.

· Personal servitudes can be created in the power of attorney, provided that the provisions of s65-67 of the act are complied with.

· Considerations: s26(2) (e) provides that any consideration given to equalise the partition must be disclosed in the power of attorney or partition agreement to allow the registrar of deeds to determine the position in regard to transfer duty. The amount disclosed must be disclosed in the consideration clause of the partition transfer of the party who paid the consideration.

· It will not be necessary to disclose this information in the other partition transfers.

· If the consideration is immovable property which does not form part of the partition and which is to be transferred or ceded by one or more of the parties to the partition to another party or parties, this must be disclosed in the recital of the partition transfers and acknowledged in the consideration clause if the partition transfer if the party who has undertaken to transfer it. separate deed of transfer is required

· Bondholders consent: the partition transfer cannot be attested unless the bond is lodged at the registrar of deeds for disposal(cancellation, release or substitution)

· S27 (1) the lawful holder of the bond may consent in writing both to the partition and to the substitution of the mortgaged shares of the land awarded o the mortgagor partition.

· If a defined portion is awarded jointly to 2 owners, where one owners share was encumbered by an existing bond, the bond can be registered against his share in the defied portion without him first having to take out a certificate of registered title in terms of s34

· Partition diagrams: diagrams must be lodged in duplicate with the partition transfers in those instances where each party to the agreement receives a demarcated portion of the land

· Clearance certificate: if land partitioned is rated, a clearance certificate issued by the local authority must be lodged on registration of the partition transfers
· Consent of subdivisions: if there are any  statutory restrictions or restrictions in the title against subdivision of the land, the necessary consent must be lodged

· Consent by the spouse married in community of property to transferor: if any party to the partition agreement is married in community of property, and the spouse if that person did not also sign the partition agreement, that spouse must consent in the writing to the partition, must be attested by 2 competent witnesses
· Effect of partition transfers: each party to the agreement will be in possession of  new title deed to the property they acquired on registration of the partition transfers
· Expropriation transfers
· A notice of expropriation is served by the expropriating authority on the registered owner of the land or the executor of his deceased estate, trustee of his insolvent estate or the deputy sheriff who attached the property in execution to the effect that on a certain date the expropriation authority will become the owner of the property, and that the registered owner will then receive a consideration in return. No transfer duty is payable.

· Requirements for the registration of an expropriation transfer:
· Land must be authorised by law

· Only the state, a public or local authority, corporate body or an association of persons may expropriate land

· The owners must have been notified in writing of the expropriation

· The date of effect of the expropriation must already have passed

· The registrar of deeds must be furnished with a certified copy of the notice of expropriation and the expropriation plans (if any) by the expropriating authority

· This notice is then filed as an  interdict under an EX code an a distinguishing number allocated to it

· Analysis of an expropriation: form G
· The preamble- manner in which the property was acquired b y the transferee as well as the relevant authority. Must describe the registered owner.

· The recital- must state that the transferee furnished the registrar with the certificate in terns of s31 (4) (a) and that all the legal provisions were complied with as to the change in ownership.

· The vesting clause- describes the expropriating authority in the normal way according  to s18 and 17 
· The property clause- the property concerned and its extent are described in detail in the property clause

· The extending clause- the applicable extending clause is inserted.

· The conditional clause includes existing conditions of title- the appropriation transfer is registered subject to all existing conditions that apply to the said land. 
· The divesting clause- the alternatives and the reservations of the states rights in the clause

· Execution- executed only by a registrar of deeds

· Supporting documents:
· The title deed- if the title deed cannot be obtained, an affidavit must be lodged to that effect, in such a case the registrar registers the expropriation transfer by endorsing the deeds office copy of the title deeds and notes a caveat that if the original if found must also be endorsed s31(2) (b)
· Certificate in respect of legal provisions- issued by the expropriating authority stating that all the provisions of any law in connection with change in ownership by expropriation have been complied with

· Mortgage bonds- if there is one it need not be lodged for disposal

· Attachments and interdicts- sequestration against the registered owner of the property will not influence the expropriation, nor is it necessary that attachments or interdicts against the property be withdrawn

· Sub-divisional diagrams- must be lodged in duplicate

· Municipal rates clearance

· Power of attorney and a transfer duty receipt need not be lodged since the owner is not authorising the transfer and expropriation is usually exempt from transfer duty.
· Restraints on the expropriating authority​: may not transfer the land, or create a real right n the expropriated land or deal with any right of that nature, until transfer of the expropriated land has been registered in the name of the expropriating authority by virtue of an expropriation transfer

· Restraints on the registered owner of the land: prohibited from transferring the land or otherwise dealing with it, except to allow the registration of a deed of transfer in favour of the expropriator s31 (6) (b). Where only a portion of the land is being expropriated, the registered owner is not prohibited from transferring his land or otherwise dealing with it. The transfer of the land must be maid subject to the expropriation bringing it in as a condition. If a portion of land is only provisionally expropriated, the registered owner may not deal with that lad unless the expropriation is made final or withdrawn.

· Transfers by virtue of an order of court
· S14 of the deeds registries act – transfers of land and cessions of real rights in that land must follow the sequence of the successive transaction by which the right to ownership of the property concerned devolved from one owner to another.

· S33 (1) – if a person acquires the right to ownership of immovable property in a manner other that by expropriation and is unable to register the property in the usual manner, they may petition the court for an order authorising the registration of the property in his name, e.g. prescription.

· As the expropriation transfer, prescription transfers- ownership vests before the registration of the deed of transfer.

· The owner’s capacity to deal with the property:  the new owner will not be entitled to deal with the property acquired by prescription until he/she obtains a title for that property. The former owner will receive notice of the application to the court and will not be able to transfer, or mortgage the property while the court is considering the application
· Notice to the registrar of the application to court:  s97 the application must notify the registrar of deeds at least 7 days before the application is heard. The registrar notes a caveat against the property and may submit to the court any report he wishes to make. The registrar notifies the court who the registered owner of the property is, furnishes a description of the property, states whether there are bonds or servitudes registered over the property and informs the court of any legislation that may apply. A title issued by the registrar in terms of s33 has the normal validity and status of any other title registered b him, which means that it can be annulled, limited or altered by a further court order s33(9)

· Supporting documents: order of court, transfer duty receipt and rates clearance certificate, mortgage bonds and the title deed

· Deeds of grant
· S3 (1) (c) provides for the registration of grant issued by the state or any other competent authority.
· Is a formal deed document by mans of which ownership of unalienated or acquired land is transferred from the state to another person.

· Unalienated sate land may only be transferred by a deed f grant, acquired land may be transferred by a deed of grant or a deed of transfer 

· There is no prescribed form for a deed of grant usually follows Form E

· Does not require a reg43 preparation clause, s15A and reg44A do not apply

· The vesting clause- must contain the details of the grantees/transferees. The registrar will insist on proof of status and vesting being lodged, and will check the authority of the signatory, unless the deed of grant contains a preparation clause ad the relevant facts

· Rights of the state must be reserved

· Description of the property, personal rights, special conditions, signature

· A deed of grant may be issued to a person who is the holder of a land settlement lease in respect of the property being granted, in which case the settlement lease is not carried forward as a title condition.

· Does not required a divesting clause

· Deeds of grant are documents that have already been executed and registered by the time they are lodged in the deeds registry. Registration clause is still required/

· No power of attorney is required, all rates and transfer duties must have been aid, the document of authority in which the condition have been created must be lodged with the deed of grant.
DISCUSS UNDER WHAT CIRCUMSTANCES LAND MAY BE TRANSFERRED BY VIRTUE OF AN ENDORSEMENT IN TEMS OF:

· unless the act or any other law provides otherwise, the ownership of the land may be conveyed from one person to another only by means of a deed of transfer, transfer of land may, in certain circumstances, be effected by means of an endorsement (much less costly)

· s16: acquisition of land by the state or a local authority
· when a local authority acquires all the land held under one title deed from another local authority by virtue of the provisions of any law or when the state acquires all the land held under one title deed, the registrar will effect such transfer by means of an endorsement in the relevant registers, the transferee, local authority or the state must, however, apply to the registrar to make the necessary endorsement. No registration fee is payable in this instance.

· S24bis(2) dissolution of a firm or partnership
· Where land or a real right belonging to a firm or partnership is, on dissolution of such firm or partnership, allotted to all the members or partners, the title deed may be endorse to the effect that such land or real rights vests in the individuals mentioned in them.

· S25(3) establishing the identity of children
· If a real right or a mortgage bond is registered in the name of a person who is the parent or guardian of the children during their minority, to be held in trust for those children referred to in s25(1). An endorsement under s25 (3) can be affixed to the effect that the land or real right in question is being transferred to the guardian or parent on trust for the child or children. This does not depend on them attaining the age of majority 

· S58(2) reversion of property to an insolvent
· If immovable property vested in a curator/trustee was later re-vested in the insolvent, the insolvent may not transfer, mortgage or otherwise dispose of that property until the registrar of deeds has made an entry on the title deed of the property indicating that the property has been returned to the insolvent

· S45 transfer by endorsement if one of the spouses dies
· Applied where immovable property, a registered lease or a bond, which forms an asset n a joint estate or civil union, is registered in a deeds registry and the surviving spouse or civil union partner has lawfully acquired the share of the deceased spouse. The title deed, lease or bond can be endorsed in terms of s45(1) to indicate that the surviving spouse or civil union partner is entitled to deal with it as if she had taken formal transfer or cession.

· Can also be applied to: a later marriage in community of property, a partnership or a marriage governed by foreign law.

· S45bis(1)(a) transfer by endorsement where the parties are divorced
· Only applies if the immovable property or a lease under an law relating to land settlement or a mortgage formed an asses in a joint estate of spouses to a marriage in community of property, or partners to a civil union in community or property, and one of them has legally acquired the share of his former souse un the said property, lease or mortgage bond on divorce.

· s45bis(1)(b) transfer by endorsement due to a court order during the subsistence of the marriage or union
· s45 and s45bis(1)(a) applied on dissolution of the marriage or civil union in community of property either by way of death or divorce, s45bis(1)(b) only applies during the subsistence of the marriage in community of property
· so where during the subsistence of the marriage or civil union in community of property, the court issue an order or issues an order and grants an authority in terms of s20 or 21(1) of the matrimonial property act for the change of the matrimonial property regime, and has ordered that the immovable property, a lease or mortgage bond be granted to one of the civil union partners or spouses married in community of property, then a transfer  by endorsement in terms of s45bis(1)(b) can be affected.

· S45bis(1a)(a) or (b) vesting in both of the  former spouses
· Used when the former spouses, who were married in community of property, are both entitled to the property involved after such marriage was dissolved or their marital property regime changed

· Only pertains to immovable property or a lease in terms of the land settlement act or a bond registered in a deeds registry which formed an asset in a joint estate of spouses:

· The spouses have been divorced, and such property, lease or bond accrues to both the former spouses in undivided shares in terms of the division of the joint estate.

· A court has made an order, or has made an order and given authorisation in terms of s20 or 221(1) in terms of whereof the property, lease or bond was allocated to both spouses in undivided shares

THE CERTIFICATE OF CONSOLIDATED TITLE
· S40. Consolidate two or more adjacent pieces of lad belonging to the same owner, into a single unit of land.

· Prerequisites: must have a common boundary, owned by the same person or by two or more persons each holding undivided shares of the same size, a diagram must be prepared and approved by the surveyor-general, where a another person holds a real right in the land a consolidated certificate cannot be issued unless a diagram indicating the leased portion of the land is attached and the diagram of the consolidated property clearly indicates that portion of the land that is affected by the lease or real right, must be recorded in the same property register, the pieces of land to e consolidated must be situated in the same administrative district and two or more erven cannot be consolidated directly from a township title.
· Prescribed form
OTHER CERTIFICATES OF REGISTERED TITLES
· S34(1) certificate of registered title of an undivided share: if a person is a joint owner of an entire piece of land or a portion of that land and the land is held under a single title deed by all the joint owners, he can apply under s34(1) for a certificate of registered title for his undivided share.

· S34(2) certificate of registered title of a undivided share in the case of a lost or destroyed title deed: issued to a co-owner of property who holds the property together with other co-owners by virtue of a title that has been lost or destroyed. The lost title deed nevertheless remains valid in respect of the shares of the other co-owners. A certificate of registered title of an undivided share in land where the clients copy of the title has been lost or destroyed, without having to first apply for a certified copy
· S35 certificate of registered title against aggregate shares: the owner obtains a single title in respect of his/her share n a property or properties, instead of separate title in respect of each individual fractions owned by him. Joint owners can use this procedure only if their shareholdings are equal

· S36 certificate of registered title of one or more properties held under one title deed: if a person holds 2 or more pieces of land or undivided shares in land under one title deed, they may obtain a certificate of registered title in respect of one or more of those pieces of land or his undivided share. At least one piece of land or one of the shares must continue to be held under the original title deed.

· S38 certificate of registered title taking the place of lost or destroyed deeds: in the event that the transferee’s title deeds as well as the deeds registry’s copy being lost or destroyed

· S39 (1) certificate of registered title to correct an error in registration: applies in instances where, by reason of an error, the same land has been registered in the names of different persons. The registrar can issue a certificate of registered title to the party who now holds 2 title deeds, after the other party has transferred the land to hi by means of a rectification transfer.

· S39(2) certificate of registered title to omit conditions that are no longer applicable: the aim of such a certificate is not to have the conditions cancelled, but to remove from the title those conditions that have already lapsed or been cancelled by means of a new title in the form of a certificate of registered title issued under s39(2).

· S43 certificate of registered title of a portion of a piece of land: when the owner of a piece of land wants to mortgage a specific portion of that land they must first obtain a certificate of registered title in respect of that portion s43(4)

· When an owner of a township or settlement wishes to deal with an individual erf or portion of that erf, he must first obtain a certificate of registered title in respect of that erf.

· An owner of a property who divides it into 2 and wants to transfer the remainder must first obtain a certificate of registered title for the part of the property that they are retaining, before the transfer of the remainder can be registered

CLAUSES IN THE CONVENTIONAL MORTGAGE BOND

· A mortgage bond is a method whereby a creditor secures repayment of a debt by the mortgagor. By registering a mortgage bond in his favour over the immovable property of the debtor, the creditor, on registration of the mortgage bond, converts his personal right for payment into a real right enforceable against 3rd parties. He limited real security vests the moment registration takes place in a deeds registry.
· Requirements: there must be an agreement to create a debt or obligation which ma not be contra bones mores, there must be immovable property that is capable of being mortgaged and there must be a mortgage bond that is to be registered in the registry
· Must be prepared by a conveyancer and must at least clearly identify the mortgagor, the mortgagee, cause of debt/obligation and the immovable property serving as security under the mortgage bond.
· Heading: must indicate the type of bond
· Preparation clause: see earlier in notes
· The preamble: name of the conveyancer, date and place of the signing of the power of attorney and a description of the mortgagor. The mortgagor is the person who borrows the money or is liable for the obligation reflected in the bond, or the person who stands surety for the obligation of the actual debtor.
· Acknowledgment clause: mortgagor acknowledges that he owes money to the mortgagee
· Mortgagee: is the person in whose favour the bond is passed. As a genera l rule there may be more than 1 mortgagee in a single bond, however, debts or obligations to more than one bondholder arising from different causes may not be secured by a single mortgage. A mortgage bond may not be passed in favour of 2 or more persons where the mortgage bond provides that the share of one mortgagee ranks prior in order of preference to the share of another mortgagee.
· Amount: a deeds office registration fee/levy is payable for bonds, among other things, which is calculated on the amount of the debt secured. It is established in practice to stipulate the bond amount, the reason for this can be found in the purpose of registering the mortgage bond: that is to provide the creditor with a secured claim and registration in the deeds office, which serves as publication to other 3rd parties of the bondholder’s rights in this regard.
· Cause of debt or causa of the bond: if there is no claim in respect of debt, there can be no bond
· Waiver of legal exceptions: a debtor is entitled to introduce certain exceptions with regard to his/her liability for payment, as defences in the event of a mortgagee applying for a foreclosure of the bond, thereby placing the burden of proof on the mortgagee to disprove the allegations.
· Non causa debiti: means the debt has no case or causa. This exception is renounced  in any bond not securing a monetary loan but for instance securing payment of goods sold an delivered
· Non numeratae pecuniae: this exception avers that although the mortgagor signed the acknowledgment of debt, the money mentioned in the acknowledgment of debt was not actually paid to him. This exception is waived in bonds where the causa is money lent and advanced. A renunciation of this exception places the burden of proof of the defendant/mortgagor who is required to prove for his successful defence that he did not receive the money
· “Revision of accounts”, error calculi and “no value received”: usually appear together. Apply where money changes hands and written records exist of the transaction concerned. They are then usually waived in bonds where the causa of debt is goods sold and delivered and to bonds in favour of financial institutions, when the capital is paid back in instalments
· De duobus vel pluribus reis debendi: where two or more persons bind themselves as co-principal debtors, they are only liable for their specific portions of the debt. If the benefit of this exception is renounced, each debtor is jointly and severally liable for the debt and cannot, in a foreclosure case, raise a defence the fact that the plaintiff can claim proportionately from the individual co-debtors. The waiver of this exception is necessary in bonds where there is more than one mortgagor or debtor.
· Beneficium ordinis seu excussiones: as a general rule, where a debt is due by a debtor, which debt is also secured by a suretyship of a 3rd party, the creditor is obliged o first fully excuse or “shake our” the debtor before the debtor may claim from the surety. This exception is available to a surety to compel a creditor to proceed against the principle debtor first and obtain al he can from that debtors estate before proceeding against the surety. Found in surety bonds.
· Beneficium divisionis: where there is more that one surety for a debt, the creditor is as a general rule obliged to claim only proportionally from each surety, failing which the defendant surety can successfully raise this exception. Prevents the creditor from holding a surety liable and being sued for more than his pro rata share. 
· Interest and repayment clause: there is no statutory requirement that interest rates be disclosed in bonds.
· Cost clause: secures the payment of any cost and expenses the creditor may have incurred, for which the mortgagor is liable, over and above the original amount of the debt already secured by the mortgage. For this reason mortgage bonds usually include additional security for the creditor in respect of costs and expenses in the form of the cost clause. In the event of the mortgagor failing to fulfil his obligations in terms of the mortgage bond, this clause secures the mortgagor’s contributions on behalf of the mortgagee in regard to insurance premiums, taxes, etc. the additional amount mentioned in  the bond usually constitutes 20 % of t he capital sum of the mortgage bond. Not all bonds contain cost clauses.
· Ranking: if the mortgagee has not waived preference in respect of his mortgage bond the mortgage bonds rank against earlier or subsequent mortgage bonds is in order of preference according to their date of registration/execution by the registrar. The ranking simply indicates the preference to which the creditor is entitled in respect of a secured debt against a particular property. If 2 or more mortgage bonds are based on the same day by the same mortgagor over the same property, the registrar must note on each bond the exact time at which he affixed his signature to the bond, if no ranking is mentioned. If 2 bonds are to be registered simultaneously and are deemed to rank pari passu, no waiver is necessary. A mortgagees consent is not required in respect of the waiver of preference, since the statements contained in the owner of attorney are sufficient. Any charges against the land must be mentioned, since these enjoy preference over the new bond. A contract for the sale of land in instalments must be mentioned as the purchaser’s rights also enjoy preference.
· Property and security clauses: only immovable property as defined in s102 of the deeds registries act may serve as security for a debt under a mortgage bond. May be registered land or a real right. Every mortgage bond must contain a full and clear description of the property to be hypothecated.
· Special conditions of title: the registrar may require those conditions to be set out in the bond or a suitable reference to be made to the conditions. It has been decided that when land is subject to a pre-emptive right, a right of reversion, etc, the bond should be made specially subject to that right
· General conditions: township conditions: praedial servitudes etc: the land is described as being subject to the condition in title
· Restriction in respect of mortgaging, alienating or disposing of land: without the consent of a specific person, an underhand consent must be obtained from the person concerned, in which the bond is properly identified, and this consent must be filled with the mortgage bond a restraint on the alienation automatically includes a restraint on the mortgage of the property concerned. If a condition states that the property may not be disposed of, this term foes not include mortgaging.
· A lease: the lessee’s consent is not required in order to hypothecate the leased land, but the fact that the land is subject to a lease must be disclosed in the bond. The lessee of a registered long lease can waive preference in favour of t he mortgage, either by notarial deed or in the mortgage bond itself.
· Revisionary right: if land is subject to a condition that in the event of a certain occurrence the property reverts to a person mentioned in the condition. The land can simply be made subject to the condition- a revisionary right enjoys preference over the bond and therefore diminishes the security; or the holder of the revisionary right can consent to the registration, the holder of the revisionary right has merely consented to the registration of the mortgage bond, but has not waived his revisionary right; or the holder of the right can waive his right of preference in favour f the bond, in which case the condition must be quoted in full in the bond; or the owner of the land which is subject to the revisionary right and the holder of the right can jointly and severally hypothecate the land.
· Personal servitudes and other real rights: the land described in the bond can simply be made subject to such personal servitudes and the servitude concerned must be quoted in full in the bond. Personal servitude or other real right enjoys preference over the bond; or the holder of the personal servitude ca waive his rights of preference in favour of the bond; or the owner of the bare dominium and the holder of the personal servitude may jointly and severally mortgage the land to the full extent of their respective rights in the land; or the owner of ht e bare dominium may pass a principal bond over the property, and the holder of the personal servitude can bind the personal servitude as surety in the same bond.
· A fideicommissum: the security under the mortgage bond is of limited value and duration. Nevertheless, the bond may be registered subject to the fideicommissum and the mortgagor.
· Expropriation of a portion which has not yet been transferred to the expropriating authority: the bond must be made subject to the expropriation to indicate that the expropriated land is not encumbered by the bond.
· Restriction against separate alienation of properties: if the land being bonded is notarially linked to and subject to a restriction against separate alienation of the land, the bond must specifically be made subject to that restriction.
· Attachment against the property: it may not be mortgages until the attachment has been uplifted
· Conditions: and condition may be inserted in the bond or an annexure to the bond. However, manifestly illegal condition or dishonest conditions that seek to disguise the nature of the bond may not be inserted in the bond or even the annexure to the bond.
· Conditions which are prohibited or are unlawful may not be contained in a bond:
· No mortgage bond may be passed in favour of 2 or more persons, where the share of one holder ranks prior in order of preference to the share of another s55(2)
· No condition may be included in a bond which purports o impose on a registrar any duty or obligation not sanctioned by law  reg35(6)
· The insertion of what is commonly known as a “general clause” attempting to simultaneously bind immovable and movable property of the mortgagor is prohibited. S53(1)
· A condition in terms of which the repayment of the debt or portion of the debt by a licence holder in favour of the holder of a wholesale liquor licence within a specified time is void
· An agreement stating that, if the debt is not paid by a certain date or the mortgagor is otherwise in default, the mortgagee may hold or keep the security as his own property, known as a Pactum commissorium 
· a condition in a bond stating that the mortgagor may nor repay the debt before a certain date, if it is coupled with a Pactum antichresis ( an agreement which gives the creditor, the use of the mortgaged property in lieu of interest), is void.
· A condition in a mortgaged bond based on an agreement between the mortgagor and mortgagee that the hypothecated property can be sold in settlement of the debt, without recourse of the law, known as parate execute, invalid.
· Notwithstanding s3 (1) (b) a registrar need not examine any provisions relating o a bond which are not relevant to the registration of the bond.
· Domicilium citandi et executandi: also a condition. The mortgagor chooses a place where notices and process can be served on him. If the registrar omits to affix his signature, it may be affixed when the omission is discovered and the mortgage bond will then be deemed to have been registered at the time the registrar was supposed to sign.
· Special power of attorney: the must be a properly executed, witnessed and dated power or attorney that authorises the appearer to execute the bond reg25. Includes a draft bond as an annexure. It is important to note that in the power of attorney granted by the mortgagor, a holder of real rights can waive his rights in favour of the bond.
DIFFERENT TYPES OF BONDS
· Collateral bond: is an additional mortgage bond for a debt or obligation for which security has already been provided to the debtor by the creditor. Same mortgagor, same mortgagee and same or part of debt or obligation that has already been secured.

· Surety bond: two types: one is the general surety bond passed by a 3rd party as further security for a debt or obligation of a debtor already secured by a registered bond or notarial bond. The other is a surety bond passed by a 3rd party as further security for an unsecured debt or obligation as a debtor. If the surety bond is registered to a secure an unsecured debt, then this must be disclosed in the bond.

· Covering bond: a special mortgage bond securing a future debt. It must be expressly declared to secure future debt, and a maximum amount must be stipulated. The preference conferred by this bond is determined by the date of its registration, and not on the date on which the debt is incurred.

· Debenture bond: debentures are inter alia secured either by a notarial bond or a mortgage bond in favour of one or more debenture holders or a trustee for the debenture holders.

· Kinderbewys mortgage bond: the survivor or 2 spouses is, as the natural guardian of minor children, entitled to receive any sum of money due to that child from the estate of the predeceased spouse, provided that the sum has been secured inter alia by a mortgage bond in favour of ht e master of the high court.
· Substituted bond: takes the place of an existing bond. Same property has been hypothecated in the existing bond, or another property owned by the debtor and tendered as security. The creditor and the debtor must be the same. The existing mortgage bond is cancelled on registration of the substituted bond.

· Judicial mortgage: is not a bond in the usual sense, but is an attachment (court) order.

· Indemnity bond: is registered where a person (x) undertakes to comply with an obligation or pay a debt on behalf of another person (y), on the condition that the principal debtor (y) indemnifies x should x be compelled to comply with such obligations on behalf of Y.

· Kustingsbrief: a special mortgage over an immovable thing, to secure a principle debt incurred in respect of the purchase of that thing, where the deed of hypothecation is registered simultaneously with the deed of transfer of the particular thing.

· Charges: not a mortgage bond, but is a comparable to a servitude, for it attaches to the land. A charge is not subject to s56 (that is all mortgage bonds must be cancelled before transfer of the encumbered property can take place). The debt it secures becomes the responsibility of the successors in title to the owner who incurred it. Enjoys preference in ranking over all existing bonds.

· Annuity bond: is a certain sum of money payable either once of or at regular intervals for a specified or unspecified time. If the party liable to pay the annuity is not able to pay the annuity is a limp sum then an annuity bond can be registered to secure the regular payment of the annuity.

· Sectional mortgage bonds: hypothecates units, leases registered over units, exclusive use areas, common property and real rights registered in the sectional title.
· Notarial bond: hypothecates moveable property

· Participation mortgage bond: are regulated by the collective investment schemes control act. Forms part if an investment scheme whereby members or the public are invited to invest in a scheme which lends money to members of the public and business against security of mortgage bonds over the debtor’s/borrower’s immovable property.

CANCELLATION OF BONDS
· In genera, the authority of consent for any of the acts of registration relating to bonds will have to be granted by the bondholder or his/her duly authorised agent on a separate piece of paper, which should be signed and duly witness witnessed.

· Separate consents must be prepared for the cancelation of each bond

· Instances where it is unnecessary to lodge bonds for disposal
· S56 (1) provides inter alia, that mortgaged land cannot be transferred until the mortgage bond has been cancelled or the land has been released from the operation of the bond.

· Certain exceptional circumstances in which the mortgage bond need not be cancelled or property need not be released, e.g. when the transfer of immovable property or cession of a bond is effected: in accordance with a court order; by the trustee of an insolvent estate; by a liquidator of a company or cc which is unable to pay its debts and which is being wound up or under the supervision of the court; by an executor administering and distributing an insolvent deceased estate; in any other circumstances under the act or any other law or in terms of a court order.

· When a bond registered in favour of a minor is cancelled by the parents or guardian, only the parents or guardians consent will be required and it will not be necessary to obtain further consent from the master of the high court or the high court itself.
RELEASE FROM MORTGAGE BONDS
· Takes lace where more than one piece of land is hypothecated under one or more mortgage bonds. The owner might want to alienate one of the mortgaged pieces of land or might simply want to have one of the pieces of land unencumbered. If the mortgagee is satisfied that the land remaining encumbered by the mortgage bond offers sufficient security for the debt, the mortgagee may consent to the release of one or more of the encumbered pieces of land from the operation of the bond.

· A distinction is drawn between release of the piece of land from the operation of the bond, and the release of both the person and the property. If both the person and immovable property are released, it means that the person is no longer bound to the mortgagee and the property cannot serve as security for the debt, there must however still be another property under the bond, else we are dealing with a cancellation.

· Instances where release is required:

·  Where there is more than one mortgagor a d two or more immovable properties encumbered by one mortgage bond, one or more f the properties may be released.
· Where there are 2 or more mortgagors and several immovable properties, or one or more of the properties, or one or more of the mortgagors, may be released from the operation of the mortgage with the consent of t he co-mortgagors, however not all the mortgagors or all of the immovable property can be released and the release of all property of a co-mortgagor is only possible if the person of the co-mortgagor is also released from the operation of the bond.

· Where there are 2 or more mortgagors and one or more immovable properties encumbered by a mortgage bond and the debt is further secured by an additional collateral mortgage bond, there can be no release of a com-mortgagor or his property as this will impact on the collateral bond security.

· Where there is one mortgagor with one property encumbered by one or more mortgage bonds, there can be no release of the person or the property of ht e mortgagor because it will amount to a cancellation of the mortgage bond

· The consent: consent to release form ( form MM), the preamble and the operational clause
· Consent by co-mortgagors: 

· Release of part of co-mortgagors immovable property- consent of the other mortgagors are required s55(1) (a)

· release of all the immovable property of one of the mortgagors- the release is permissible only if both of the property and co-mortgagor concerned are released from the operation of the bond s55(1) (b) and the other mortgagor gives his consent
· co-mortgagors and a collateral bond- the co-mortgagor cannot be released even if all his property under the principle mortgage bond is being released

· There is no onus on the registrar to determine whether in fact there is a collateral bond registered. If a conveyancer certifies that no collateral bonds exist, the consent to release will be deemed to be a consent to cancellation

· If there is a collateral bond, the release of the co-mortgagor under the principal bond ill be noted against the principal mortgage bond, but the principal mortgage bond will not be cancelled until the collateral bond has been cancelled.

· General: as a general rule, where land is subdivided, the release of a portion of the land will only be allowed by the registrar if the release takes place at the same time as the transfer of that portion or the issue of a certificate of registered title in respect of that portion.

CESSION OF REGISTERED MORTGAGE BONDS AND CANCELLATION OF CESSIONS
· Is an agreement whereby right are transferred from the holder thereof (the cedent) to another person (the cessionary). Referring to the transfer of the right of the mortgagee (cedent) to claim payment of the debt from the mortgagor/debtor
· Out and out cession: a bond may be ceded “out and out for value received”, that is in such away that the existing bondholder or mortgagee has received consideration (payment) and has no further interest in the bond whatsoever.
· On completion of such a cession, the new bondholder cannot demand payment from the previous holder (cedent) if the mortgagor refuses to pay or cannot pay
· Use of the words “with recourse against” the cedent n  cession of a mortgage bond, where the cession is for value received, constitutes  an act of suretyship

· Cession as security: for repayment of debt incurred by the mortgagee

· The existing bondholder or mortgagee retains an interest in the mortgage bond. Once the cession as security has been cancelled, the original bondholder mortgagee reverts to being the sole oblige, as far as the debtor or mortgagor is concerned.
· Form of cession: form MM

· Heading
· Cedent: full names, status, ID numbers and/or date of birth. If the cedent is represented by someone else that person’s name must be disclosed as well as the authority under which he is acting.

· Sum of the mortgage bond: no cession of the balance due under a mortgage bond can be registered until all amounts paid to reduce the balance have been noted against the bond reg4
· Operational cause: a cession cannot be“consent to cession”, but must be an actual cession of the rights a mortgage bond. “Do herby cede transfer and assign my rights and title to and interest in the aforementioned bond to (cessionary) for (causa) is used.

· When a bond is ceded from an estate to a fiduciary, the cession must be made subject to the terms of the will without quoting these terms in detail.
· Causa for cession: a cession which cannot be registered reg41 (4). Except in the cession by way of inheritance, the causa need not be proved

· The cessionary: full details must be provided, in accordance with s1 and regulations 18 and 24. Full names, status and ID number and/or date of birth must be given in the usual manner.

· Supporting documents: where the registration of the cession of a bond is in favour of an heir, the same documents as general. Hen a mortgage bond is ceded the mortgagor’s consent is not required.

· As a general rule, a bond can only be ceded as a whole (in toto) because the cession must not aggravate the debtor’s position. It follows that splitting the onus on respect of payment is possible with the consent of the mortgager.

· On registration of a cession of a bond, the mortgagors consent is required where the bondholder cedes only a part of the bond held by him to one or more cessionaries, or where a bondholder cedes the whole bond to two or more cessionaries.
· There is no difference, as far as the consequences are concerned, between a cession and a cession as security and it can be argued that the consent of the mortgagor is also necessary for the cession of part of a bond as a security, or of the cession of a bond to two or more cessionaries as security.
· If however the bond contains a clause that makes it unnecessary for the mortgagor to consent, then naturally his consent is not required. The accessibility of a condition in a cession depends on the nature of the condition

· General
· The mortgagee and cessionary may jointly consent to the cancellation of the bond, or the cessionary may consent to the cancellation of the cession, after which the mortgagee may consent to the cancellation of the bond. Both transactions can be done simultaneously.
· The cession can be registered only after registration of the bond itself

· Cession of a surety bond can be registered, provided that the principal bond is ceded to the cessionary at the same time as the surety bond, or that it has already been ceded to him. If no principal bond has been registered, there is no prohibition against the registration of the cession of a surety bond; however the causa in respect of the cession must expressly indicate that the principal debt is to be ceded to the new holder of the surety bond. Such a cession would be a nullity.

· A cessionary to whom a mortgage bond has been properly ceded by a company before that company was placed under judicial management, can properly register the bond in his name after the company has been wounded up by the court.

· An indemnity bond may be ceded only if the surety bond and principal bond are ceded simultaneously.

· If a mortgagor and cessionary agree to vary the terms of a bond before registration of the cession, such agreement may be registered at the same time as the registration of the cession.

· Where the rights of a mortgage have been sold in execution and the sheriff is not in a position to obtain the bond, the sheriff must comply with reg68 (1) order to obtain a copy of the bond.
· A registered cession as security of a bond can be cancelled by a registrar of deeds on the strength of an underhand consent by the cessionary as security

· An out-and-out cession of a bond can be cancelled in a deeds registry only on the strength of a court order s6 (1). The same result can be achieved, however, by the cessionary ceding the bond back to the cedent

SUBSTITUTION OF DEBTOR/MORTGAGOR BY ENDORSEMENT
· The effect is that once one person is substituted for another as well as the debtor/mortgagor in a registered mortgage bond, the new mortgagor will be fully liable for the debt against the mortgagee, as if the mortgagor passed the mortgage bond from the staff.

· Payment of the outstanding debt will from this point onwards be enforceable by the mortgagee against a new person only

· S24bis (3) substitution of a mortgagor by endorsement: if the land or real right is mortgaged, the endorsement in terms of s24bis (2) should to be fixed unless the mortgage born is cancelled or the mortgagee consents in writing to the substitution of the individual members or partners as mortgagors in terms of the bond.
· No prescribed form exists for this consent and substitution, but form T

· S45(2)(c) substitution of mortgagor by endorsement:

· If a title deed endorsed in terms of s45 is encumbered by a mortgage bond, the bond must be lodged for disposal in one of the following ways: for cancellation; for the release of the property, or the deceased share in the property, from the operation of the bond s45(2)(a)bis or; for the substitution of the surviving spouse as the sole debtor in the place of the joint estate s45(2)(c)

· If x is entitled to the property and assumes full liability for the deceased’s debt, she may be substituted for the joint estate as the sole debtor under the bond if: the mortgagee and the surviving spouse (x) consent to the substitution of x and  the release of the deceased, y, and; the title deed of  the mortgaged property is endorsed in terms of s45(1)

· Prescribed form T
· Where substitution takes place in respect of only a portion of the capital amount, the provisions of reg47 apply, in that a part-payment or reduction cover must first be registered in respect of the bond

· A bond includes a  charge in favour of the land bank or a state department s45(5)

· S45bis (2) (a) substitution of debtor/mortgagor by endorsement: if the property is encumbered by a mortgage bond or charge, the provisions of s45 (2) of the act apply mutatis mutandis, as do the provisions of s45bis(2)(a) , as do the provisions of s45bis(2)(a) of the act.
· S45bis(1A) substitution of debtor by endorsement: if a bond was passed by x and y in favour of z, then x and y can be substituted for the joint estate as sole debtors of the bond if: x and y are both entitled to undivided shares of the property as joint owners; z consents to the substitution; the title deeds of the mortgaged property is endorsed in terms of s45bis(1A)
· S57 substitution of debtor under a bond: a debtor may be substituted as mortgagor under a mortgage bond when a seller/mortgagor of land has a mortgage bond over that the purchaser takes over the bond when purchasing all the land under the bond s57(1)

· If two or more transferees are substituted for a former owner, the new debtor/mortgagor under the bond must renounce the exceptions de duobus vel pluribus reis debendi s57 (4)(b) ( means that each transferee is jointly and severally liable for the debt, where otherwise they each would have been liable for their proportionate shares of the debt, where otherwise they each would have been liable for their proportionate shares of the debt.
· A surviving spouse may be substituted as the mortgagor/debtor under s57, when acquiring immovable property which is subject to an existing mortgage bond from the estate of the deceased spouse. This substitution is possible irrespective of the method of devolution, but only if such immovable property is transferred by means of a formal deed of transfer, not applicable where s45 applies.
WHEN A MORTGAGE/DEBTOR MAY NOT BE SUBSTITUTED UNDER A BOND IN TERMS OF S57
· Depending on status of transfer: may not be substituted  by the transferee who acquires the land, if the transferred of the land is: 

· A trustee in an insolvent estate

· An executor administering an estate under s34 of the estates act
· The liquidator of a company or cc which is unable to pay its debts and which is being wound up by, or under the supervision of the court 

· If property is not transferred in its entirety: if the transferee cannot be substituted for the existing debtor/mortgagee, since this affects the security of the bond s57 (1). The substitution cold well be registered if one of the co-owners transfers his whole share to the other co-owner or to any other person,

· If transferor reserves a real right: nether may the transferee be substituted for the existing debtor/mortgagor if the transferor/mortgagor reserves a real right for himself. If a mortgage bond, however, contains a waiver of preference, as in the case of a usufruct, and the usufructuary joins with the bare dominium owner in passing transfer, the bond may be substituted, provided the usufructuary waives the preference in respect of the usufruct. Where the  bond is passed by the owner and fideicommissary, or by the are dominium owner of the usufructuary jointly, the full ownership of the property is hypothecated and if the property and the real right in the property is in each case sold by both of them, the bond can be substituted under s57
· If new owner is not competent to mortgage : that person ca also not be substituted for the debtor, because he is incapable of passing the bond without assistance s57(4) (a)
· If bond secures the obligations of a  surety: when the bond to be substituted secures the obligations of a surety, the transferee cannot be substituted for the existing debtor s57(1)
· Two or more mortgagors may not be substituted for a single mortgagor: in respect of properties mortgaged under  mortgage bond

· Substitution of debtor of covering bonds in terms of s 57: permissible if a consent by the mortgagor/transferor and mortgagee/transferee is provided in the form W to the regulations. If the substitution (s57 or s45) is not for the fill amount of the bond, a part amount or reduction of cover must be first be registered.
WHEN A PART PAYMENT AND A COVER REDUCED WILL BE REGISTERED AGAINST WHAT TYPE OF BONDS
· Part payment: if a mortgagor has paid part of ht e moneys due on a fixed or obligation secured under a mortgage bond, this payment can be endorsed on the bond, thereby reducing the amount secured by the bond. The endorsement can only be made on application by the holder of the bond
· The part payment cannot be endorsed in respect of a bond which provides a continuing covering security, reason is that, in the case of a covering bond, the amount owing under the bond may fluctuate.

· Consent to part payment: only the mortgagee can consent to the registration of a part payment reg39

· when there is more than bondholder and all of the bondholders consent to the noting of a part payment n respect if the whole of the amount due to one bondholder, it sometimes happens that this bondholder simultaneously consents to the ultimate cancellation of the bond relating to his name.

· the bondholder who consents to the ultimate cancellation does not obtain preference in respect of security

· General: it is not possible to reduce the amount of a surety bond by way of a part payment without affecting the principal bond. Correct procedure is to cancel the surety bond and to pass a new surety bond for the lower amount in substitution for part of the old bond.

· Reduction in cover: registration of a part payment of the mortgage bond will not affect the cover afforded by the mortgage bond, because the outstanding amount is continually fluctuating
· Reduction in cover is registered against a covering bond to reduce the extent of the security afforded by the covering bond.

· A reduction in cover can only be registered in respect of a bond which secures future debts

WAIVER OF PREFERENCE AND PARI PASSU
· Waiver of preference: s3 (1) (i) provides that waivers of preference in respect of registered real rights in land in favour of mortgage bonds may be registered.
· May be registered against already registered and bonds about to be registered.

· Where a minor is concerned, waiver of such a real right is regarded as an alienation which is subject to s80 of the administration of estates act, the consent of the master of the high court might have to be lodged.

· S 3 (1) (i) restricts the registering of waivers of preference to registered real rights such as usufruct, habitatio and usus

· Common practise to register waivers in respect of other personal rights, such as rights of pre-emption or reversion or fideicommissary rights.

· Waived on the authority of a power of attorney from the holder of areal right if the real right is held under a separate title deed from the land being mortgaged, the title deed must be lodged for endorsement regarding the waiver of preference.

· A waiver of preference in respect of a real right is essentially an act of suretyship

· Notarial waivers: any waiver of preference in respect of a registered real right in land in favour of a registered mortgage bond must be contained in a notarial deed reg47 (1)

· The waiver will be endorsed on the bond and noted against the title deed of the registered real right.
· Differentiate between waivers of preference and consent. The former may be prepared by a conveyancer, notary public or attorney, while the latter must be prepared by a conveyancer reg44(1)

· Where 2 bonds, to be executed simultaneously, purport to rank pari passu, no waiver is called for if the ranking clauses un both powers of attorney are clear as to the intention

· In a bond already registered over the bare dominium: and the usufructuary waives preference in favour of a bond:

· The bare dominium and the owner of the usufructuary may bind themselves jointly and mortgage the whole property in a subsequent mortgage bond; or pass a second mortgage bond of the bare dominium, subject to the usufruct, and bind the usufruct in a separate paragraph; or pass a bond by the owner of the bare dominium and the usufructuary as a bond over the whole property, which property must be disclosed in a singe paragraph in the deed.

· If ranking clause indicates a waiver of preference or pari passu ranking: if a bond is lodged wherein the ranking clause indicates a waiver of preference or pari passu ranking, the existing bondholder must waive reference, even if he is the holder of both bonds s (1) (h)

· S3(1)(s) agreements varying the terms of a bond: it is the duty of the registrar of deeds to register against any registered mortgage notarial bond any agreement entered into by the mortgagor and the holder of that bond, whereby terms of that bond have been varied.

· S3(1)(s) the following terms may not be varied:
· Conditions relating to the cause of debt

· Conditions relating to the mortgaged security

· Conditions relating to the amount of the debt secured by the bond ( this amounts to a registration of a part payment or reduction of cover and not a variation of terms)

· Conditions relating to any additional amounts (cost clause)

· Since a mortgage bond constitutes a real right in lad, the registrar of deeds will refuse to register a variation agreement in terms of s3 (1) (s) changing the character of the bond.

· If a mortgage bond contains a condition making it a covering bond, such conditions may not be deleted by a variation agreement in terms of s3 (1) (s)

· Conditions can only be varied by such an agreement, not rectified or amended. If it was registered incorrectly, it must be rectified in terms of s4 (1) (b)

· Form VV

· “do herby agree that the terms of the said bond shall be varied as follows”

S14 OF THE DEEDS REGISTRIES ACT 47 OF 1937
· All transfers of land and cessions of real rights must be registered in a sequence as prescribed by s14, unless other legislation or an order of court provides differently
· Significance of s14: s14 read with s16- without which hour records would be incomplete.

· The main purpose of s14 is to ensure that there are comprehensive deeds of registry records of transfers of land and cessions of real rights. Thereby protecting the unassailability of the titles of all interested parties to secure the payment of the prescribed taxes payable on the acquisition of land and other real rights in the form of transfer duty tax.

· S14(2) provides that where transfer of cession is effected in terms of an exemption to a general rule, transfer duty is nevertheless payable, as would have been the case had the immovable property or right been transferred or ceded to the persons who would have successfully have become entitled to it.

· The general rules: are as follows:

· Transfers of land or cessions of real right in the land must follow the sequence of the successive transactions in pursuance of which they are made.

· If the successive transactions are made in pursuance of testamentary dispositions or intestate succession, they must follow in the sequence in which the right to ownership or other real right in the land accrued to the persons successively becoming vested with the right.

· It is unlawful to depart from any such sequence when recording any change in the ownership of the land or real right concerned in a deeds registry
·  Note that: in terms of the insolvency act, the immovable property of the insolvent automatically vests in a curator. A rehabilitated insolvent has the right to claim immovable property that has remained in his estate and have it re-registered in his name. In neither instance does s14 apple.
· S14 does not limit the existing method of taking transfer, but simply states that transfers must follow the sequence in which the right to claim transfer occurred, irrespective of whether the acquisition was in respect of a transaction or in respect of a testamentary disposition or intestate succession.

· It is immaterial whether the transaction is a sale, donation or exchange of land or a real right, or whether the sale, donation or exchange is a right to claim transfer, or whether it is an actual cession of a right to claim transfer. Section 14 simply states that if at the time of registration of transfer or cession there is more than one sequential transaction or testamentary disposition, leading to the final registration to be effected, registration of transfers or cessions must follow the sequence in which each of the transactions or testamentary dispositions took place

· 3 catagories of exceptions to s14:
I) S14(1)(b)(i) transfer of land or a cession of a real right which devolved upon a descendant may be transferred by the executor of the deceased estate direct to that descendants heir ab intestate, provided that: 
· The land or real right devolved upon the descendent in terms of a will or through intestate succession; 
· the descendant died a minor and intestate before the deceased; 
· No executor was appointed in the intestate estate of such minor descendant. 

· cumulative requirements, exception only applies if all 3 have been met
II) S14(1)(b)(ii): the executor in a deceased estate may transfer immovable property or cede a real right direct to a purchaser of such property if:

· The immovable property has devolved upon the heir or legatee in terms of a will or through intestate succession

· The registrar is satisfied that the costs of transferring or ceding the property to the heir of legatee would equal or exceed the value of the property

· The property was sold to the purchaser by the heir or legate

· The heir or legatee has consented to the procedure in writing.

· Proof of the value of the property must be furnished by means of a written valuation by a sworn appraiser reg55

III) S14(1)(b)(iii): if in the administration of a deceased estate any redistribution of assets or a portion of the assets takes place among the heirs, legatees, ascertained fideicommissary heirs and/or surviving spouses of the deceased, the executor or trustee of the estate may transfer the land or ceded the real rights in the land direct to the person entitled thereto, in accordance with such redistribution (which must be reflected in the liquidation and redistribution account). The whole or any portion of the assets of an estate can be redistributed. S14 (1)(b)(iv) provides that you can introduce movable property that does not form part of the estate, for the purposes of equalising the division. Any transfer by virtue of the redistribution must be reflected in the liquidation and redistribution account.
IV) S14(1)(b)(v):shall apply mutatis mutandis in the following instances:

· in the case of the redistribution of the assets of the joint estate of spouses who were married in community of property and have since been divorced or judicially separated

· when the assets of the partnership are redistributed on dissolution of the partnership

V) s14(1)(b)(vi): if a fiduciary in land or a real right expires before transfer of the land or cession of the real right has been registered in favour of the fiduciary, the land can be transferred or the real right ceded direct to the fideicommissary. Also applies when a nominated fiduciary repudiates his inheritance or legacy. Applies to both testamentary fideicommissa and those that are created inter vivos, as well as fideicommissa that create successory fiduciaries. When intermediary fideicommissary heirs fail, transfer must take place from the estate of the fiduciary heir.
VI) S14(1)(b)(vii): if the right of  person  to claim transfer of land or cession of a real right has been vested in a third person in terms of a judgement or court order,or a sale in execution held pursuant to such a judgement or order, then transfer of the land or cession of the real right may be passed direct to that 3rd person by the person against whom the right was exercised.

· Other exceptions contained in the deeds registries act:
· S33 (1): If a person acquires the right to ownership of immovable property registered in the name of another person and is unable to procure registration of the property in his/her name in the usual manner, and according to the sequence of the successive transactions or successions in pursuance of which the right to the ownership of the property has devolved upon him/her, then this person may apply to the court for an order authorising the registration of the property in his/her name

· S92 (2): Land or a real right in land that has been settled upon or donated to an intended spouse in terms of an antenuptial contract cannot be transferred or ceded by a donor to any person other than the donee. Furthermore, the donor cannot mortgage the land, unless the transfer duty (if any) payable on the settlement or donation has been paid

· S24bis: a change in shareholding of partners does not need to be followed by registration in a deeds registry where immovable property of the partnership is concerned.

· Instances where the court directs otherwise:
· The court can make a ruling that the  transfer of property or the cession of rights must be registered without the following sequence of transactions

· Exceptions in terms of other acts:
· The prescription act and the restitution of rights act

· Transfer duty on intermediary transfers:
· s14 (2), any transfer or cession in terms of a proviso to s14(1)(b) is subject to the transfer duty that would have been payable had the property concerned been transferred or ceded to each person successively becoming entitled to it
· S12 of the Transfer Duty Act and s92 of the Deeds Registries Act provide that a transfer duty receipt in respect of each acquisition as referred to in the former Act must be lodged with the registrar of deeds on registration of transfer

· Even if the court states that in terms of s33 an intermediary transfer need not be registered, transfer duty must nevertheless be paid on that intermediary.

· Diverse applications and endorsements:
· Application for the amendment of an error in terms of s4(1)(b)
· The error must have been an error at the date of registration of the deed or document, and should not have become an error subsequent to registration.

· What errors can be amended in terms of section 4((1))((b))? By virtue of paragraph (b) of section 4(1) of the Act, a registrar is empowered to amend an error in a deed or other document with regard to one or more of the following:

· A person's name 
· The description of a person (for example identity or registration number, date of birth or marital status and details of spouse)

· The name of a property 
· The description of a property 
· The conditions affecting such a property
· The amendment must not result in a contravention of another act, if the deed that is to be amended is mortgaged, the amendment must not be allowed to render the bond invalid.
· No amendments can be made to a “dead” deed i.e. no registration dealings can be registered against it in future. If a title deed no longer serves as proof of ownership because all the property held under it has been transferred to another person, it is generally referred to as a dead title deed.
· Neither does one amend the name of a person who has no right under or interest in a deed or document once it has been registered.

· Mortgage bonds may also be amended in terms of this section, but bonds that are being cancelled are not amended, except if the error has a bearing on the description of the mortgage, since there should be no doubt that the person who is cancelling the bond, is also the bondholder.

· It is common practice for an amendment in terms of s4 (1)(b) to be recorded only on written application by the registered owner of the land or the holder of the registered real right in land, substantiated by a sworn affidavit
· S4 (1)(b) cannot be applied if it would have the effect of transferring any right (s 4(1)(b)(iv))
· The applicant is required to state in the application and/or sworn affidavit that there are no further deeds that need to be amended, failing which the conveyancer will certify to that effect

· If an error is common to two or more deeds, the registrar has the right to insist that all the deeds be amended (s 4(1)(b)(iii)

· An amendment will cause a right to be transferred in the case of a rectification transfer
· Application in terms of s17(4)
· If a registered owner's marital status has changed or is not reflected in the title deed of immovable property, a real right in immovable property, a mortgage bond or notarial bond then the registrar must (on written application by the person concerned and submission of the deed in question and proof of the real facts) endorse the change in status or make a note to the effect that the person is party to a marriage in community of property, out of community of property, or party to a civil union, as the case may be

· Endorsement may only be made in the following circumstances:

· if the person has married since registration took place

· if on the date of registration the person was married out of community of property or if the marriage was at that stage governed by the law of another country and has subsequently been dissolved by death or divorce

· if the land forms an asset in a joint estate and was registered prior to 1

· November 1984 in the name of the husband only

· Application for the endorsement of a deed in terms of s44
· The owner's title can be endorsed in terms of section 44 of the Deeds Registries Act and the new diagram substituted for the old
· An owner of land must submit an application to the registrar of deeds to have the title deed endorsed and the old diagram replaced with the new diagram. The application must contain the relevant facts, such as the property description, the extent of the property according to the title, the title number and the extent of the property according to the new diagram
· Application to note the lapse of a persona servitude on terms of s68(1)
· The noting of the lapse of a personal servitude against the title deed of the land encumbered by the servitude, as well as against the title deed of the servitude, if any.

· In the case of cancellation, there must be consensus between the holder of the servitude and the owner of the property. According to s68 (2), the cancellation of a personal servitude by agreement must be effected by means of a bilateral notarial deed

· No agreement need be reached in the case of lapsing
· A servitude also lapses in the case of an underhand waiver of the servitude

· A fideicommissary condition has the status of a personal servitude. The provisions of s68 (1) can also be applied if the fideicommissum lapses
· With regard to building conditions in the existing title deed, it is no longer necessary to apply for the deletion of such conditions from the existing title deed on transfer of the property, if the period of time concerned has lapsed or the building conditions are deemed to have been complied with
· If, however, a building condition in a title states that all the building conditions contained in the title lapse on registration of a building loan, the conditions may only be omitted on lodgement of a certificate by the mortgagee that the bond is being registered to secure a building loan, or if the bond clearly states that it is being registered to secure a building loan

· Application for a change of name of a person or immovable property in terms of s93(1): applies where a person or partnership changes his name. As regards to natural persons, it applies to the change of both their first names and surnames

· Application in terms of the administration of estates act 66 of 1965
· Applications in terms of s39(2): The executor is obliged to register inherited immovable property in the name of an heir, subject to any rights or conditions affecting the property (s 39(1)). There are, however, two exceptions to this general rule. These exceptions are dealt with in section 39(2) :
· If a usufructuary or other like limited interest in any immovable property has been bequeathed to any person with a direction that after the expiry of such interest the property shall devolve upon some person uncertain or that the proceeds of the property shall devolve upon any person, whether certain or uncertain, the executor shall, subject to the provisions of section 25 of the said Act, cause the terms of the will or a reference thereto to be endorsed against the title deeds of the property, and lodge with the Master a certificate by the registration officer concerned or a conveyancer that the title deeds have been so endorsed

· This endorsement can only be made in the following circumstances:

· When a right of usufruct or other limited right in the property concerned has been bequeathed, subject to the condition that the property passes over to an uncertain person or persons, once the right has lapsed

· If the will stipulates that the proceeds of the property should pass to another person once the right has lapsed, in other words that the property must be sold after the lapse of the bequeathed limited right and the proceeds of the sale must devolve on an identified person, then an endorsement in terms of section 39 can be made

· The endorsement may not be affixed in the following circumstances:

· Where section 25(1) of the Registration of Deeds Act 47 of 1947 applies (transfer by endorsement to the person to hold in trust for unknown children or children to be born)

· Where there is a fiduciary who can immediately take transfer, which transfer must be affected by a formal transfer

· Application in terms of s39(3): If there is a possibility that the costs involved in transferring the property will result in hardship for the person entitled to the property, the Master may authorise the executor to have the existing title deed endorsed to indicate that the land held thereunder has been bequeathed or inherited. An endorsement of this nature does not cause a vesting of the property in the name of the person so entitled; it merely creates a caveat, as in the case of an endorsement in terms of section 39(2).

· Application in terms of s40(1)(b): Where a will states that any assets in a deceased estate must be administered by a trustee, the executor must hand the assets over to the trustee as per the liquidation and distribution account and cause the terms of the will, or a reference thereto, to be endorsed against the title deeds of such of the property as is immovable, and against any mortgage or notarial bond forming part of the property of the estate
· Why is only an endorsement made and the property not transferred? The Administration of Estates Act stipulates that in such testamentary bequests, the property must be administered by the trustee of the trust Ð not that he/she is entitled to own the property. In other words, the property is not transferred to the trustee. He/She only administers the trust or estate of the deceased
· An endorsement in terms of this subsection means:

· that the title deeds of the land concerned must refer to the provisions of the will
· that the authority to deal with the assets passes from the executor to the trustee; that is, the trustee must comply with the provisions of the will when dealing with the assets, unless the court permits him/her to do otherwise
· The following prerequisites must be complied with before section 40 can be applied:

· A trust must be created in the will and the beneficiaries of the trust named.

· The will must make provision for the termination of the trust
· Application in terms of s44 and 49 of the companies act 61 of 1973: If a company's name changes in terms of section 44 of the Companies Act, the registrar of deeds will make the necessary amendments to his/her registers and endorse all the relevant deeds registered in the company's name, once he/she has been presented with an amended certificate of incorporation or a certificate of change of name.

CASE STUDY

Ms Benn, an unmarried woman, is the registered owner of a small farm, the Remainder of Tweefontein, which she inherited from her father in 2000, subject to a usufruct in favour of her mother. This property is adjacent to Portion 1 of Tweefontein, a property Ms Benn purchased a year earlier and which is registered in her name. The purchase price of this property was financed by means of a loan she obtained from a financial institution, Bank X. As security for repayment of the loan, a mortgage bond was registered over Portion 1, Tweefontein, in favour of Bank X. Both properties are situated within the municipal boundaries of Barberton, Mpumalanga. For reasons of her own, but in particular having the development of the property at a later stage in mind, Ms Benn decides to consolidate the two farms into one property.

In the meantime, Mr Khumalo approaches Ms Benn and requests that she sell him a portion of the farm which is particularly suited to agriculture. Ms Benn instructs a land surveyor to survey the land and prepare the necessary diagrams which will enable her to consolidate the two farms and sell the relevant subdivision to Mr Khumalo.

In 2006 Ms Benn and Mr Khumalo conclude a deed of sale in terms of which Ms Benn sells the portion which has been subdivided, namely Portion 5 of the farm Tweefontein, to Mr Khumalo. The purchase price is payable in cash on registration of transfer. The deed of sale also provides that Ms Benn reserves the right to use a farm road over Portion 5 in order to gain access to a nearby irrigation dam. Before registration of Portion 5 is effected in Mr Khumalo's name, he receives a very good offer for the land and he sells it to Messrs A and F Naidoo. This deed of sale is however made subject to the condition that Mr F Naidoo first sells his luxury holiday home in Durban, over which a mortgage bond is still registered, because part of the proceeds of the purchase price of the holiday house is required for payment of the purchase price of Portion 5, Tweefontein. The balance of the purchase price of Portion 5 is financed by means of a loan to be granted by Bank Y. Payment of the loan is to be secured by a mortgage bond in favour of Bank Y over Portion 5, simultaneously with registration of transfer into the names of A and F Naidoo. The two brothers are anxious that registration of transfer be expedited so that they can start farming.

Mr Khumalo informs Ms Benn that he has sold the property and requests her, in order to save time and costs, to transfer the property directly to the brothers Naidoo.

Can Messrs A and F Naidoo indeed become owners of the relevant portion in this way? If so, what must be done to enable them to become owners of portion 5?

Factual overview

In South Africa transfer of ownership is generally effected by registration of a deed of transfer in a deeds registry. This implies the involvement of all the parties to the transaction(s): in this instance, the seller, the individual purchasers, the mother of the seller, and the present and future mortgagees, their conveyancers and notaries, the registrar of deeds, a land surveyor, the Surveyor-General, the Receiver of Revenue and the local authority within whose jurisdiction the land is situated.

When Ms Benn's father died, the executor of his estate had to transfer the Remainder of the farm Tweefontein into the name of Ms Benn. This had to be done in terms of the provisions of the will and in accordance with the liquidation and distribution account lodged and approved by the Master of the High Court. The executor acted on behalf of the deceased estate to effect this transfer.

On transfer of the property to Ms Benn her ownership of the farm had to be made subject to a personal servitude of usufruct in favour of her mother. If the parents of Ms Benn had been married in community of property, the usufruct would probably have been created by reservation in the power of attorney to pass transfer. The reservation would then have been incorporated as a condition in the deed of transfer. On registration of the deed of transfer Ms Benn became owner of the Remainder of Tweefontein and her mother acquired a limited real right in the form of a usufruct over the land. As we know from our prior property law studies, a usufruct is a very comprehensive limited real right which leaves the owner of the land with what is called bare dominium or bare ownership.

When Ms Benn also acquired Portion 1 of Tweefontein she had to borrow money from Bank X to pay the purchase price of this property. However, the bank had to be sure that if Ms Benn, for some reason or other, were not able to repay the loan, the bank would have a foolproof method of recovery of the outstanding balance. Such a method would be the registration of a first mortgage bond granting the bank a real security right over the property (Portion 1 of Tweefontein). This gave the bank a preferential claim above all of Ms Benn's creditors, even if she were to be declared insolvent or if the property were to be attached for sale in execution.

Without the consent of the bank as mortgagee, the mortgaged land cannot be sold or encumbered by another mortgage bond or any other limited real right. Should Ms Benn withhold punctual payment of instalments in terms of the bond, even after demand, the bank may go to court and obtain an execution order. Such an order will enable the bank to have Portion 1 of Tweefontein attached by the sheriff of the court and to have it sold to the highest bidder at a public auction. The amount in arrears and due under the bond, together with costs incurred with regard to the litigation and the auction, will be recovered by the bank from the proceeds of the sale. The balance of the proceeds of the sale, if any, must be paid to the mortgagor, Ms Benn.

Self-assessment activity
Examine the facts contained in the case study and then do the following:

1. Identify the main acts of registration which are required in the process of effecting registration of transfer of the land into the names of Messrs A and F Naidoo (over and above the financially linked Durban property, there are at least five).

2. Discuss each of the transactions briefly, with reference to:

· Whether it can be done; whether it is registerable

· The deed and supporting documents that will have to be lodged in each instance

If we examine the facts in the case study we can identify the following main acts that are required in the process of effecting registration of transfer of the land into the names of Messrs A and F Naidoo.

First, the Barberton property transactions:

1. Consolidation of Portion 1 and the Remainder of Tweefontein into Portion 4 of Tweefontein

2. Subdivision of the consolidated property (the new Portion 5, a portion of Portion 4) of Tweefontein

3. Sale and transfer of the subdivision (the new Portion 5, a portion of Portion 4) of Tweefontein:

(a) Benn to Khumalo

(b) Khumalo to F and A Naidoo

4. Servitude of right of way

5. Preparation of the deeds for the transfer of the subdivision (Portion 5, a portion of Portion 4 Tweefontein) and the transactions linked to them

6. Financial arrangements

7. Registration of the Barberton property transactions

Finally:

8. Registration of the Durban property transactions

We now discuss each of these actions briefly.

1 Consolidation of Portion 1 and the Remainder of Tweefontein (refer to heading 13 in unit 8)
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In order to bring about a consolidation Ms Benn must first instruct a land surveyor to prepare a new diagram from the existing diagrams, indicating the two properties as one piece of land (and the usufruct of Ms Benn's mother). The land surveyor then prepares such a diagram with a new description of the property, in this case Portion 4 of the farm Tweefontein. (The farm number, registration division, name of the province within which the land is situated will once again form part of the full description of the property.) The diagram will be submitted to the Surveyor-General who, after approval, allocates an SG number to the diagram.

 Note that approval of the consolidation diagram does not automatically result in the consolidation of the two properties. Consolidation is only effected on registration of the certificate of consolidated title in the deeds registry, which then replaces the deeds of transfer of the former Portion 1 and Remainder of the farm Tweefontein.

After receipt of the SG diagram, Ms Benn will consult her attorney, who must also be a conveyancer. The conveyancer will prepare an application (signed by Ms Benn) for consolidation, together with a draft certificate of consolidated title in terms of section 40(1) of the Deeds Registries Act 47 of 1937, for lodgement in the deeds registry. The draft certificate of consolidated title will include the title conditions of both properties, including the usufruct. (Refer to 13.3.6 in unit 8.)

The conveyancer will also obtain Bank X's consent to the substitution of the Remainder of Tweefontein (its existing security) by the new consolidated Portion 4 as security under Bank X's mortgage bond. (Refer to 13.4 in unit 8.) This should not pose a problem as the larger property should provide better security to Bank X and the Certificate of Consolidated title for Portion 4 will on registration be endorsed by the registrar of deeds to the effect that it is subject to the mortgage bond. (Why a certificate of title and not a deed of transfer? There is no transfer: Ms Benn is already the owner of both properties. See unit 8.)

2 Subdivision of the consolidated property
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Mr Khumalo is only interested in a specific piece of land which Ms Benn intends to consolidate, but this piece of land can be transferred to him only once it has been properly surveyed and an SG diagram has been issued for it. Ms Benn's surveyor will conduct the necessary survey of the property; prepare the diagram of the specific portion to be known as Portion 5 (a portion of Portion 4) of Tweefontein. After approval of the diagram by the Surveyor-General, Ms Benn will be in a position to instruct her conveyancer to proceed with the transfer of this portion of land to Mr Khumalo. Unlike the consolidation above, Ms Benn does not need to first register the subdivision of the property by way of a certificate of registered title before transferring it Ð the direct transfer of a portion will give effect to the subdivision.

As in the consolidation above, the consent of Bank X will have to be obtained –in this case for the release (discharge) of Portion 5 (a portion of Portion 4) from the operation of the mortgage bond. (See heading 3 in unit 10.) This means that Portion 5 can be transferred to Mr Khumalo free of the mortgage bond. However, this severance will result in a diminution (shrinking) of the security under the mortgage bond. Bank X will therefore have to be satisfied that the Remainder of Portion 4 will provide them with sufficient security for repayment of the balance outstanding under the mortgage bond. 

But wait! Mrs Benn's mother still holds a usufruct over that portion of the consolidated property which originally existed as the Remainder of Tweefontein. The subdivision will affect her right in the land and she too will have to consent to the subdivision. Mr Khumalo will certainly require that she waives her usufruct in so far as it applies to his portion under the subdivision (Portion 5 of Portion 4 of the farm Tweefontein).

3 Sale and transfer of Portion 5 (a portion of Portion 4) of the farm Tweefontein 

(a) Benn to Khumalo ((refer to unit 4))

After the initial personal negotiations, Ms Benn and Mr Khumalo will consult an attorney who is also a conveyancer (usually the seller's attorney, thus Ms Benn's attorney) to draw up a written deed of sale and to attend to the transfer of the property. The deed of sale contains details of the seller and the purchaser, a description of the property, the purchase price and how it is to be paid (when and how bank guarantees payable on registration of transfer must be furnished), the

fact that the parties agree to buy and sell the property respectively and the ``cooling-off'' clause. (Remember the requirements of the Alienation of Land Act?) Such a deed of sale usually also includes clauses relating to liability for transfer costs, date of possession and occupation of the property and the fact that the property is sold as is/voetstoots, provision for addresses where notices and processes can be served and a cancellation clause. 

In this particular deed of sale, special provisions relating to the right of way and the usufruct in favour of Ms Benn's mother will also have to be included.

(b) Khumalo to A and F Naidoo

If the deed of sale complies with all formal requirements, the agreement between Mr Khumalo and Messrs A and F Naidoo is enforceable, even though Mr Khumalo was not the registered owner of the land at the time of their agreement. However he is contractually bound to transfer ownership of the land to Messrs A and F Naidoo, once he becomes owner of the property, or if the parties enter into a tripartite agreement: that is, the contract between Ms Benn and Mr Khumalo and the contract between Mr Khumalo and Messrs A and F Naidoo is cancelled, and then Ms Benn sells the property directly to Messrs A and F Naidoo. Let us assume that in this instance Ms Benn is not interested in entering into a tripartite agreement.

Section 14 of the Deeds Registries Act 47 of 1937 forbids (in the absence of a tripartite agreement) the direct transfer of the land from Ms Benn to Messrs A and F Naidoo, as registration of ownership and real rights must follow the sequence of their individual relative causes, for example contracts of sale, donation, etc. (Refer to unit 11.)

Transfer of ownership of Portion 5 (a portion of Portion 4) of Tweefontein must therefore be effected from Ms Benn to Mr Khumalo and from Mr Khumalo to the brothers Naidoo. Each transfer will require payment of transfer duty.

4 Servitude of right of way

A servitude of right of way is a limited real right (servitude) to use a road over the land of another. In this instance where the road provides access to an irrigation dam, we can assume that the servitude over Portion 5 (a portion of Portion 4) will be for the benefit of the Remainder of Portion 4 (for Ms Benn as owner and not personally). It can therefore be classified as a praedial servitude. (Although you have learnt about praedial servitudes in Property Law, you will find a more detailed discussion of the creation and registration of this in the notarial practice module LPL417G).

A servitude originates from an agreement, which must be notarially executed in order to be registrable in the deeds registry. It is only on registration that the servitude comes into existence as a limited real right. Ms Benn and Mr Khumalo can request a notary to draw up and attest a notarial agreement of servitude, have it registered in the deeds registry and have the registration of the servitude endorsed against Mr Khumalo's deed of transfer. A conscientious notary (and conveyancer) will however point out to the parties that, in a case where a praedial servitude is reserved over land that is being transferred in favour of other land still registered in the name of the transferor (which is the case in the present circumstances), such a servitude may be reserved in the power of attorney to pass transfer and thus be incorporated as a condition of title into the deed of transfer (s 76(1) of the Deeds Registries Act 47 of 1937). This will be the most appropriate procedure to follow in this case. The drawing up of a notarial servitude agreement and the costs incurred in connection therewith can thus be avoided in this instance.

5 Transfer of Portion 5 (a portion of Portion 4) of Tweefontein

For the purposes of this discussion we will accept that all the parties make use of the conveyancer appointed by Ms Benn. 

The conveyancer will require Ms Benn to furnish him/her with the original deeds of transfer of the Remainder and of Portion 1 of Tweefontein, together with the SG diagrams of Portion 4 and Portion 5. The conveyancer will prepare the certificate of consolidated title and the relevant application as discussed above and attach the diagram to the certificate of consolidated title. The conveyancer will arrange with the conveyancer acting on behalf of Bank X for the bank's consent to consolidation and substitution as well as the subdivision and release to be obtained and to be lodged in the deeds registry simultaneously with the land transactions. (Refer to units 2 and 3.)

For the purpose of the transfer from Ms Benn to Mr Khumalo the conveyancer will also require that Ms Benn grant him/her a written power of attorney authorising him/her to attend to the registration on her behalf. Ms Benn and Mr Khumalo will in addition be required to sign the necessary transfer duty declarations as well as declarations confirming the information for which the conveyancer takes responsibility in terms of section 15A and regulation 44A of the Deeds Registries Act 47 of 1937. (Refer to unit 5.)
The conveyancer will pay the amount due in respect of transfer duty at the local receiver of revenue (SARS) office who will issue the conveyancer with a transfer duty receipt. All local authority taxes and levies due on the property must be paid 120 days in advance to the town council/local municipality of Barberton, and the receipt/municipal clearance certificate obtained for lodgement in the deeds registry.
In the meantime the conveyancer will prepare the deed of transfer in terms of which Portion 5 (a portion of Portion 4) will be transferred from Ms Benn (the transferor) to Mr Khumalo (the transferee). This deed of transfer is called a diagram deed because it contains the first transfer of Portion 5 and the SG diagram of Portion 5 is attached to this deed. (Refer to 2.3.7 in unit 4.)
In the same manner the conveyancer will prepare the deed of transfer for the transfer form of Mr Khumalo to the Naidoo brothers. Transfer duty will be payable, but the municipal clearance certificate already obtained will suffice for both transfers.
In addition the conveyancer will prepare consent to subdivision and partial waiver of the usufruct (in respect of Portion 5 (4/4)) by Ms Benn's mother and arrange for its signature.
6 Financial arrangements (refer to unit 2)
A conveyancer has the important duty and responsibility of seeing to it that all the financial arrangements are in order, so that each party to whom money is due is paid on date of registration. The conveyancer will arrange with the conveyancer of Bank Y (Messrs A and F Naidoo's bank) that the mortgage bond in favour of Bank Y is registered simultaneously with the transfers of the land and that Bank Y issues guarantees in terms of which the full amount of the loan is payable on registration to all persons and institutions as requested by the parties. A similar arrangement will be made with the conveyancer acting on behalf of Mr F Naidoo in Durban.
7 Registration of the Barberton property transactions

Barberton is situated within the jurisdiction of the Nelspruit deeds registry. All the transactions except those directly connected with the Durban property will therefore be registered in Nelspruit. All the transactions must be lodged in the deeds registries simultaneously and must be linked, so that they may be registered as a batch in a specific order. (Refer to units 1 and 2.) The order of the linking is as follows: 
1 Certificate of consolidated title (Portion 4 of Tweefontein)

2 Consent by Bank X to consolidation and substitution

3 Transfers from Ms Benn to Mr Khumalo (Portion 5)

4 Consent by Bank X to release of Portion 5 from the operation of the existing bond

5 Waiver of usufruct by Ms Benn's mother in respect of the relevant Portion 5

6 Transfers from Mr Khumalo to Messrs A and F Naidoo of Portion 5

7 Bond by Messrs A and F Naidoo in favour of Bank Y over Portion 5
The examiners/deed controllers in the deeds registry will examine the deeds and documents. (Refer to unit 3.) Should they find material errors in a draft deed or document in the batch, the whole batch of deeds will be rejected and returned to the conveyancer. After rectification the deeds will then be re-lodged by the conveyancer. Once the examination process is completed by the deeds registry, the deeds will ``come up for preparation'' and the conveyancer will have an opportunity to correct minor errors and again check that the finances are in order. Thereafter the deeds are forwarded to the execution section for signature/ execution by the relevant conveyancer(s) and the registrar of deeds.
The time of registration is the moment at which the registrar of deeds signs the last deed in the batch on execution. Thereafter the deeds are forwarded for numbering and other administrative acts, until finally they are again returned to the conveyancer.
8 Registration of the Durban property

Durban is situated within the jurisdiction of the Pietermaritzburg deeds registry. The transfer of Mr F Naidoo's house in Durban and the mortgage bond passed by the purchaser over the erf in Durban will therefore be registered in Pietermaritzburg. As explained earlier, a part of the purchase price due to Mr Khumalo must be paid from the proceeds of the sale of the Durban erf due to Mr F Naidoo. This money is obtained from the loan made by Mr F Naidoo's purchaser. Repayment of this loan by the purchaser is secured by the registration of a mortgage bond over the Durban erf in favour of a bank. Payment of part of the proceeds of this loan, as mentioned earlier, was secured by way of the guarantee requested by Ms Benn's conveyancer with regard to the Barberton transactions.
Simultaneous registration of the transactions in the two different registries is made possible by an arrangement between the conveyancers that each lodge their batches of deeds in such a manner that they are all ready for registration at the same time. Telephone communications between the registrars in the two registries at the time of execution ensure that the deeds of each batch are executed and thus registered at exactly the same time.
GLOSSARY
Attachment: A formal act by the sheriff or deputy sheriff in terms of a court order (writ of execution) whereby the judgment creditor acquires a judicial real security right on the attached object in fulfilment of the judgement debt

Acceptance of a composition: Agreement between the creditors and the insolvent's trustee

Adiation: Acceptance of benefits

Agent: Person acting on behalf of another, usually in terms of a power of attorney

Authentication/ attest: The verification of any signature on a document

Bequest price: A testator, in making a bequest to a particular legatee, may stipulate that, in consideration of such bequest, the legatee is to pay a fixed sum of money or transfer a property either to the estate or to another named beneficiary. Such payment is known as a bequest price.

Bond (mortgage): Provides a limited real security right on the thing of another as security for the payment of a debt. A distinction is made between a mortgage over immovables and a notarial bond over movables

Caveat: A notice or warning entered by the Registrar of deeds in the deeds registry database. It indicates a possible prohibition on dealings with the property or a possible restriction on the capacity of the registered holder of the right to act e.g. a provisional sequestration order

Cession: the transfer of a right (a claim or a real right) by the holder of the right (the cedent) to the person who takes transfer of the right (the cessionary).

Clearance (municipal): a receipt issued by a local authority as proof of payment of taxes and levies contractual

Capacity: the capacity to act, that is, the ability to perform legal acts, for example, the conclusion of a contract (compare with ``legal capacity'' below)

Corpus: body

Curator bonis: person appointed by the Master of the High Court to act on behalf of a person

Death notice: A document which must be completed by a person required to do so by law. Among other things, it contains the names of the deceased and his/her surviving spouse, the date of death, whether or not a will was left, the names of the deceased's parents, and the names of the deceased's children.
Deed of servitude: a document containing a servitude agreement, drafted and attested by a notary public and registered in the deeds registry
Deed of transfer: a document prepared by a conveyancer and registered in the deeds registry, evidencing the transfer of land from the owner (the transferor) to the acquirer (the transferee) and which serves thereafter serves as proof of ownership.
Divest: Take out of the possession of
Domicile: Place of permanent residence
Dominant tenement: Property entitled to a praedial servitude 

Endorsement: an official entry by hand or a stamp, on a deed or document regarding a transaction or to give effect to the registration
Encumbrance: mortgage or other burden on property

Execution: the formal act of signing a document or deed thereby giving it complete and full effect
Fideicommissum: There are various kinds of fideicommissums, but basically it is a request by the testator to the heir or legatee (fiduciary) to carry over the whole or a portion of the bequest to the fideicommissary (further heir).
Forfeiture of rights: This means that when it comes to the dissolving of the joint estate, the plaintiff is entitled to claim, over and above his or her half-share in the joint estate, anything which he or she may have contributed to that joint estate (Ogle v Ogle (1910) 31 NLR 87). The guilty spouse is not called upon to surrender his or her half-share in the joint estate (Celliers v Celliers 1904 TS 926) but only any financial benefit he or she may have derived from the fact that the innocent spouse contributed more than he or she did to the joint stock (Smith v Smith 1937 WLD 126). Thus, if an order for forfeiture is granted and the innocent spouse is found to have contributed less than the guilty spouse, the spouse would be entitled to his or her half-share (Van der Westhuizen v Seide 1957(4) SWA 360.
General plan: a plan which represents the relative positions and dimensions of two or more pieces of land and has been signed by a land surveyor and which has been approved provisionally approved or certified as a general plan by the Surveyor-General or another authorized official.
Heir: A person who inherits the estate or a part thereof (the estate consists of that which remains after all debts and legatees have been paid, in other words, the residue).
Habitatio: a personal servitude (limited real right) to live in another person's house
Intestate estate: This is an estate:

· Where the deceased died without leaving a will, or

· Where he/she did leave a will but this will was not accepted by the Master, or

· Where it was accepted by the Master but it failed for some for other reason.
Joint will: This is a document containing the wills of two or more persons, and is most frequently made by spouses married in community of property to each other.

Legal capacity: the power or ability to be the bearer of rights and duties
Legatee: A person to whom the testator has bequeathed a specific thing or general things or a sum of money, that is, a specific bequest.
Linking: the linking of deed or documents lodged in the deeds registry by means of a number or letter code to ensure that the relevant deed or documents are registered simultaneously as a batch. Deeds are linked primarily for financial reasons.
Liquidation: the process of winding up the affairs of a company or close corporation by establishing liabilities and apportioning assets
Liquidation and distribution account: This is an account drawn up by the executor which discloses the assets of the estate, as well as the manner in which the executor is going to distribute these assets among the creditors, legatees and heirs.
Lodgement: the formal handing in of deeds or documents at the deeds registry for purposes of registration
Massing: If any two or more persons have by their mutual will massed the whole or any specific portion of their joint estate and disposed of the massed estate or of any portion thereof after the death of the survivor or survivors or the happening of any other event after the death of the first-dying, conferring upon the survivor or survivors any limited interest in respect of any property in the massed state, then upon the death after of the first-dying, adiation by the survivor or survivors shall have the effect of conferring upon the persons in whose favour such disposition was made, such rights in respect of any property forming part of the share of the survivor or survivors of the massed estate as they would by law have possessed under the will if that property had belonged to the first-dying; and the executor (must) frame (the) liquidation and distribution account accordingly. An example of massing is when testators (married in community of property) mass their estates in their joint will and provide that on the death of the first dying the whole of their massed estate devolves upon their children, subject to a usufruct in favour of the survivor. If the survivor accepts (adiates) the terms of the will after the death of the first-dying, massing occurs. The effect of this is that the survivor waives his/her right to the half-share of the joint estate in exchange for the usufruct over the whole joint estate.
Matrimonial property regime: system regulating the matrimonial property
Mortgage: see bond
Mortgagee: the person or institution who, as the mortgage creditor, on registration of a mortgage bond, acquires a mortgage over the property of the mortgagor.
Mortgagor: the person or institution who, as mortgage debtor, presents his/her/its immovable property in terms of a mortgage bond as security for payment of the mortgage debt to the mortgagee

Mortgage bond disposed of: This means that the existing bond over the property must either be cancelled or the property released from the operation of the mortgage bond
Mutatis mutandis: with the necessary changes
Notarial bond: a mortgage over movable property embodied in a notarial mortgage bond
Personal servitude: a limited real right over the movable or immovable thing of another person granting specific entitlements of use and enjoyment to the holder in his/her personal capacity with regard to that thing for a specified period or as long as he/she lives
Pivot deed: Is a deed used in the Cape Province and intended to guarantee that no change of conditions has occurred between it and the present title deed and so to avoid the need for long, laborious searches
Power of attorney: a written or oral authorization given by one person, called the principal, to another person called the representative or agent, to perform the acts authorized in the power of attorney on behalf of the principal
(Special) power of attorney to transfer: a written power of attorney granted by the owner of the land in his personal capacity as transferor, to a conveyancer to perform on behalf of the transferor all acts necessary to effect transfer of the land described in the power of attorney to the acquirer, the transferee. The conveyancer is also specifically authorized to execute the deed of transfer on behalf of the transferor, before the registrar of deeds.
Praedial servitude: A servitude (limited real right) which one property has over another property, which belongs to someone else
Proclamation: notice in the Gazette regarding provincial legislation
Redistribution agreement: This is an agreement concluded by the heirs, legatees and, sometimes, the surviving spouse, during the administration of the estate, whereby they agree to vary the bequest(s) as they see fit. The executor of the estate must also be a party to the agreement.
Representative: see agent
Repudiation: Rejection (a surviving spouse can repudiate a joint will, but only in its entirety). If the survivor does not accept the terms of the will (thus repudiates it), the effect would be that the survivor would receive no benefit from the will, but would retain his/her half-share in the joint estate.
Renounces: surrenders or gives up
Repealed: cancelled or annulled
Servient tenement: immovable property subject to a praedial servitude
Servitude: a limited real right over the immovable (or movable) thing of another, granting the holder certain entitlements, usually the use and enjoyment of the thing concerned. (Distinguish between praedial and personal servitudes.)
Sequestrated: temporary possession is taken of an insolvent person's estate

Sequestration: Court declaration of a natural person's estate as being insolvent
Statutory enactment/restriction: provision or limitation in an Act, ordinance or proclamation
Testate: Where the deceased has left a will which has been accepted by the Master.
Title deed: proof of ownership or a limited real right
Transferee: a person or body who accepts transfer of ownership in land in by way of a deed of transfer
Transferor: the person or body who transfers ownership in land to the transferee in a deed of transfer
Substituting title deed: a title deed issued to the registered holder or holders of an existing title deed in respect of the whole or a part of the object of the right which he/she holds under the original title deed. No transfer of ownership takes place.
Unrehabilitated insolvent: a person who still has limited contractual capacity after having been declared insolvent by a competent court
Usus: the limited real right (personal servitude) to use someone else's movable or immovable property and the fruits of the property only for the needs of the holder and his/her family for a limited time, provided the servient property itself is not substantially changed (more limited than usufruct)
Usufruct: a personal servitude to use and enjoy someone else's movable or immovable property and the fruits of the property for a limited time, provided the servient property itself is not substantially changed
Waiver: This is a document signed by a beneficiary in which he/she renounces a benefit which devolves (passes) to him/her from the estate of the deceased. If it is a bequest in terms of a will, it can be said that he/she has repudiated the bequest.

THE EXAM:
1. 20 marks allocated to true false questions which are taken from various places in the guide

2. The conveyancer and his/her duties is an important 

3. Who by definition is the “owner” of land and the contractual capacity of various transferors

4. what circumstances must prevail in order for a specific transfer by endorsement to be registerable
Mortgage bonds generally
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