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Regulations under this Ac

DESIGNATION OF A BODY FOR THE PURPOSES OF SECTION 212 (4) (a) AND (8) (a) (GN R889 in GG
26603 of 30 July 2004)

DETENTION IN OR PLACING UNDER PROTECTIVE CUSTODY AT REQUEST OF WITNESS OR
PROSPECTIVE WITNESS (GN R2204 in GG 14196 of 31 July 1992)

DIRECTIVES REGARDING COMPLAINANT PARTICIPATION IN CORRECTIONAL SUPERVISION AND
PAROLE BOARDS (GN R248 in GG 28646 of 7 April 2006)
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INTERMEDIARIES (GN R1374 in GG 15024 of 30 July 1993)
REQUIREMENTS AND CERTIFICATE FOR PEACE OFFICERS (GN R210 in GG 23144 of 19 February 2002)

REGULATIONS PRESCRIBING THE TARIFF OF ALLOWANCES PAYABLE TO WITNESSES IN CRIMINAL
PROCEEDINGS published (GN R391 in GG 30953 of 11 April 2008)

REGULATIONS PRESCRIBING THE TARIFF OF ALLOWANCES PAYABLE TO PSYCHIATRISTS AND
CLINICAL PSYCHOLOGISTS WHO APPEAR AS WITNESSES IN COURT published (GN R392 in GG 30953 of
11 April 2008)

TARIFF PAYABLE TO A PSYCHIATRIST OR CLINICAL PSYCHOLOGIST FOR AN ENQUIRY INTO THE
MENTAL CONDITION OF AN ACCUSED published (GN R393 in GG 30953 of 11 April 2008)

[NB: S. 45 of the National Prosecuting AutholAct 32 of 199 reads as follow
'‘Any reference in any law t

(@) an attorney-general shall, unless the context atdgcotherwise, be constri 2d
as a reference to the National Director;

(b) an attorney-general or deputy attorney-generaspect of the area
jurisdiction of a High Court, shall be construedchagference to a Director r
Deputy Director appointed in terms of this Act, fbe area of jurisdiction
that Court.]

ACT
To make provision for procedures and related mattes in criminal proceedings

BE IT ENACTED by the State President, the Senatethe House of Assembly of 1
Republic of South Africa, as follow:

ARRANGEMENT OF SECTION
Section
1 Definitions
CHAPTER :
2-1¢ PROSECUTING AUTHORIT?
CHAPTER -

19-3¢ SEARCH WARRANTS, ENTERING OF PREMISES, SEIZURE, FEERTURE
AND DISPOSAL OF PROPERTY CONNECTED WITH OFFENC

CHAPTER ¢

37 ASCERTAINMENT OF BODILY FEATURES OF ACCUSE
CHAPTER ¢

38 METHODS OF SECURING ATTENDANCE OF ACCUSED IN COU
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CHAPTER ¢
39-5¢ ARREST
CHAPTER ¢
54-5¢ SUMMONE
CHAPTER
56 WRITTEN NOTICE TO APPEAR IN COUR
CHAPTER ¢
57-57A ADMISSION OF GUILT FINE
CHAPTER ¢
58-71 BAIL
CHAPTER 1
72-72A RELEASE ON WARNINC
CHAPTER 1:
73-7¢ ASSISTANCE TO ACCUSE!
CHAPTER 1.
75-7¢€ SUMMARY TRIAL
CHAPTER 1!

77-7¢ ACCUSED: CAPACITY TO UNDERSTAND PROCEEDINGS: MENT/
ILLNESS AND CRIMINAL RESPONSIBILITY

CHAPTER 1.
80-10¢ THE CHARGE

CHAPTER 1!
105-10¢ THE PLEA

CHAPTER 1t
110-11: JURISDICTION

CHAPTER 1
112-11« PLEA OF GUILTY AT SUMMARY TRIAL

CHAPTER 1t
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115-11¢ PLEA OF NOT GUILTY AT SUMMARY TRIAL
CHAPTER 1¢

119-12: PLEA IN MAGISTRATE'S COURT ON CHARGE JUDICIABLE IUPERIOR
COURT

CHAPTER 19/

122A-122C PLEA IN MAGISTRATE'S COURT ON CHARGE TO BE ADJUDICFED IN
REGIONAL COURT1

CHAPTER 2(
123-14: PREPARATORY EXAMINATION

CHAPTER 2:
144-14¢ TRIAL BEFORE SUPERIOR COUFR

CHAPTER 2:
150-17¢ CONDUCT OF PROCEEDING

CHAPTER 2:
179-20° WITNESSES

CHAPTER 2:
208-25: EVIDENCE

CHAPTER 2!

254-25¢ CONVERSION OF TRIAL INTO ENQUIR?
CHAPTER 2t
256-27( COMPETENT VERDICT:

CHAPTER 2
271-27: PREVIOUS CONVICTION:!
CHAPTER 2¢
274-299/ SENTENCE
CHAPTER 2¢

300-30: COMPENSATION AND RESTITUTIO!
CHAPTER 3(
302-31¢ REVIEWS AND APPEALS IN CASE OF CRIMINAL PROCEEDINC
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CHAPTER 3:
315-32¢ APPEALS IN CASES OF CRIMINAL PROCEEDINGS IN SUPERR

COURTES
CHAPTER 3:
325-32° MERCY AND FREE PARDOI
CHAPTER 3¢
328-34¢ GENERAL PROVISION!

Cases

DEFINITIONS (s 1)
1 Definitions

Cases
(1) In this Act, unless the context otherwise iads
‘aggravating circumstances, in relation to
@ ...
[Para.(a) deleted by s. 1 of Act 107 of 19¢
(b) robbery or attempted robbery, me:
(1) the wielding of a fire-arm or any other dangero@sapon
(i) the infliction of grievous bodily harm;
(i) a threat to inflict grievous bodily har

by the offender or an accomplice on the occasioanthe offence
committed, whether before or during or after thenoossion of the offenc

'‘bank’ means a bank as definecsection : of the Banks Act, 199(Act 94 of 199I),
and includes the Land and Agricultural Bank of ®oAifrica referred to in section 3 of
Land Bank Act, 1944Act 13 of 194+, and a mutual building society as defi in section
of the Mutual Building Societies Act, 1965 (Act 8#1965)

[Definition of 'bank’ substituted by s.(a) of Act 5 of 1991 and by s. 38 of Act 129 of 1993.]

‘charge’ includes an indictment and a summ:

‘Commissioner’, means the Commissioner of Correctional Servisadefined in section
138 of the Correctional Services Act, 1998, or e authorized by him or h

[Definition of 'Commissioner' inserted by s. 35Aaft 122 of 1991 and substituted by s. .37
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of Act 111 of 1998

‘correctional official' means a correctional official as defined in secfimf the
Correctional Services Act, 19¢

[Definition of 'correctional official' inserted ks 35 of Act 122 of 1991 and substituted [y s.
137 of Act 111 of 1998

‘correctional supervision' means a community based sentence to which a pes
subject in accordance with Chapter V and VI of@werectional Service Act, 1998, and e
regulations made under that Act

(@ he has been placed under that section (c);

(b) it has been imposed on him under section 27 (h) or (i) and he, in the latt r
case, has been placed under

(c) his sentence has been converted into that undeors@y6A (3)(e) (ii), 2868
(4) (b) (ii) or 287 (4)(b) or he has been placed under that section 286iif'>)
or 287 (4 (a);

(d) itis a condition on which the passing of his seogehas been postponed 1d
he has been released under section 29(a) (i) (ccA); or

(e) itis a condition on which the operation:
(1) the whole or any part;
(i) any part

of his sentence has been suspended under seciidi )(b) or (4)
respectively

[Definition of 'correctional supervision' insertbyg s. 35 of Act 122 of 1991, amended [ /s.
16 of Act 116 of 1993 and substituted by s. 13Actf111 of 1998

‘criminal proceedings' includes a preparatory examination under Chaytlj
‘day' means the space of time between sunrise and ¢

'jJustice’ means a person who is a justice of the peace tine@rovisions of the Justices
of the Peace and Commissioners of Oaths Act, 1Act 16 of 196);

[Definition of 'law' deleted by s. 1 of Act 49 0996.]

'local division' means a local division of the Supreme Court esstaddl under tr
Supreme Court Act, 195'Act 59 of 1959);

'lower court’ means any court established under the provisibtiteedViagistrate
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Courts Act, 1944Act 32 of 194,

'magistrate’ includes an additional magistrate and an assistagistrate but not
regional magistrat

'magistrate's court' means a court established for any district ungeiptrovisions ¢
the Magistrates' Courts Act, 194Act 32 of 194.), and includes any other court establic ed
under such provisions, other than a court for &reg division

'‘Minister' means the Minister of Justi
'night' means the space of time between sunset and s
‘offence’ means an act or omission punishable by

'peace officer includes any magistrate, justice, police offic@rrectional official &
defined insection : of the Correctional Services Act, 19Act 8 of 195Y), and, in relation 10
any area, offence, class of offence or power refeto in a noce issued under section{ |
(1), any person who is a peace officer under thetien

[Definition of 'peace officer' amended by s. 4 attA8 of 1996

'police official' means any member of the Force as defined in settad the Police Act,
1958 (Act 7 of 1958), an'police’ has a corresponding meani

[Definition of 'police official’ substituted by 4.(b) of Act 5 of 1991.

'‘premises' includes land, any building or structure, or aefiele, conveyance, sh
boat or aircraf

'province’ .....
[Definition of 'province’ deleted by s. 1 of Act 491996.
‘provincial administration' ......
[Definition of 'provincial administration' deletdxy s. 1 of Act 49 of 199¢

'‘provincial division' means a provincial division of the Supreme Costalgishe
under the Supreme Court established under the Sep@ourt Act, 1959Act 59 of 195));

'regional court’ means a court established for a regional divisioter the provisions of
the Magistrates' Courts Act, 194Act 32 of 194.).

'regional magistrate' means a magistrate appointed under the provisibiins
Magistrates' Courts Act, 194Act 32 of 194.), to the court for a regional divisic

'Republic' .....
[Definition of 'Republic’ deleted by s. 1 of Act 491996.
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'rules of court' means the rules made unsection 4 of the Supreme Court Act, 1€ 9
(Act 59 of 195Y), or undeisection ( of the Rules Board for Courts of Law Act, 19{Act 107
of 1985);

[Definition of 'rules of court' substituted by s(c) of Act 5 of 1991.
'special superior court' .....

[Definition of 'special superior court deleted by’f Act 62 of 2000

[Definition of 'State’ deleted by s. 1 of Act 49X896.

'superior court’ means a provincial or local division of the Supee@ourt establisht
under the Supreme Court Act, 19'Act 59 of 195Y);

'supreme court' means the Supreme Court of South Africa estaldisimeler th
Supreme Court Act, 195'Act 59 of 1959);

‘territory' ...
[Definition of 'territory' deleted by s. 1 of AcB4kf 1996.
'this Act' includes the rules of court and any regulationdenander this Ac

(2) Any reference in any law to an inferior courail, unless the context of such
indicates otherwise, be construed as a referenadawer court as defined in subsection 1).

CHAPTER 1

PROSECUTING AUTHORITY (ss 2-18)

2
[S. 2 repealed by s. 44 of Act 32 of 19!
C
Cases
[S. 3 amended by s. 11 of Act 59 of 1983 and regaehy s. 8 (1) of Act 92 of 199

4 ...

[S. 4 repealed by s. 8 (1) of Act 92 of 19!
S .

[S. 5 repealed by s. 44 of Act 32 of 19
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6 Power to withdraw charge or stop prosecutio
Cases

An attorney-general or any person conducting agmatson at the instance of the State or
any body or person conducting a prosecution urglgian 8, may

(@) before an accused pleads to a charge, withdravehi@@ge, in which event tie
accused shall not be entitled to a verdict of atajun respect of that char¢ »;

(b) at any time after an accused has pleaded, butebetmviction, stop tf
prosecution in respect of that charge, in whicmetiee court trying tr
accused shall acquit the accused in respect oth@ge: Provided that whe re
a prosecution is cowucted by a person other than an attorney-genei
body or person referred to in section 8, the pnasac shall not be stopp
unless the attorney-general or any person authbtimzeto by tr
attorney-general, whether in general or in anyipaer case, has consen |
thereto

[NB: A para.(c) and a sub-s. (2) have been added by s. 36 ofdhedional Services a
Supervision Matters Amendment Act 122 of 1991, avizion which will be put int
operation by proclamation. S PENDLEX]

7 Private prosecution on certificatenolle prosequi
Cases

(1) In any case in which an attorney-general deslito prosecute for an alleged offel ce-

(@) any private person who proves some substantiapaadliar interest in tt
issue of the trial arising out of some injury whioh individually suffered |
consequence of the commission of the said offi

(b) ahusband, if the said offence was committed ipeetsof his wife

(c) the wife or child or, if there is no wife or childny of the next of kin of a
deceased person, if the death of such persoregeallto have been causet by
the said offence;

(d) the legal guardian or curator of a minor or lunafithe said offence w:
committed against his wa

may, subject to the provisions of section 9, eithgyerson or by a legal representa
institute and conduct a prosecution in respectioh®offence in any court competenttc
that offence

(2) (a) No private prosecutor under this section shaldiobthe process of any court r
summoning any person to answer any charge unlebspsivate prosecutor produces to e
officer authorized by law to issue such processrtficate signed by t attorney-general that
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he has seen the statements or affidavits on whieleltarge is based and that he declin i to
prosecute at the instance of the S

(b) The attorney-general shall, in any case in whighléclines to prosecute, at
request of the person intending to prosecute, gn@ntertificate referred to in paragre(a).

(c) A certificate issued under this subsection slaglsé unless proceedings in respe t of
the offence in question are instituted by the issube process referred to in paragr(a)
within three months of the date of the certific

(d) The provisions of paragraj(c) shall apply also with reference to a certificatengec|
before the commencement of this Act under the grons of any law repealed by this /
and the date of such certificate shall, for theppses of this paracph, be deemed to be e
date of commencement of this £

8 Private prosecution under statutory right

(1) Any body upon which or person upon whom thétrig prosecute in respect of i y
offence is expressly conferred by law, may institamd conduct a prosecution in respe  of
such offence in any court competent to try thagmode

(2) A body which or a person who intends exercigingght of prosecution unc
subsection (1), shall exercise such right onlyraftasultation with the attorney-gent
concerned and after the attorney-general has vaittrahis right of prosecution respect ¢
any specified offence or any specified class cegaty of offences with reference to wk 1
such body or person may by law exercise such afjptosecutior

(3) An attorney-general may, under subsectionwihdraw his right of prosecution 1
such conditions as he may deem fit, including add@mn that the appointment by such b dy
or person of a prosecutor to conduct the prosatutiguestion shall beubject to th
approval of the attorney-general, and that tha@dtegeneral may at any time exercise ' ith
reference to any such prosecution any power whéciight have exercised if he had
withdrawn his right of prosecutic

9 Security by private prosecutol
Cases

(1) No private prosecutor referred to in sectiagh@ll take out or issue any proc
commencing the private prosecution unless he depegh the magistrate's court in wh e
area of jurisdiction the offence was commit

(@) the amour*(1) the Minister may from time to time determine byice in the
Gazetti as security that he will prosecute the chargensg#ine accused t
conclusion without undue delay; ¢

[Para.(a) substituted by s. 39 of Act 129 of 19¢

(b) the amount such court may determine as securitthéocosts which may

Copyright Juta & Company Limited




incurred in respect of the accused's defence totthrge
[Para.(b) substituted by s. 39 of Act 129 of 19¢

(2) The accused may, when he is called upon talgke¢he charge, apply to the cc
hearing the charge to review the amount determumelér subsection (!(b), whereupon tr @
court may, before the accused ple

(@) require the private prosecutor to deposit suchtehdil amount as the co
may determine with the magistrate's court in wiiehsaid amount w
deposited; ¢

(b) direct that the private prosecutor enter into @gezance, with or witho
sureties, in such additional amount as the couytaetermine

(3) Where a private prosecutor fails to prosecutbage against an accused
conclusion without undue delay or where a charghsisiissed under section 11, the am unt
referred to in subsection ((a) shall be forfeited to the Ste

10 Private prosecution in name of private prosecutc

Cases

(1) A private prosecution shall be instituted andducted and all process in connec ion
therewith issued in the name of the private prowe

(2) The indictment, charge-sheet or summons, asabe may be, shall describe
private prosecutor with certainty and precision ahdll, except in the case of a body refe rred
to in section 8, be signed by such prosecutoroldgal representati\

(3) Two or more persons shall not prosecute irsdrae charge except where tw
more persons have been injured by the same of

11  Failure of private prosecutor to appea

Cases

(1) If the private prosecutor does not appear erdty set down for the appearanc f
the accused in the magistrate's court or for tlkdf the accused, the charge agains
accused shall be dismissed unless the court hegiréa believe that e private prosecut
was prevented from being present by circumstanegsnal his control, in which event-
court may adjourn the case to a later (

(2) Where the charge is so dismissed, the accusdidfgrthwith be discharged frc
custody and may not in respect of that charge bseguted privately again but
attorney-general or a public prosecutor with thesemt of the attorney-general mi the
instance of the State prosecute the accused iraespthat charg

12 Mode of conducting private prosecutiol
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(1) A private prosecution shall, subject to thewsions of this Act, be proceeded with in
the same manner as if it were a prosecution ah#tance of the State: Provided that
person in respect of whom the private prosecusangtituted shalbe brought before tl
court only by way of summons in the case of a logeent, or an indictment in the case a
superior court, except where he is under arresgsgpect of an offence with regard to which a
right of private prosecution is vested in body or person under sectiol

(2) Where the prosecution is instituted under secti (1) and the accused pleads g Ity
to the charge, the prosecution shall be contintiggeainstance of the Ste

13  Attorney-general may intervene in private prosecutbn

An attorney-general or a local public prosecutdimgoon the instructions of t
attorney-general, may in respect of any privates@cation apply by motion to the cc
before which the private prosecution is pendingttp all further proceedings the case i
order that a prosecution for the offence in quastiay be instituted or, as the case ma e,
continued at the instance of the State, and thg sball make such an ord

14  Costs in respect of proce

A private prosecutor, other than a prosecutor coptated in section 8, shall in resg -t
of any process relating to the private prosecutay,to the clerk or, as the case may be the
registrar of the court in question, the fees pibedrunder the lles of court for the service or
execution of such proce

15 Costs of private prosecutiol

(1) The costs and expenses of a private prosesh#dk;, subject to the provisions
subsection (2), be paid by the private prosec

(2) The court may order a person convicted uponvafe prosecution to pay the cc 3
and expenses of the prosecution, including thesaafshny appeal against such convictio 1 or
any sentence: Provided that the provisions ofghissection shall not ply with reference 1>
any prosecution instituted and conducted underase8t Provided further that wher
private prosecution is instituted after the grara oertificate by an attorney-general the e
declines to prosecute and the accused is cced, the court may order the costs and expenses
of the private prosecution, including the costamfappeal arising from such prosecutio to
be paid by the Sta

[Sub-s. (2) amended by s. 1 of Act 26 of 19
16 Costs of accused in private prosecutic
Cases

(1) Where in a private prosecution, other thanas@cution contemplated in sectio
the charge against the accused is dismissed acthesed is acquitted or a decision in fa' our
of the accused is given on appeal, the court dsnmggshe charge oicquitting the accused or
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deciding in favour of the accused on appeal, mdgrathe private prosecutor to pay to ¢ :ch
accused the whole or any part of the costs andnsgsencurred in connection with
prosecution or, as the case may be, the a|

(2) Where the court is of the opinion that a prvatosecution was unfounded
vexatious, it shall award to the accused at higestjsuch costs and expenses incurr 1
connection with the prosecution, as it may deel

[S. 16 substituted by s. 40 of Act 129 of 19

17 Taxation of cost:

(1) The provisions of section 300 (3) shall applthweference to any order or aw
made under section 15 or 16 in connection withscastl expense

(2) Costs awarded under section 15 or 16 shaktikedtaccording to the scale, in ¢
cases, of the court which makes the award orgifthard is made by a regional cc

according to the scale, in civil cases, of a maafis's court, or, where tre is more than ol

w

such scale, according to the scale determinedeébgadhrt making the awa

18 Prescription of right to institute prosecution

Cases

The right to institute a prosecution for any offencther than the offences

(@)
(b)
(©)
(d)
(€)
(f)

@)

(h)

()

murder

treason committed when the Republic is in a sthteao;
robbery, if aggravating circumstances were pre
kidnapping

child-stealing

rape or compelled rape as contemplated in secli@ngt of the Criminal La' v
(Sexual Offences and Related Matters) Amendment20€7, respectivel

the crime of genocide, crimes against humanitywaadcrimes, ¢
contemplated in section 4 of the ImplementatiothefRome Statute of t
International Criminal Court Act, 2002;

trafficking in persons for sexual purposes by aperas contemplated
section 71 (1) or (2) of the Criminal Law (Sexudfédces and Relat:
Matters) Amendment Act, 2007,

using a child or person who is mentally disabladof@rnographic purposes as
contemplated in sections 20 (1) and 26 (1) of theiDal Law (Sexus
Offences and Related Matters) Amendment Act, =
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shall, unless some other period is expressly peavidr by law, lapse after the expiration of a
period of 20 years from the time when the offenes wommittec

[S. 18 substituted by s. 27 (1) of Act 105 of 198nended by s. 39 of Act 27 of 2002 nd
substituted by s. 68 of Act 32 of 20(

CHAPTER 2
SEARCH WARRANTS, ENTERING OF PREMISES, SEIZURE, FORFEITURE AND
DISPOSAL OF PROPERTY CONNECTED WITH OFFENCES (ss 1936)

19 Saving as to certain powers conferred by other lav

The provisions of this Chapter shall not derogedenfany power conferred by any ot ier
law to enter any premises or to search any pecsomainer or premises or to seize
matter, to declare any matter forfeited or to degpof any matte

20 State may seize certain article

Cases

The State may, in accordance with the provisiorthisfChapter, seize anything (in 1 is
Chapter referred to as an artic

(@) which is concerned in or is on reasonable groumetis\ed to be concerned in
the commission or suspected commission of an offenbether within tr
Republic or elsewhet

(b) which may afford evidence of the commission or sggd commission of . n
offence, whether within the Republic or elsewher

(c) which is intended to be used or is on reasonalolengls believed to |
intended to be used in the commission of an off:

21 Article to be seized under search warrar

Cases

(1) Subject to the provisions of sections 22, 2d 25, an article referred to in sectior 20
shall be seized only by virtue of a search wanssited

(@) by a magistrate or justice, if it appears to sucyistrate or justice fro
information on oath that there are reasonable glotor believing that at
such article is in the possession or under thergbot or upon any person r
upon or at anyremises within his area of jurisdiction;

(b) by ajudge or judicial officer presiding at crimiqaoceedings, if it appears to
such judge or judicial officer that any such adtici the possession orun r
the control of any person or upon or at any presniseequired in evidence at
such poceedings
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(2) A search warrant issued under subsection @l) sdquire a police official to sei
the article in question and shall to that end attlkessuch police official to search any pet son
identified in the warrant, or to enter and seamth@emises idetified in the warrant and
search any person found on or at such pren

(3) (a) A search warrant shall be executed by day, unkesperson issuing the warr it
in writing authorizes the execution thereof by ri

(b) A search warrant may be issued on any day antlshal force until it is executed or
is cancelled by the person who issued it or, ihgoerson is not available, by a person  h
like authority

(4) A police official executing a warrant underdlisiection or section 25 shall, after < ich
execution, upon demand of any person whose rightssipect of any search or article se :ed
under the warrant have been affected, hand to laapg of the warnt.

22  Circumstances in which article may be seized withdwsearch warrant

Cases

A police official may without a search warrant sgmaany person or containei
premises for the purpose of seizing any articlerrefl to in section 2

(@) if the person concerned consents to the seardnfibthe seizure of the arti :le
in question, or if the person who may consent ¢ostbarch of the container or
premises consents to such search and the seiztlre afticle in question;

(b) if he on reasonable grounds belie'

(1) that a search warrant will be issued to him undeagraplt(a) of section
21 (1) if he applies for such warrant; .

(i) that the delay in obtaining such warrant would dethe object of tr
searct

23  Search of arrested person and seizure of artic

Cases
(1) On the arrest of any person, the person maki@grrest ma

(@) if he is a peace officer, search the person adestd seize any article refer-ed
to in section 20 which is found in the possessioor an the custody or und r
the control of the person arrested, and where paahe officer is not a poli e
official, he shall forthwith deliver any such articlea@olice official; o

(b) if he is not a peace officer, seize any articlemed to in section 20 which ;
in the possession of or in the custody or undectmrol of the persc
arrested and shall forthwith deliver any such Btio a police officia
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(2) On the arrest of any person, the person makiagrrest may place in safe cust 'y
any object found on the person arrested and whiephle used to cause bodily harr
himself or other:

[Sub-s. (2) added by s. 1 of Act 33 of 19

24  Search of premise

Cases

Any person who is lawfully in charge or occupatairany premises and who reasoni bly
suspects that stolen stock or produce, as defmady law relating to the theft of stock
produce, is on or in the premises concerned, oraityaarticle has beeplaced thereon
therein or is in the custody or possession of arggn upon or in such premise
contravention of any law relating to intoxicatinguor, dependence-producing drugs, ¢ 1S
and ammunition or explosives, may at any time,pbhace oficial is not readily availabl
enter such premises for the purpose of searchicly gtemises and any person therec  r
therein, and if any such stock, produce or arief®und, he shall take possession thereof and
forthwith deliver it to a police oicial.

[S. 24 substituted by s. 12 of Act 59 of 19

25 Power of police to enter premises in connection witState security or any offenc

Cases

(1) If it appears to a magistrate or justice frarformation on oath that there
reasonable grounds for believi

(@) that the internal security of the Republic or th@mtenance of law and orc r
is likely to be endangered by or in consequen@ngfmeeting which is beil g
held or is to be held in or upon any premises withs area of jurisdiction; r

(b) that an offence has been or is being or is likelge¢ committed or th
preparations or arrangements for the commissi@npfoffence are being
are likely to be made in or upon any premises withs area of jurisdictio

he may issue a warrant authorizing a police offi@anter the premises in questionat vy
reasonable time for the purpc

(1) of carrying out such investigations and of takioghssteps as such pol
official may consider necessary for the preservatibthe internal security f
the Republic or for the maintenance of law and oaddor the prevention «
any offence

(i) of searching the premises or any person in or tpempremises for any artic le
referred to in section 20 which such police officda reasonable grour
suspects to be in or upon or at the premises an gpoh person; a
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(i) of seizing any such artic

(2) A warrant under subsection (1) may be issuedrmynday and shall be of force unt | it
is executed or is cancelled by the person who tsgu@, if such person is not available, ty a
person with like authorit

(3) A police official may without warrant act undarbparagraphs (i), (ii) and (iii)
subsection (1) if he on reasonable grounds bekh

(@) that a warrant will be issued to him under paralgi(a) or (b) of subsectio
(1) if he applies for such warrant; ¢

(b) that the delay in obtaining such warrant would detbe object therec

26  Entering of premises for purposes of obtaining evience

Cases

Where a police official in the investigation of affence or alleged offence reasoni vy
suspects that a person who may furnish informatiibim reference to any such offence i< in
any premises, such police official may without vaatrenter such premis for the purpose of
interrogating such person and obtaining a statefn@mt him: Provided that such pol
official shall not enter any private dwelling witliithe consent of the occupier ther

27 Resistance against entry or searc

Cases

(1) A police official who may lawfully search angfson or any premises or whor
enter any premises under section 26, may use suoch &s may be reasonably necess: to
overcome any resistance against such search orsagaitry of the premises, luding the
breaking of any door or window of such premisesviRled that such police official sh
first audibly demand admission to the premisesratidy the purpose for which he seek to
enter such premis¢

(2) The proviso to subsection (1) shall not apphere the police official concerned is on
reasonable grounds of the opinion that any antitleeh is the subject of the search ma e
destroyed or disposed of if the provisions of thiel proviso are fst complied witr

28 Wrongful search an offence, and award of damag

Cases
(1) A police official-

(@) who acts contrary to the authority of a search ardrissued under section '1
or a warrant issued under section 25 (1

(b) who, without being authorized thereto under thisaar

(1) searches any person or container or premiseszgsser detains a
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article; o

(i) performs any act contemplated in subparagrapfijfipr (iii) of sectior
25 (1)

shall be guilty of an offence and liable on conaictto a fine not exceeding R600 o
imprisonment for a period not exceeding six mondmg] shall in addition be subject tc
award under subsection (

[Sub-s. (1) amended by s. 2 of Act 33 of 19

(2) Where any person falsely gives information athainder section 21 (1) or 25 (1) and
a search warrant or, as the case may be, a wasrnastied and executed on such information,
and such person is in consequence of such falsemation convictecof perjury, the cou
convicting such person may, upon the applicatioanyf person who has suffered damay 3 in
consequence of the unlawful entry, search or sejag the case may be, or upor
application of the prosecutor acting on the ingtams  that person, award compensatio1in
respect of such damage, whereupon the provisioasation 300 shamutatis mutand
apply with reference to such awe

29 Search to be conducted in decent and orderly mann

A search of any person or premises shall be cordweith strict regard to decency i 1d
order, and a woman shall be searched by a womanamd if no female police official
available, the search shall be made by any womsigrated for the purposiy a police
official.

30 Disposal by police official of article after seizue

Cases

A police official who seizes any article referredi section 20 or to whom any si
article is under the provisions of this Chaptendzed:

(@) may, if the article is perishable, with due regiardhe interests of the pers: 1s
concerned, dispose of the article in such mann#reasircumstances m
require; o

(b) may, if the article is stolen property or propestsspected to be stolen, w
the consent of the person from whom it was seideliver the article to tt
person from whom, in the opinion of such policeadd, such article we
stolen, and sh¢ warn such person to hold such article availabdgfoduction
at any resultant criminal proceedings, if requit@do so; c

(c) shall, if the article is not disposed of or dele@munder the provisions
paragrapl(a) or (b), give it a distinctive identification mark andaet it in
police custody or make such other arrangementsregard to the custo
thereof as the rcumstances may requi

Copyright Juta & Company Limited




31 Disposal of article where no criminal proceedingsre instituted or where it is not
required for criminal proceedings

Cases

(1) (a) If no criminal proceedings are instituted in coctien with any article referred o
in section 3((c) or if it appears that such article is not requiaéthe trial for purposes
evidence or for purposes of an order of court atttiele sha be returned to the person fr n
whom it was seized, if such person may lawfullygess such article, or, if such person iay
not lawfully possess such article, to the person wiay lawfully possess

(b) If no person may lawfully possess such articlé tire police official charged wi
the investigation reasonably does not know of arggn who may lawfully possess s
article, the article shall be forfeited to the 8!

[Para.(b) substituted by s. 2 of Act 5 of 19¢

(2) The person who may lawfully possess the articiguestion shall be notified
registered post at his last-known address thatdetake possession of the article and if such
person fails to take delivery of the article withimrty days from th«date of such notification,
the article shall be forfeited to the St

32 Disposal of article where criminal proceedings arénstituted and admission o
guilt fine is paid

(1) If criminal proceedings are instituted in coati@n with any article referred to
section 3((c) and the accused admits his guilt in accordande thé provisions of secti
57, the article shall be returned to the persomfwhom it was seizeiif such person ms
lawfully possess such article, or, if such persay mot lawfully possess such article, to 1e
person who may lawfully possess such article f@ych person may not lawfully poss
such article, to the person who may lawfully pos it, whereupon the provisions of sec n
31 (2) shall apply with reference to any such pe

(2) If no person may lawfully possess such artclé the police official charged wi
the investigation reasonably does not know of arggn who may lawfully possess s
article, the article shall be forfeited to the 8!

[Sub-s. (2) substituted by s. 3 of Act 5 of 19

33 Article to be transferred to court for purposes oftrial

Cases

(1) If criminal proceedings are instituted in coati@n with any article referred to
section 3((c) and such article is required at the trial for plaeposes of evidence or for
purposes of an order of court, the police officiaarged with thenvestigation shall, subje t
to the provisions of subsection (2) of this sectabaliver such article to the clerk of the ct urt
where such criminal proceedings are institt
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[Sub-s. (1) substituted by s. 4 of Act 5 of 19

(2) If it is by reason of the nature, bulk or vabfahe article in question impracticable: or
undesirable that the article should be deliveretthéoclerk of the court in terms of subsec ion
(1), the clerk of the court may require the pobdgcial in charge of the investigation
retain the article in police custody or in suchestbustody as may be determined in tern ; of
section 3((c).

[Sub-s. (2) substituted by s. 4 of Act 5 of 19

(3) (a) The clerk of the court shall place any articleereed under subsection (1) in < \fe
custody, which may include the deposit of monegnrofficial banking account if su
money is not required at the trial for the purpasfesvidence

(b) Where the trial in question is to be conducted oourt other than a court of wh |
such clerk is the clerk of the court, such clerkhaf court shal

® transfer any article received under subsectionother than money deposi :d
in a banking account under paragri(a) of this subsection, to the clerk of he
court or, as the case may be, the registrar afahet in which the trial is to he
condicted, and such clerk or registrar of the courtlghlate such article
safe custod'

(i) in the case of any article retained in police cdigtor in some other custody in
accordance with the provisions of subsection (2hdhe case of any mor
deposited in a banking account under parag(a) of this subsection, advi 2
the clerk o registrar of such other court of the fact of saaktody or suc
deposit, as the case may

34 Disposal of article after commencement of criminaproceedings

Cases

(1) The judge or judicial officer presiding at cimal proceedings shall at the conclus ion
of such proceedings, but subject to the provisairthis Act or any other law under wh
any matter shall or may be forfeited, make an otidlgtr any article iferred to in section 3

(@) be returned to the person from whom it was seigetich person m
lawfully possess such article;

(b) if such person is not entitled to the article anroat lawfully possess t
article, be returned to any other person entitheadto, if such person
lawfully possess the article;

(c) if no person is entitled to the article or if nag@n may lawfully possess 1
article or, if the person who is entitled thereémicot be traced or is unkno\ /n,
be forfeited to the Sta

(2) The court may, for the purpose of any orderaursdibsection (1), hear such additional
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evidence, whether by affidavit or orally, as it ntiaem fit

(3) If the judge or judicial officer concerned does, at the conclusion of the relev  t
proceedings, make an order under subsection (@), jsdge or judicial officer or, if he is r ot
available, any other judge or judicial officer b&tcourt in quetion, may at any time after the
conclusion of the proceedings make any such oaher for that purpose hear such additi »nal
evidence, whether by affidavit or orally, as he rdagm fit

(4) Any order made under subsection (1) or (3) baguspended pending any appe  or
review

(5) Where the court makes an order under parag(a) or (b) of subsection (1), tl
provisions of section 31 (2) shimutatis mutand apply with reference to the persol
favour of whom such order is ma

(6) If the circumstances so require or if the cnatiproceedings in question cannol r
any reason be disposed of, the judge or judiciedefconcerned may make any ol
referred to in paragrag(a), (b) or (c) of subsection (1) at any stage of proceeding:

35 Forfeiture of article to State

Cases

(1) A court which convicts an accused of any ofeen@ay, without notice to any pers n,
declare

(@) any weapon, instrument or other article by meansradf the offence
guestion was committed or which was used in thens@msion of suc
offence; o

(b) if the conviction is in respect of an offence rederto in Part 1 of Schedule 2,
any vehicle, container or other article which wasdifor the purpose of or n
connection with the commission of the offence iesjion or for th
conveyance or renval of the stolen proper

and which was seized under the provisions of thus #rfeited to the State: Provided 1

such forfeiture shall not affect any right refertedn subparagraph (i) or (ii) of subsection (4)
(a) if it is proved that the person who claims sugtididnot know that such weap«
instrument, vehicle, container or other article Wwasg used or would be used for

purpose of or in connection with the commissiotthef offence in question or, as the ¢
may be, for the conveyance or removal of the n property in question, or that he could not
prevent such use, and that he may lawfully poss@ds weapon, instrument, vehi

container or other article, as the case ma

(2) A court which convicts an accused or which $irash accused not guilty of &
offence, shall declare forfeited to the State atigla seized under the provisions of this .ct
which is forged or counterfeit or which cannot lalkf be possessed by ¢ persor
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(3) Any weapon, instrument, vehicle, container threo article declared forfeited un: r
the provisions of subsection (1), shall be kep&fperiod of thirty days with effect from1 e
date of declaration of forfeiture or, if an apptioa is within thi period received from a
person for the determination of any right refert@th subparagraph (i) or (ii) of subsect n
(4) (a), until a final decision in respect of any suchlaggpion has been give

(4) (a) The court in question or, if the judge or judiaidficer concerned is not availat le,
any judge or judicial officer of the court in quest, may at any time within a period of th ee
years with effect from the date of declarationafditure, pon the application of a
person, other than the accused, who claims thatigimyreferred to in subparagraph (i) or (ii)
of this paragraph is vested in him, inquire intd aetermine any such right, and if the ¢ urt
finds that the weapon, instrumevehicle, container or other article in quest

(i)

(ii)

is the property of any such person, the court swdlhside the declaratior f
forfeiture and direct that the weapon, instrumeahicle, container or oth
article, as the case may be, be returned to suslmeor, if the State h
disposed othe weapon, instrument, vehicle, container or otintcle ir
guestion, direct that such person be compensatételfytate to the extent >
which the State has been enriched by such disj

was sold to the accused in pursuance of a contratetr which he becomes the
owner of such weapon, instrument, vehicle, contaan®ther article, as t

case may be, upon the payment of a stipulated,pvicether by instalments or
otherwise, an under which the seller becomes entitled to thernedf sucl
weapon, instrument, vehicle, container or otheclaripon default

payment of the stipulated price or any part the

(aa) the court shall direct that the weapon, instrumeeibjcle, container
other article in question be sold by public auctonl that the said sel er
be paid out of the proceeds of the sale an amaual ¢o the value
his rights under the ccract to the weapon, instrument, vehi
container or other article, but not exceeding tteezgeds of the sale; r

(bb) if the State has disposed of the weapon, instrumehicle, container or
other article in question, the court shall diréettithe said seller
likewise compensate

(b) If a determination by the court under paragr(a) is adverse to the applicant, he may
appeal therefrom as if it were a conviction byc¢bart making the determination, and s h
appeal may be heard either separately or jointliy @ appeal agair the conviction as
result whereof the declaration of forfeiture wasdmeaor against a sentence imposed
result of such convictio

(c) When determining any rights under this subsectiomyecord of the crimin
proceedings in which the declaration of forfeitwas made, shall form part of the reley it
proceedings, and the court making the determinatiap hear such additional dence
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whether by affidavit or orally, as it may deem
36 Disposal of article concerned in an offence commét! outside Republi
(1) Where an article is seized in connection wittich-

(@) an offence was committed or is on reasonable giandpected to have b en
committed in a country outside the Repul

(b) there are reasonable grounds for believing thailliafford evidence as to tl e
commission in a country outside the Republic of affignce or that it we
used for the purpose of or in connection with scmmmission of any offence,

the magistrate within whose area of jurisdictioa #nticle was seized may, on applica

and if satisfied that such offence is punishablsuch country by death or by imprisonn 1t
for a period of twelve months or more or by a fafdive hundred rar or more, order sut
article to be delivered to a member of a policedagstablished in such country who |
thereupon remove it from the Reput

(2) Whenever the article so removed from the Rapubketurned to the magistrate r
whenever the magistrate refuses to order thatrtiebesbe delivered as aforesaid, the ar :le
shall be returned to the person from whose posse#isivas taken, Uess the magistrate
authorized or required by law to dispose of it othee

CHAPTER 3
ASCERTAINMENT OF BODILY FEATURES OF ACCUSED (s 37)

37 Powers in respect of prints and bodily appearancef@ccusec
Cases
(1) Any police official may

(@) take the finger-prints, palm-prints or foot-primismay cause any such pri s
to be taker

(1) of any person arrested upon any chg
(i) of any such person released on bail or on warnmtgusection 7.

(i) of any person arrested in respect of any matterned to in paragra|
(n), (o) or (p) of section 40 (1

(iv) of any person upon whom a summons has been servedgect of ar
offence referred to in Schedule 1 or any offendé waference to whic 1
the suspension, cancellation or endorsement ofi@mce or permit
the disqualification in respect any licence or permit is permissible Jr
prescribed; ¢

v) of any person convicted by a court or deemed useletion 57 (6) 1
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(b)

(©)

(d)

have been convicted in respect of any offence witiiebMinister has k y
notice in theGazett declared to be an offence for the purposes ¢ s
subparagrap

make a person referred to in paragr(a) (i) or (ii) available or cause st
person to be made available for identificationuntscondition, position
apparel as the police official may determ

take such steps as he may deem necessary in orasrdrtain whether t
body of any person referred to in paragr(a) (i) or (ii) has any mar
characteristic or distinguishing feature or showg @ndition or appearan: 2;
Provided that no pole official shall take any blood sample of the pa
concerned nor shall a police official make any eixatmon of the body of tr
person concerned where that person is a femaléhanublice officia
concerned is not a feme

take a photograph or may cause a photograph takiea bf a person referr d
to in paragrapl(a) (i) or (ii).

[Para.(d) added by s. (a) of Act 64 of 1982

(2) (a) Any medical officer of any prison or any distrsttrgeon or, if requested ther 0
by any police official, any registered medical pitaaner or registered nurse may take ¢ :h
steps, including the taking of a blood sample, ag be deemed necary in order t
ascertain whether the body of any person refeoaad paragrapl(a) (i) or (i) of subsectio
(1) has any mark, characteristic or distinguisgegure or shows any conditior

appearanc

(b) If any registered medical practitioner attachedrtg hospital is on reasona
grounds of the opinion that the contents of th@lof any person admitted to such hos tal
for medical attention or treatment may be relewrany later criminal piceedings, suc
medical practitioner may take a blood sample ohquerson or cause such sample 1

taken

(3) Any court before which criminal proceedings peading may

(@)

(b)

in any case in which a police official is not emmowad under subsection (1 to
take finger-prints, palm-prints or foot-prints ortake steps in order

ascertain whether the body of any person has an, wigaracteristic
distinguishing featie or shows any condition or appearance, ordeistic
prints be taken of any accused at such proceedinist the steps, includi g
the taking of a blood sample, be taken which swchitanay deem necess y
in order to ascertain whether the body of accused at such proceedings 1as
any mark, characteristic or distinguishing featreahows any condition
appearanc

order that the steps, including the taking of atlleample, be taken wh
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such court may deem necessary in order to ascéin@aistate of health of a y
accused at such proceedit

(4) Any court which has convicted any person of afignce or which has conclude 2
preparatory examination against any person on hagge, or any magistrate, may order 1at
the finger-prints, palm-prints or foot-prints, ophotograph, of the perscconcerned k
taken

[Sub-s. (4) substituted by s(b) of Act 64 of 1982

(5) Finger-prints, palm-prints or foot-prints, pbgtaphs and the record of stepst: n
under this section shall be destroyed if the pecamterned is found not guilty at his tria or
if his conviction is set aside by a superior caurif he is discarged at a preparatc
examination or if no criminal proceedings with refece to which such prints or photogre phs
were taken or such record was made are institigaihst the person concerned in any ¢ urt
or if the prosecution declines to prosecute persor

[Sub-s. (5) substituted by s(c) of Act 64 of 1982

CHAPTER 4
METHODS OF SECURING ATTENDANCE OF ACCUSED IN COURT (s 38

38 Methods of securing attendance of accused in col

The methods of securing the attendance of accaseolirt for the purposes of hist |
shall be arrest, summons, written notice and inakctt in accordance with the relev
provisions of this Ac

CHAPTER 5
ARREST (ss 39-5¢

39 Manner and effect of arres

Cases

(1) An arrest shall be effected with or without arvant and, unless the person t
arrested submits to custody, by actually touchisgbdy or, if the circumstances so reqt ire,
by forcibly confining his bod:

(2) The person effecting an arrest shall, at ttme f effecting the arrest or immedia :ly
after effecting the arrest, inform the arrestegperof the cause of the arrest or, in the case of
an arrest effected by virtue of a warrant, upon alhof thi person arrested hand him a capy
of the warran

(3) The effect of an arrest shall be that the peesoested shall be in lawful custody nd
that he shall be detained in custody until hewdudly discharged or released from custc .

40 Arrest by peace officer without warrant
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Cases

(1) A peace officer may without warrant arrest peyson

(@)
(b)

(©)
(d)

(€)

(f)

@)

(h)

()

()
(k)

()

who commits or attempts to commit any offence sgresenc

whom he reasonably suspects of having committeaffance referred to
Schedule 1, other than the offence of escaping faovful custody

who has escaped or who attempts to escape fromllaugtody

who has in his possession any implement of houaklng or carbreaking
contemplated in section 82 of the General Law TAmtendment Act, 199
and who is unable to account for such possessitreteatisfaction of tt
peace office

[Para.(d) substituted by s. 41 of Act 129 of 19¢

who is found in possession of anything which thageeofficer reasonal
suspects to be stolen property or property disttyneistained, and whom t e
peace officer reasonably suspects of having coradchéh offence with respa:ct
to such thing

who is found at any place by night in circumstangbagh afford reasonat
grounds for believing that such person has comaddtas about to commit ian
offence

who is reasonably suspected of being or having beanlawful possession of
stock or produce as defined in any law relatinthetheft of stock or produce;

who is reasonably suspected of committing or ofrlgaeommitted an offenc.e
under any law governing the making, supply, possess conveyance
intoxicating liquor or of dependence-producing drieg the possession
disposal of arms or ammuron;

who is found in any gambling house or at any gangjiable in contraventic n
of any law relating to the prevention or suppressibgambling or games
chance

who wilfully obstructs him in the execution of ldsty;

who has been concerned in or against whom a relalsoo@mplaint has be 1
made or credible information has been receivedreasonable suspici
exists that he has been concerned in any act ceetshattside the Repub
which, if committed in thRepublic, would have been punishable &
offence, and for which he is, under any law retatim extradition or fugitiv
offenders, liable to be arrested or detained inazlysin the Republi

who is reasonably suspected of being a prohibitedigrant in the Republ
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(m)

(n)

(0)

(P)

(@

in contravention of any law regulating entry intoresidence in the Republ Z;

who is reasonably suspected of being a desertertlie South Africa
National Defence Forc

[Para (m)amended by s. 4 of Act 18 of 19¢

who is reasonably suspected of having failed t@oesany condition imposed
in postponing the passing of sentence or in suspgrtkde operation of a
sentence under this A

who is reasonably suspected of having failed togrgyfine or part thereof (in
the date fixed by order of court under this .

who fails to surrender himself in order that he maglergo periodic
imprisonment when and where he is required to dansier an order of cot
or any law relating to prisor

—

w

who is reasonably suspected of having committegichiof domestic violen
as contemplated in sectio*(2) of the Domestic Violence Act, 1998, wh 1
constitutes an offence in respect of which violeiscan elemer

[Para.(q) added by s. 20 of Act 116 of 19¢

(2) If a person may be arrested under any law witk@rrant and subject to conditic s
or the existence of circumstances set out in that &ny peace officer may without warn 1t
arrest such person subject to such conditionsrouristance

41 Name and address of certain persons and power ofrast by peace officer withou:

warrant

Cases

(1) A peace officer may call upon any per:

(@)
(b)

(©)

whom he has power to arre

who is reasonably suspected of having committeaf baving attempted
commit an offenct

who, in the opinion of the peace officer, may bk db give evidence
regard to the commission or suspected commissiamybffence

to furnish such peace officer with his full namel address, and if such person falil

furnish his full name and address, the peace offiay forthwith and without warrant arr st
him, or, if such person furnishes to the peaceeiffa name or addre¢ which the peac

officer reasonably suspects to be false, the pefficer may arrest him without warrant ¢ d
detain him for a period not exceeding twelve hausl such name or address has |

verified.
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(2) Any person who, when called upon under the igiomns of subsection (1) to furn n
his name and address, fails to do so or furnistialsea or incorrect name and address, all
be guilty of an offence and liable on convictioratfine not exceedinR300 or tt
imprisonment for a period not exceeding three ma

[Sub-s. (2) substituted by s. 3 of Act 33 of 19

42  Arrest by private person without warrant

Cases
(1) Any private person may without warrant arrest persor

(@ who commits or attempts to commit in his presemogtom he reasonal
suspects of having committed an offence referred 8chedule :

(b) whom he reasonably believes to have committed #apae and to k
escaping from and to be freshly pursued by a pesdmm such private person
reasonably believes to have authority to arrestgbieson for that offenc

(c) whom he is by any law authorized to arrest with@atrant in respect of a
offence specified in that la

(d) whom he sees engaged in an af

(2) Any private person who may without warrant srr@y person under subsectior 1)
(a) may forthwith pursue that person, and any othieaps person to whom the purpos: f
the pursuit has been made known, may join andtabsiein

(3) The owner, lawful occupier or person in chavfproperty on or in respect of wh h
any person is found committing any offence, and@ermgon authorized thereto by s
owner, occupier or person in charge, may withoutavd arrest the person scund

[Sub-s. (3) substituted by s. 13 of Act 59 of 1$
43 Warrant of arrest may be issued by magistrate or jstice

(1) Any magistrate or justice may issue a warranttie arrest of any person upon 2
written application of an attorney-general, a ptipliosecutor or a commissioned office f
police-

(@) which sets out the offence alleged to have beemutied:

(b) which alleges that such offence was committed withe area of jurisdictic 1
of such magistrate or, in the case of a justicthiwithe area of jurisdiction f
the magistrate within whose district or area agpion is made to the justi
for sucl warrant, or where such offence was not committedimvsuch area of
jurisdiction, which alleges that the person in exgf whom the applicatic |
is made, is known or is on reasonable grounds stesppéo be within such area
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of jurisdiction; an

(c) which states that from information taken upon dh#re is a reasonal
suspicion that the person in respect of whom theaméis applied for hi
committed the alleged offen:

(2) A warrant of arrest issued under this sectiuadlgirect that the person describe in
the warrant shall be arrested by a peace officezgpect of the offence set out in the wal ‘ant
and that he be brought before a lower court in @atce with te provisions of section £

(3) A warrant of arrest may be issued on any daysfvall remain in force until it
cancelled by the person who issued it or, if susis@n is not available, by any person' h
like authority, or until it is execute

44  Execution of warrants

A warrant of arrest issued under any provisiorhed Act may be executed by a pe 2
officer, and the peace officer executing such wadrsaall do so in accordance with the te 'ms
thereof

45  Arrest on telegraphic authority

(1) A telegraphic or similar written or printed coranication from any magistra
justice or peace officer stating that a warranttieen issued for the arrest of any person, shall
be sufficient authority to any peace officer foe #rrest and detenn of that persol

(2) The provisions of section 50 shall apply wiherence to an arrest effecte
accordance with subsection

46  Non-liability for wrongful arrest

Cases

(1) Any person who is authorized to arrest anotimeler a warrant of arrest ¢
communication under section 45 and who in the measie belief that he is arresting s
person arrests another, shall be exempt from iigloil respect of such wrongfarrest

(2) Any person who is called upon to assist in mglin arrest as contemplate
subsection (1) or who is required to detain a pessoarrested, and who reasonable bel :ves
that the said person is the person whose arresidesauthorized by the vrant of arrest ¢ -
the communication, shall likewise be exempt froafbility in respect of such assistanc r
detentior

47  Private persons to assist in arrest when called up

(1) Every male inhabitant of the Republic of an agebelow sixteen and not exceec ng
sixty years shall, when called upon by any politeial to do so, assist such police offici I-

(@) inarresting any persc
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(b) in detaining any person so arres

(2) Any person who, without sufficient cause, fadsassist a police official as provic d
in subsection (1), shall be guilty of an offenced &iable on conviction to a fine not exceeding
R300 or to imprisonment for a period not exceedintge month:

[Sub-s. (2) substituted by s. 4 of Act 33 of 19
48 Breaking open premises for purpose of arre:

Any person who may lawfully arrest another in respé any offence and who knows or
reasonably suspects such other person to be goramyses, may, if he first audibly demands
entry into such premises and notifies the purpos&hich he seeks entand fails to gai
entry, break open, enter and search such prenus#isef purpose of effecting the arr

49 Use of force in effecting arres

Cases

(1) For the purposes of this secti

(@) ‘'arrestor' means any person authorised under thitoAgrest or to assist
arresting a suspect; ¢

(b) 'suspect' means any person in respect of whonrastar has or hac
reasonable suspicion that such person is committifigas committed
offence

(2)*(3) If any arrestor attempts to arrest a suspectladuspect resists the attemp or
flees, or resists the attempt ances, when it is clear that an attempt to arrestdner i
being made, and the suspect cannot be arrestedutvitie use oforce, the arrestor may, 1
order to effect the arrest, use such force as raagdsonably necessary and proportior in
the circumstances to overcome the resistancepretent the suspect from fleeing: Proviled
that the arrestor is justified in termf this section in using deadly force that is intedar i
likely to cause death or grievous bodily harm suapect, only if he or she believes
reasonable grounc

(@) that the force is immediately necessary for theppses of protecting t
arrestor, any person lawfully assisting the arrest@ny other person frc
imminent or future death or grievous bodily he

(b) that there is a substantial risk that the suspékctause imminent or futu
death or grievous bodily harm if the arrest is geth o

(c) that the offence for which the arrest is souglm igrogress and is of a forcihle
and serious nature and involves the use of lifeatening violence or a strc 1g
likelihood that it will cause grievous bodily hal
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[S. 49 substituted by s. 7 of Act 122 of 19

50 Procedure after arres

Cases

(1) (a) Any person who is arrested with or without warramtallegedly committing ¢
offence, or for any other reason, shall as sogroasible be brought to a police station o | in
the case of an arrest by warrant, to any otheephldtch is expresy mentioned in tr
warrant.

(b) A person who is in detention as contemplated iagraph(a) shall, as soon
reasonably possible, be informed of his or hertrighnstitute bail proceeding

(c) Subject to paragrag(d), if such an arrested person is not released lspnethat
(1) no charge is to be brought against him or he
(i) bail is not granted to him or her in terms of s@t%h9 or 59A

he or she shall be brought before a lower cousbas as reasonably possible, but not  2r
than 48 hours after the arre

(d) If the period of 48 hours expire

(1) outside ordinary court hours or on a day whichasan ordinary court day, the
accused shall be brought before a lower courtatet than the end of the fi st
court day;

(i) or will expire at, or if the time at which such [@ef is deemed to expire un: er
subparagraph (i) or (iii) is or will be, a time whthe arrested person can i,
because of his or her physical illness or othesay condition, be broug
before i lower court, the court before which he or she wpblt for th
illness or other condition, have been brought, orayhe application of tt
prosecutor, which, if not made before the expiratbthe period of 48 hou s,
may be made at any time beforr on, the next succeeding court day, ar in
which the circumstances relating to the ilinesstber condition are set o
supported by a certificate of a medical practitipa@thorise that the arres :d
person be detained at a place specified by thrt and for such period as1 e
court may deem necessary so that he or she mayenrata and be broug
before the court: Provided that the court may, ma@plication as aforesa
authorise that the arrested person be furtherrttaat a place specid by the
court and for such period as the court may deerassecy; ¢

[Sub-para. (ii) substituted by s(a) of Act 34 of 1998

(i) at a time when the arrested person is outsiderdeed jurisdiction of th
lower court to which he or she is being broughttf& purposes of furth
detention and he or she is at such time in trdrgsit a police station or otk r
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place of deention to such court, the said period shall be ¢ekto expire
the end of the court day next succeeding the daytech such arrested person
is brought within the area of jurisdiction of sumburt.

[Sub-s. (1) amended by s. 1 of Act 56 of 1979 arabstuted by s. (a) of Act 85 of 1997
(2) For purposes of this secti

(@) ‘'acourtday' means a day on which the court irstiue normally sits as
court and 'ordinary court day' has a correspondiagning; an

(b) ‘ordinary court hours' means the hours from 9:(f) 16:00 on a court da
[Sub-s. (2) substituted by s(a) of Act 85 of 1997

(3) Subject to the provisions of subsection (6 himg in this section shall be constri 2d
as modifying the provisions of this Act or any athev whereby a person under deten 1
may be released on bail or on warning or on a evrittotice to appear court

[Sub-s. (3) substituted by s(a) of Act 75 of 1995 and by s. 8 ((a) of Act 62 of 2000

(4) The parent or guardian of a person under teeohgighteen years shall, if it is known
that such parent or guardian can readily be reachedn be traced without undue delay be
notified forthwith of the arrest of such persontbg police officil charged with th
investigation of the cas

[Sub-s. (4) added by s. 37 of Act 122 of 19

(5) The probation officer in whose area of jurisdic the arrest of a person under the age
of eighteen years has taken place, shall as soposa#ble thereafter be notified thereo v
the police official charged with the investigatiofthe case oiif there is no such probati |
officer or if he is not available and there is areotional official who is doing duty in the area
concerned and who is available, the latter shadlbas as possible thereafter be not
thereof

[Sub-s. (5) added by s. 37 of Act 122 of 19

(6) (a) At his or her first appearance in court a persama&mplated in subsection ((a)
who-

(1) was arrested for allegedly committing an offencalskubject to thi
subsection and section €

(aa) be informed by the court of the reason for hisarflarther detention; Hr
[Sub-para(aa) substituted by s. (b) of Act 34 of 1998
(bb) be charged and be entitled to apply to be releasdsil,

and if the accused is not so charged or informdtdefeason for his or t
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further detention, he or she shall be release

(i) was not arrested in respect of an offence, shathtiied to adjudication upnn
the cause for his or her arre

(b) An arrested person contemplated in parag(a) (i) is not entitled to be brought
court outside ordinary court hou

(c) The bail application of a person who is chargedh\ait offence referred to
Schedule 6 must be considered by a magistrates &avided that the Director of Puk
Prosecutions concerned, or a prosecutor authaeedto in writing by him oher may, if h 2
or she deems it expedient or necessary for therastnation of justice in a particular ce
direct in writing that the application must be ddesed by a regional cot

[Para.(c) substituted by s. 8 ({(b) of Act 62 of 2000

(d) The lower court before which a person is broughems of this subsection, n
postpone any bail proceedings or bail applicatmarty date or court, for a period
exceeding seven days at a time, on the terms whe&hourt may deem proper ¢ which arc
not inconsistent with any provision of this Act

(1) the court is of the opinion that it has insuffidienformation or evidence at ts
disposal to reach a decision on the bail applioa

(i) the prosecutor informs the court that the matterbde®en or is going to
referred to an attorney-general for the issuing wfritten confirmatio
referred to in section 60 (11A

(i) ...
[Sub-para. (iii) deleted by s. 8 ((c) of Act 62 of 2000

(iv) it appears to the court that it is necessary teoigeothe State with a reasoneble
opportunity to

(aa) procure material evidence that may be lost if isagranted; o
(bb) perform the functions referred to in section 37
v) it appears to the court that it is necessary inrttexests of justice to do s

[Sub-s. (6) added by s.(b) of Act 75 of 1995 and substituted by <(b) of Act 85 of 1997 |

[Sub-s. (7) added by s.(b) of Act 75 of 1995 and deleted by <(c) of Act 85 of 1997.
51 Escaping and aiding escaping before incarceratiomnd penalties therefo

(1) Any person who escapes or attempts to escapedustody after he or she has t en
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lawfully arrested and before he or she has beeagelbth any correctional facility, police-c 2l
or lock-up, shall be guilty of an offence and l&loih conviction tohe penalties prescribec in
section 117 of the Correctional Services Act, 1(Act 111 of 199).

[Sub-s. (1) substituted by s. 4 of Act 66 of 20

(2) Any person who rescues or attempts to resame @ustody any person after he or she
has been lawfully arrested and before he or shbééas lodged in any correctional facil |
police-cell or lock-up, or who aids the person oape or to attemgo escape from custoc y,
or who harbours or conceals or assists in harbgunirconcealing any person who esc.  3s
from custody after he or she has been lawfullyséea and before he or she has been Ic ged
in any correctional facility, police-cell or locup, shall be guilty of an offence and liable n
conviction to the penalties prescribed in sectidi @f the said Correctional Services
1998

[Sub-s. (2) substituted by s. 4 of Act 66 of 20

(3) Notwithstanding anything to the contrary in damy contained, a lower court st
have jurisdiction to try any offence under thistetand to impose any penalty prescribed in
respect therec

52  Saving of other powers of arres

No provision of this Chapter relating to arrestlsha construed as removing
diminishing any authority expressly conferred by ather law to arrest, detain or put
restraint upon any persi

53  Saving of civil law rights and liability

Subject to the provisions of sections 46 and 38Ipnovision of this Chapter relating 0
arrest shall be construed as removing or dimingshimy civil right or liability of any persc |
in respect of a wrongful or malicious arr

CHAPTER 6
SUMMONS (ss 54-5¢

54  Summons as method of securing attendance of accusadnagistrate's court

Cases

(1) Where the prosecution intends prosecuting ansad in respect of any offence 1d
the accused is not in custody in respect of tHehok and no warrant has beenorist 2
issued for the arrest of the accused for that ofgthe prosecutor maecure the attendar :e
of the accused for a summary trial in a lower cbasting jurisdiction by drawing up t
relevant charge and handing such charge, togettieiniormation relating to the name a 1d,
where known and where applicable, the residentidress and occupation or status o 3
accused, to the clerk of the court who sl

(@) issue a summons containing the charge and thematoon handed to him ' y
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the prosecutor, and specifying the place, dateiarelfor the appearance
the accused in court on such charge;

(b) deliver such summons, together with so many capieeof as there ¢
accused to be summoned, to a person empowered/@asummons
criminal proceeding

(2) (a) Except where otherwise expressly provided by amy the summons shall
served by a person referred to in subsectioi(b) by delivering it to the person nan
therein or, if he cannot be found, by deliveringtitis residence or place mployment o
business to a person apparently over the age tefesixyears and apparently residin
employed ther:

(b) A return by the person who served the summongthieagervice thereof has b
effected in terms of paragra(a), may, upon the failure of the person concerneaitend th 2
relevant proceedings, be handed in at such praogedind shall kprima 1acie proof of such
service

(3) A summons under this section shall be servednoaccused so that he i
possession thereof at least fourteen days (Surathaypublic holidays excluded) before e
date appointed for the tri

55 Failure of accused to appear on summoil

Cases

(1) An accused who is summoned under section Bpear at criminal proceedings and
who fails to appear at the place and on the dateaaithe time specified in the summon r
who fails to remain in attendance at such procegdishall be guilty of ¢ offence and liab 2
to the punishment prescribed under subsectio

(2) The court may, if satisfied from the returrsefvice referred to in paragra(b) of
section 54 (2) that the summons was served oncthesad in terms of paragra(a) of tha
section and that the accused has failed to app#ae alace and one date and at the tir
specified in the summons, or if satisfied thatdbeused has failed to remain in attendan :e at
the proceedings in question, issue a warrant foatriest and, when he is brought befor: the
court, in a summary manner enquire inis failure so to appear or so to remain in attene an
and unless the accused satisfies the court théihise was not due to any fault on his ¢ rt,
convict him of the offence referred to in subsettid) and sentence him to a fine
exceeding R300r to imprisonment for a period not exceeding thremths: Provided th
where a warrant is issued for the arrest of ansertwho has failed to appear inansw 0
the summons, the person executing the wal

(@ may, where it appears to him that the accusedwedé¢he summons
guestion and that the accused will appear in dowatcordance with
warning under section 72;

(b) shall, where it appears to him that the accuseaaideceive the summons in
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guestion or that the accused has paid an admissguilt fine in terms ¢
section 57 or that there are other grounds on whighpears that the failure of
the accuse to appear on the summons was not due to anydautie part ¢

the accused, for which purpose he may requirecbesad to furnish

affidavit or affirmation

release the accused on warning under section iEspect of the offence of failing to apg :ar
in answer to the summons, whereupon the provisibtisat section shamutatis mutand
apply with reference to the said offer

[Sub-s. (2) amended by s(a) of Act 33 of 1986

(2A) (a) If the court issues a warrant of arrest in terfmsubsection (2) in respect c
summons which is endorsed in accordance with sebfia(1)(a)-

(1) an endorsement to the same effect shall be matteeamarrant in questio

(i) the court may make a further endorsement on theanato the effect thatt e
accused may admit his guilt in respect of the failo appear in answer to ne
summons or to remain in attendance at the crinpradeedings, and that
may upon arret pay to a clerk of the court or at a police sta@ofine
stipulated on the warrant in respect of such fajlwhich fine shall not exceed
the amount to be imposed in terms of subsectign()out appearing
court

[NB: Para(a) has been substituted by s. 5 of the Judicial Mageendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢«PENDLEX.]

(b) The fine paid in terms of paragra(a) at a police station or to a clerk ¢
magistrate's court other than the magistrate's @ghich issued the warrant of arrest, shall, as
soon as is expedient, together with the warraari@st in question, | forwarded to the cle k
of the court which issued that warrant, and suelkabf the court shall thereafter, as soc as
is expedient, enter the essential particulars ofi sgimission of guilt in the criminal rect |
book for admission of guilt, whereupthe accused concerned shall be deemed to hav been
convicted by the court in respect of the offencguestior

[Sub-s. (2A) inserted by s.(b) of Act 33 of 1986 and substituted by s. 3 of Actf4992.

(3) (a) If, in any case in which a warrant of arrest sied, it was permissible for 1
accused in terms of section 57 to admit his gnileispect of the summons on which he failed
to appear and to pay a fine in respect thereofowitlppearing inourt, and the accusec
arrested under such warrant in the area of jutisth©f a magistrate's court other than 2
magistrate's court which issued the warrant ofsarseich other magistrate's court r
notwithstanding any provision of this Act cny other law to the contrary, and if satisfied that
the accused has, since the date on which he failagpear on the summons in ques
admitted his guilt in respect of that summons aaslpaid a fine in respect thereof witt  t
appearing in court, a summary manner enquire into his failure to appaauch summo s
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and, unless the accused satisfies the court thdiaihire was not due to any fault on his | art,
convict him of the offence referred to in subsettid) and sentence him to a fine
exceeding R300 or to imprisonment for a periodexaieeding three montl

[Para.(a) substituted by s. 14 of Act 59 of 1983 and by (c) of Act 33 of 1986.

(b) In proceedings under paragre(a) before such other magistrate's court, it she e
presumed, upon production in such court of theveglewarrant of arrest, that the acct 1
failed to appear on the summons in question, unkessontrary is prove.

CHAPTER 7
WRITTEN NOTICE TO APPEAR IN COURT (s 56)

56  Written notice as method of securing attendance afccused in magistrate's coul

(1) If an accused is alleged to have committedffence and a peace officer
reasonable grounds believes that a magiss court, on convicting such accused of
offence, will not impose a fine exceeding the ant*(4) determined by the Minister im
time to time by notice in thGazett, such peace officer may, whether or not the actisse
custody, hand to the accused a written notice whintl-

(@) specify the name, the residential address anddtwgpation or status of t
accusec

(b) call upon the accused to appear at a place andlateand at a time specif ed
in the written notice to answer a charge of hawiogmitted the offence
guestion

(c) contain an endorsement in terms of section 57thieadccused may admit is
guilt in respect of the offence in question and tiremay pay a stipulated fi1e
in respect thereof without appearing in court;

(d) contain a certificate under the hand of the pefiteeothat he has handed 1e
original of such written notice to the accused #rad he has explainedto e
accused the import there

[Sub-s. (1) amended by s. 2 of Act 109 of 1984and. 5 of Act 5 of 1991

[NB: Sub-s. (1) has been substituted by s. 6 of theidltatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢PENDLEX.]

(2) If the accused is in custody, the effect ofraten notice handed to him uni
subsection (1) shall be that he be released faitthiwom custody

[NB: Sub-s. (2) has been substituted by s. 6 of theidlilatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢«PENDLEX.]

(3) The peace officer shall forthwith forward a Hogte original of the written notice >
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the clerk of the court which has jurisdicti

(4) The mere production to the court of the dupdiaariginal referred to in subsection (3)
shall beprima facie¢ proof of the issue of the original thereof to #oeused and that st
original was handed to the accu:

(5) The provisions of section 55 shmutatis mutand apply with reference to a writt n
notice handed to an accused under subsectic

CHAPTER 8
ADMISSION OF GUILT FINE (ss 57-57A)

57  Admission of guilt and payment of fine without apparance in court

Cases

(1) Where

(@) asummons is issued against an accused undensBdtian this sectic
referred to as the summons) and the public proseouthe clerk of the cou rt
concerned on reasonable grounds believes that istnaags court, ¢
convicting the accused the offence in question, will not impose a-
exceeding the amol*(5) determined by the Minister from time to time
notice inthe Gazett, and such public prosecutor or clerk of the cendorses
the summons to the effect that the accused maytdmimguilt in respect of the
offence in question and that he may pay a finaiktpd on the summons
respect of such offence without appearing in cau

[Para.(a) substituted by s. (a) of Act 109 of 1984 and by s.(a) of Act 5 of 1991.

(b) a written notice under section 56 (in this sectigfierred to as the writt
notice) is handed to the accused and the endorsemtenms of paragrag(c)
of subsection (1) of that section purports to Haeen made by a peace officer,

the accused may, without appearing in court, atimiguilt in respect of the offence
guestion by paying the fine stipulated (in thistegcreferred to as the admission of ¢

fine) either to the clerk of the magistrate's cauntch has jurisdicon or at any police statin
within the area of jurisdiction of that court drthe summons or written notice in questic 1is
endorsed to the effect that the fine may be paadsgecified local authority, at such Ic
authority

(2) (a) The summons or the written notice may stipulaéé the admission of guilt fit
shall be paid before a date specified in the sunsnoomvritten notice, as the case may

(b) An admission of guilt fine may be accepted bydleek of the court concern
notwithstanding that the date referred to in paph(a) or the date on which the accu
should have appeared in court has exg

(3) (a) (i) Subject to the provisions of subparagraphsafid (iii), an accused w
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intends to pay an admission of guilt fine in terwhsubsection (1), shall surrender
summons or the written notice, as the case magtlibe time of the paymenf the fine

(i) If the summons or written notice, as the cas®y be, is lost or is not available i |
the copy thereof known as the control docun

(aa) is not available at the place of payment referoeith subsection (1), the accu |
shall surrender a copy of the summons or writteicapas the case may be, at he
time of the payment of the fine;

(bb) is available at the place of payment referred teuinsection (1), the admissior Hf
guilt fine may be accepted without the surrendea obpy of the summons
written notice, as the case may

(iii) If an accused in respect of whom a warrarg haen endorsed in terms of sectio 1 55
(2A) intends to pay the relevant admission of duik, the clerk of the court may, after
has satisfied himself that the warrant is so erethraccept the adssion of guilt fin
without the surrender of the summons, written reotic copy thereof, as the case ma

[Para.(a) substituted by s. (a) of Act 26 of 1987

(b) A copy referred to in paragraj(a) (i) may be obtained by the accused a
magistrate's court, police station or local autiyosihere the copy of the summons or wri :en
notice in question known as the control documefitad.

(c) Notwithstanding the provisions of subsection &) accused referred to in parag: iph
(a) (iii) may pay the admission of guilt fine in quiest to the clerk of the court where
appears in consequence of such warrant, and #aigeclerk of the ccrt is not the clerk ¢
the magistrate's court referred to in subsectignh@ shall transfer such admission of ¢t
fine to the latter clerk of the magistrate's c«

[Para.(c) substituted by s. (b) of Act 26 of 1987
[Sub-s. (3) substituted by s. 6 of Act 33 of 19

(4) No provision of this section shall be constrasdreventing a public prosect
attached to the court concerned from reducing amssilon of guilt fine on good cat
shown

(5) (a) An admission of guilt fine stipulated in respetasummons or a written not 2
shall be in accordance with a determination whighrhagistrate of the district or are.
guestion may from time to time make in respectgf @ffence or, if themagistrate has n
made such a determination, in accordance with auabhdetermined in respect of
particular summons or any particular written notigeeither a public prosecutor attache to
the court of such magistrate or a police officiabpalove the rank of non-commissior
officer attached to a police station within the ms&ggial district or area in question or, in he
absence of such a police official at any such pdiation, by the senior police official tt n
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in charge at such policitation

(b) An admission of guilt fine determined under paagpip(a) shall not exceed tl
maximum of the fine prescribed in respecthe offence in question or the amc*(6)
determined by the Minister from time to time byinetin theGazett, whichever is th
lessel

[Para.(b) substituted by s. (b) of Act 109 of 1984 and by s.(b) of Act 5 of 1991.

(6) An admission of guilt fine paid at a policetsia or a local authority in terms
subsection (1) and the summons or, as the caséepdlye written notice surrendered ur ler
subsection (3), shall, as soon as is expedierfgriaarded to the clerof the magistrate
court which has jurisdiction, and such clerk of toairt shall thereafter, as soon ¢
expedient, enter the essential particulars of suohmons or, as the case may be,
written notice and of any summons or written nosiaereldered to the clerk of the co
under subsection (3), in the criminal record bamkadmissions of guilt, whereupon
accused concerned shall, subject to the provisibeabsection (7), be deemed to have 2zen
convicted and sentenced by the court spect of the offence in questi

(7) The judicial officer presiding at the courtqonestion shall examine the docum: 3
and if it appears to him that a conviction or seageunder subsection (6) is not in accordance
with justice or that any such sentence, except@dged in subsecwn (4), is not i
accordance with a determination made by the madgstmder subsection (5) or, where e
determination under that subsection has not beele fyathe magistrate, that the senten :e is
not adequate, such judicial officer may set admdconviction and sentence and direct it
the accused be prosecuted in the ordinary coutserenpon the accused may be summ ned
to answer such charge as the public prosecutord@am fit to prefer: Provided that wh
the admission of guilt fine which I been paid exceeds the amount determined |
magistrate under subsection (5), the said judaffader may, in lieu of setting aside !
conviction and sentence in question, direct thatatmount by which the said admissio  f
guilt fine exceeds theaid determination be refunded to the accused coad

[NB: S. 57 has been substituted by s. 7 of the Judvtadiers Amendment Act 66 of 200¢ | a
provision which will be put into operation by prantation. Se PENDLEX.]

57A Admission of guilt and payment of fine after appeaing in court

(1) If an accused who is alleged to have commutedffence has appeared in court ind
is-
(@) in custody awaiting trial on that charge and noanother more serio
charge;

(b) released on bail under section 59 or 6
(c) released on warning under section

the public prosecutor may, before the accused iasel a plea and if he or she
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reasonable grounds believes that a mage's court, on convicting such accused of
offence, will not impose a fine exceeding the ant*(7) determined by the Ministdfrom
time to time by notice in thGazett, hand to the accused a written notice, or causle

notice to be delivered to the accused by a pedm®ifcontaining an endorsement inte 1s
of section 57 that the accused may admit his ogh#gtin respet of the offence in questit 1
and that he or she may pay a stipulated fine iperesthereof without appearing in cc

again.

[NB: Sub-s. (1) has been substituted by (a) of the Judicial Matters Amendment Act 6¢ of
2008, a provision which will be put into operatioy proclamation. S¢«PENDLEX.]

(2) Such notice shall contai
(@) the case numbe

(b) a certificate under the hand of the prosecutoreacp officer affirming that le
or she handed or delivered, as the case may beritheal of such notice
the accused and that he or she explained to thesad¢he import thereof; and

(c) the particulars and instructions contemplated rag@phs(a) and(b) of
section 56 (1)

(3) The public prosecutor shall endorse the chahget to the effect that a no
contemplated in this section has been issued ad $iee or the peace officer, as the e
may be, shall forthwith forward a duplicate oridin&the notice to the crk of the cour
which has jurisdiction

(4) The provisions of sections 55, 56 (2) and @ &7 (2) to (7), inclusive, shallap vy
mutatis mutandito the relevant written notice handed or delivemedn accused unc
subsection (1) as if, in respect of section 57hsuatice were the writn notice contemplate:d
in that section and as if the fine stipulated iatswritten notice were also the admissio  f
guilt fine contemplated in that secti

[NB: Sub-s. (4) has been substituted by (b) of the Judicial Matters Amendment Act 6¢ of
2008, a provision which will be put into operatioy proclamation. S« PENDLEX.]

[S. 57A inserted by s. 1 of Act 86 of 19¢

CHAPTER 9
BAIL (ss 58-71

58 Effect of ball

Cases

The effect of bail granted in terms of the succegdirovisions is that an accused wt 3 is
in custody shall be released from custody upon eayrof, or the furnishing of a guarantee to
pay, the sum of money determined for his bail, #adl he shall apjar at the place and on the
date and at the time appointed for his trial owtoch the proceedings relating to the offe 1ce
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in respect of which the accused is released orabaiadjourned, and that the release ¢« |l,
unless sooner terminated under trid provisions, endure until a verdict is given bgoar

in respect of the charge to which the offence iesfjon relates, or, where sentence it
imposed forthwith after verdict and the court iregtion extends bail, until sentenc

imposed: Provied that where a court convicts an accused of amo#f contemplated
Schedule 5 or 6, the court shall, in considerirggghestion whether the accused's bail st ould
be extended, apply the provisions of section 6Q (a) or (b), as the case may be, : the

court shall take into accou

(@) the fact that the accused has been convicted bbtfence; anc
(b) the likely sentence which the court might imp
[S. 58 amended by s. 2 of Act 85 of 19
59 Bail before first appearance of accused in lower cot

(1) (a) An accused who is in custody in respect of angrafé, other than an offer
referred to in Part Il or Part lll of Schedule 2ymbefore his or her first appearance
lower court, be released on bail in respect of saffdnce by any policefficial of or above
the rank of non-commissioned officer, in consuttatwith the police official charged w
the investigation, if the accused deposits at tle station the sum of money determined by
such police officia

[Para.(a) substituted by s. 3 of Act 26 of 1987, by s. Aof 126 of 1992 and by s. 2 of / ct
75 of 1995.

(b) The police official referred to in paragra(a) shall, at the time of releasing
accused on bail, complete and hand to the accussmbgnizance on which a receipt sha be
given for the sum of money deposited as bail and/oich the offence irespect of whic
the bail is granted and the place, date and tinmkeofrial of the accused are ente

(c) The said police official shall forthwith forwarddaiplicate original of suc
recognizance to the clerk of the court which hasgiction

(2) Bail granted under this section shall, if ibisforce at the time of the first appeare nce
of the accused in a lower court, but subject topfoeisions of section 62, remain in fo
after such appearance in the same manner as aatedrby th«court under section 60 at * 1e
time of such first appearan

59A Attorney-general may authorise release on be

(1) An attorney-general, or a prosecutor authorteedeto in writing by tr
attorney-general concerned, may, in respect obttemces referred to in Schedule 7ar n
consultation with the police official charged witke investigation, authorise trelease of en
accused on bai

(2) For the purposes of exercising the functiong@mplated in subsections (1) anc 3)
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an attorney-general may, after consultation withNhnister, issue directive

(3) The effect of bail granted in terms of thists@tis that the person who is in cust dy
shall be released from custo

(@) upon payment of, or the furnishing of a guarantegaty, the sum of mon
determined for his or her bail at his or her platdetention contemplated 1
section 50 (1(a);

(b) subject to reasonable conditions imposed by tlueregy-general or prosecutor
concerned; o

(c) the payment of such sum of money or the furnisliiguch guaranteeto y
and the imposition of such conditiol

(4) An accused released in terms of subsectioa@l) appear on the first court da  t
the court and at the time determined by the atiegameral or prosecutor concerned anc the
release shall endure until he or she so appeansedife court on thfirst court day

(5) The court before which a person appears ingerhsubsection (4

(@) may extend the bail on the same conditions or arsanold conditions or ai
further conditions as contemplated in section &:

(b) shall, if the court does not deem it appropriatexercise the powe
contemplated in paragraj(a), consider the bail application and
considering such application, the court has thiegistion relating to tr
powers, functions and dutiesrespect of bail proceedings in terms of sec ion
60.

(6) The provisions of section 64 with regard to tbeording of bail proceedings b
court apply, with the necessary changes, in resgdmil granted in terms of this sectic

(7) For all purposes of this Act, but subject te frovisions of this section, bail grar 2d
in terms of this section shall be regarded asdraiited by a court in terms of section

[S. 59A inserted by s. 3 of Act 85 of 19¢
60 Bail application of accused in cout
Cases

(1) (a) An accused who is in custody in respect of annatfeshall, subject to t
provisions of section 50 (6), be entitled to beaskd on bail at any stage preceding his or her
conviction in respect of such offence, if the casirsatisfied that e interests of justice
permit

[Para.(a) substituted by s. (a) of Act 62 of 2000

(b) Subject to the provisions of section 50 (c), the court referring an accused to vy
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other court for trial or sentencing retains jureddin relating to the powers, functions .
duties in respect of bail in terms of this Act lithie accused apars in such other court 1

the first time

[Para.(b) substituted by s. (a) of Act 85 of 1997 and by s.(a) of Act 34 of 1998

(c) If the question of the possible release of theised on bail is not raised by
accused or the prosecutor, the court shall asndrtan the accused whether he or she wishes
that question to be considered by the c

(2) In bail proceedings the cou

(@)
(b)

(©)

(d)

may postpone any such proceedings as contemptasatiion 50 (6)

may, in respect of matters that are not in dispeteveen the accused and 1e
prosecutor, acquire in an informal manner the mfaron that is needed for its
decision or order regarding be

may, in respect of matters that are in dispute betwthe accused and
prosecutor, require of the prosecutor or the aatusethe case may be, 1 |
evidence be adduce

—

shall, where the prosecutor does not oppose bagsipect of matters referi d
to in subsection (11(a) and(b), require of the prosecutor to place onre rd
the reasons for not opposing the bail applica

[Sub-s. (2) substituted by s(b) of Act 85 of 1997

(2A) The court must, before reaching a decisiothenbail application, take ir
consideration any pre-trial services report regaydine desirability of releasing an acct d
on balil, if such a report is availat

[Sub-s. (2A) inserted by s. 4 of Act 55 of 20!

(2B) (a) If the court is satisfied that the interests aftice permit the release of
accused on bail as provided for in subsectiongiig, if the payment of a sum of moneyi to
be considered as a condition of bail, the courttrhakl a separate quiry into the ability ¢
the accused to pay the sum of money being considerany other appropriate st

(b) If, after an inquiry referred to in paragra(a), it is found that the accused

(i)

(ii)

unable to pay any sum of money, the court mustidensetting appropria
conditions that do not include an amount of moroeyttie release of tl
accused on bail or must consider the release aidbesed in terms o
guarantee as provided fin subsection (1(b); or

able to pay a sum of money, the court must consieliting conditions for tt
release of the accused on bail and a sum of moh&hws appropriate in tl

W
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circumstance

[Sub-s. (2B) inserted by s.(a) of Act 66 of 2008.

(3) If the court is of the opinion that it does matve reliable or sufficient information ar
evidence at its disposal or that it lacks certaipartant information to reach a decisior 1
the bail application, the presiding officer shallier that suc information or evidence |
placed before the col

(4) The interests of justice do not permit theastefrom detention of an accused w zre
one or more of the following grounds are estabtis

(@)

(b)

(©)

(d)

(€)

Where there is the likelihood that the accuseldeibr she were releasec
bail, will endanger the safety of the public or quayticular person or w
commit a Schedule 1 offence;

[Para.(a) substituted by s. (c) of Act 85 of 1997

where there is the likelihood that the accusedeibr she were releasec
bail, will attempt to evade his or her trial

where there is the likelihood that the accusedeibr she were releasec
bail, will attempt to influence or intimidate witsges or to conceal or desi 2y
evidence; ¢

where there is the likelihood that the accusekleibr she were releasec
bail, will undermine or jeopardise the objectivedhe proper functioning
the criminal justice system, including the bailtsys

where in exceptional circumstances there is tredilikod that the release
the accused will disturb the public order or undaerthe public peace
security; or [sic

[Para.(e) added by s. (d) of Act 85 of 1997.
[Sub-s. (4) amended by s(b) of 62 of 2000.

(5) In considering whether the ground in subsed#)i(a) has been established,
court may, where applicable, take into accounfelewing factors, namel

(@)

(b)
(©)
(d)

the degree of violence towards others implicitha tharge against t
accuse(

any threat of violence which the accused may haagento any persc
any resentment the accused is alleged to harbaumsa@ny perso

any disposition to violence on the part of the gecl) as is evident from his or
her past conduc
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(e) any disposition of the accused to commit offenedsrred to in Schedule 1, as
is evident from his or her past cond

() the prevalence of a particular type of offel

(g) any evidence that the accused previously comméttedffence referred to
Schedule 1 while released on ball

(h) any other factor which in the opinion of the cahrbuld be taken into account.

(6) In considering whether the ground in subsedt@i(b) has been established,
court may, where applicable, take into accounfelewing factors, namel

(@) the emotional, family, community or occupationabtof the accused to -
place at which he or she is to be tr

(b) the assets held by the accused and where suck assaituate

(c) the means, and travel documents held by the accwdéch may enable hi
or her to leave the count

(d) the extent, if any, to which the accused can afforfbrfeit the amount of b il
which may be se

(e) the guestion whether the extradition of the accusedd readily be effect:
should he or she flee across the borders of thelitiepn an attempt to eva le
his or her trial

(H the nature and the gravity of the charge on whiehaticcused is to be tri

(g) the strength of the case against the accused anddéntive that he or s
may in consequence have to attempt to evade merdrial

(h) the nature and gravity of the punishment whiclikisly to be imposed shou d
the accused be convicted of the charges againsbhirar

(i) the binding effect and enforceability of bail canaiis which may be impos :d
and the ease with which such conditions could kadired; ¢

() any other factor which in the opinion of the cahrbuld be taken into account.

(7) In considering whether the ground in subsedt#i(c) has been established, the court
may, where applicable, take into account the falhgwactors, namel

(@) the fact that the accused is familiar with the tdgrmof withesses and witht e
evidence which they may bring against him or

(b) whether the witnesses have already made statecethisgreed to testi

(c) whether the investigation against the accused Ineady been complete
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(d)

(€)

(f)

()
(h)

the relationship of the accused with the various@gses and the exten
which they could be influenced or intimidat

how effective and enforceable bail conditions podimg communicatio
between the accused and witnesses are likely

whether the accused has access to evidentiaryialatdich isto b
presented at his or her tr

the ease with which evidentiary material could becealed or destroyed; -

any other factor which in the opinion of the cahbuld be taken into account.

(8) In considering whether the ground in subsedt#i(d) has been established,
court may, where applicable, take into accounfelewing factors, namel

(@)

(b)

(©)

(d)

the fact that the accused, knowing it to be fas@plied false information
the time of his or her arrest or during the batlgaedings

whether the accused is in custody on another claargéether the accusec is
on parole

any previous failure on the part of the accusetbtaply with bail conditior
or any indication that he or she will not complytlwany bail conditions; «

any other factor which in the opinion of the cahbuld be taken into account.

(8A) In considering whether the ground in subsec{®) (e) has been established,
court may, where applicable, take into accounfaliewing factors, namely

(@)

(b)

(©)
(d)

(€)

(f)

whether the nature of the offence or the circuntgamunder which the offence
was committed is likely to induce a sense of sharaiutrage in tr
community where the offence was committ

whether the shock or outrage of the community miggd to public disorder if
the accused is release

whether the safety of the accused might be jeopadddy his or her releas |

whether the sense of peace and security among nnemithe public will b
undermined or jeopardized by the release of thessok

whether the release of the accused will undermineapardize the publ
confidence in the criminal justice system:;

any other factor which in the opinion of the cahbuld be taken into account.

[Sub-s. (8A) inserted by s.(e) of Act 85 of 1997

(9) In considering the question in subsection li¢)dourt shall decide the mattel
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weighing the interests of justice against the rigfithe accused to his or her personal freedom
and in particular the prejudice he or she is likelguffer if he c she were to be detainec 1
custody, taking into account, where applicable ftlewing factors, namel

(@) the period for which the accused has already beenstody since his or t
arrest

(b) the probable period of detention until the dispasatonclusion of the trial
the accused is not released on

(c) the reason for any delay in the disposal or commtusf the trial and any fau t
on the part of the accused with regard to suchyg

(d) any financial loss which the accused may suffemgwo his or her detentic 1;

(e) anyimpediment to the preparation of the accusksfence or any delay
obtaining legal representation which may be broadjuut by the detention of
the accuse:

() the state of health of the accusec
(g) any other factor which in the opinion of the cahrbuld be taken into account.

(10) Notwithstanding the fact that the prosecutioes not oppose the granting of t |,
the court has the duty, contemplated in subse¢8@prio weigh up the personal interest f
the accused against the interests of jus

(11) Notwithstanding any provision of this Act, waen accused is charged witt
offence referred t

(@) in Schedule 6, the court shall order that the astlre detained in custc
until he or she is dealt with in accordance with v, unless the accus
having been given a reasonable opportunity to dadduces evidence wh :h
satisfies the col that exceptional circumstances exist which initierests of
justice permit his or her releas

(b) in Schedule 5, but not in Schedule 6, the coul shder that the accused e
detained in custody until he or she is dealt witlaccordance with the la
unless the accused, having been given a reasoopdetunity to do si
adduces evidence ‘ich satisfies the court that the interests of gespermi
his or her releas

[Sub-s. (11) substituted by s(f) of Act 85 of 1997

(11A) (a) If the attorney-general intends charging any pexsibh an offence referred o
in Schedule 5 or 6 the attorney-general may, igetype of what charge is noted on
charge sheet, at any time before such person pledds charge, issue eitten confirmation
to the effect that he or she intends to chargaticesed with an offence referred t
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Schedule 5 or ¢

(b) The written confirmation shall be handed in atd¢bart in question by the prosect tor
as soon as possible after the issuing thereof@mnasfpart of the record of that cot

(c) Whenever the question arises in a bail applicatioduring bail proceedings whet! ier
any person is charged or is to be charged withff@amae referred to in Schedule 5 or
written confirmation issued by an attorney-genaraler paragrap(a) stall, upon its metr
production at such application or proceeding:prima facie proof of the charge to
brought against that pers

[Sub-s. (11A) inserted by s.(g) of Act 85 of 1997

(11B) (a) In bail proceedings the accused, or his or halladviser, is compelled
inform the court whethe!

® the accused has previously been convicted of depoé; anc

(i) there are any charges pending against him or ftewaether he or she t
been released on bail in respect of those che

(b) Where the legal adviser of an accused on behdffeohccused submits
information contemplated in paragra(a), whether in writing or orally, the accused sha b
required by the court to declare whether he orcgiméirms such information or t.

(c) The record of the bail proceedings, excluding ttiermation in paragrap(a), shal
form part of the record of the trial of the accusatbwing upon such bail proceedin
Provided that if the accused elects to testifymyuthe course of the Il proceedings tf
court must inform him or her of the fact that amythhe or she says, may be used against him
or her at his or her trial and such evidence besamenissible in any subseqt
proceedings

(d) An accused who wilfully
(1) fails or refuses to comply with the provisions afggrapt(a); or
(i) furnishes the court with false information requinederms of paragrag(a),

shall be guilty of an offence and liable on conaictto a fine or to imprisonment for a period
not exceeding two yea

[Sub-s. (11B) inserted by s.(g) of Act 85 of 1997

(12) The court may make the release of an accuséaibsubject to conditions which, in
the court's opinion, are in the interests of jues

(13) The court releasing an accused on bail ingerhihis section may order that
accusec

(@) deposit with the clerk of any magistrate's courther registrar of any Hig
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Court, as the case may be, or with a correctiofi@ia at the correction:
facility where the accused is in custody or withadice official at the plac
where the awsed is in custody, the sum of money determineith&ygourt ii
guestion; ¢

(b) shall furnish a guarantee, with or without suretikat he or she will pay a 1
forfeit to the State the amount that has beenssbai#, or that has be
increased or reduced in terms of section 63 (1gircumstances in whicht e
amount wouldhad it been deposited, have been forfeited to thee!

[Sub-s. (13) substituted by s(b) of Act 66 of 2008

(14) Notwithstanding anything to the contrary cam¢d in any law, no accused shall, for
the purposes of bail proceedings, have accessytmnmmation, record or document relat ng
to the offence in question, which is containedinforms part of, ipolice docket, includir
any information, record or document which is hejdahy police official charged with t
investigation in question, unless the prosecutbemtise directs: Provided that t
subsection shall not be construed as denying arsed access to any information, recor« or
document to which he or she may be entitled foppses of his or her tri

[Sub-s. (14) added by s.(h) of Act 85 of 1997 and amended by «(b) of Act 34 of 1998

[S. 60 amended by s. 2 of Act 56 of 1979 and &/cf. Act 64 of 1982 and substituted by s. 3
of Act 75 of 1995

[S. 61 repealed by s. 4 of Act 75 of 19
62 Court may add further conditions of bail
Cases

Any court before which a charge is pending in respéwhich bail has been grant
may at any stage, whether the bail was grantetidtycburt or any other court, on applicaion
by the prosecutor, add any further condition of-

(@) with regard to the reporting in person by the aedust any specified time & 1d
place to any specified person or autho

(b) with regard to any place to which the accusedrisiflden to gc

(c) with regard to the prohibition of or control ovememunication by the accused
with witnesses for the prosecuti

(d) with regard to the place at which any document begerved on him unc
this Act;
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(e) which, in the opinion of the court, will ensure tiae proper administration of
justice is not placed in jeopardy by the releasthefaccuse

()  which provides that the accused shall be placeemth@ supervision of
probation officer or a correctional offici

[Para.(f) added by s. #(8) of Act 122 of 1991

63 Amendment of conditions of bai

Cases

(1) Any court before which a charge is pendingaspect of which bail has been grai ted
may, upon the application of the prosecutor oratt@ised, increase or reduce the amot 1t of
bail determined under section 59 or 60 or amerglipplement any concon imposed und r
section 60 or 62, whether imposed by that couangrother court, and may, where
application is made by the prosecutor and the a&ctissnot present when the applicatic is
made, issue a warrant for the arrest of the accaisédwlen the accused is presentin cc rt,
determine the applicatic

[Sub-s. (1) substituted by s. 5 of Act 75 of 19

(2) If the court referred to in subsection (1) sugerior court, an application under at
subsection may be made to any judge of that cbtireicourt is not sitting at the time of e
application

63A Release or amendment of bail conditions of accused account of prisor
conditions

(1) If a Head of Prison contemplated in the Coromal Services Act, 199¢Act 111 o
199¢), is satisfied that the prison population of atigatar prison is reaching su
proportions that it constitutes a material and imeni threat to the human dity, physica
health or safety of an accus

(@) who is charged with an offence falling within thegegory of offence
(1) for which a police official may grant bail in term§section 59; ¢
(i) referred to in Schedule

(b) who has been granted bail by any lower court ipegesof that offence, but s
unable to pay the amount of bail concerned

(c) who is not also in detention in respect of any ptfgence falling outside tt
category of offences referred to in paragr(a),

that Head of Prison may apply to the said courtHel

(aa) release of the accused on warning in lieu of log
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(bb) amendment of the bail conditions imposed by thattoon the accuse

(2) (a) An application contemplated in subsection (1) ninestodged in writing with tt 2
clerk of the court, and mu

(1) contain an affidavit or affirmation by the HeadRyfson to the effect that he or
she is satisfied that the prison population ofghson concerned is reach )
such proportions that it constitutes a material iamdinent threat to tf
human digny, physical health or safety of the accused corezEran:

(i) contain a written certificate by the Director oftfla Prosecutions concern: d,
or a prosecutor authorised thereto by him or hevriting, to the effect th:
the prosecuting authority does not oppose the egipn

(b) The accused and his or her legal representatigayj must be notified of
application referred to in subsection

(c) The clerk of the court must, without delay, catlseapplication to be placed bef e
any magistrate or regional magistrate, as the wasebe, who may consider the applica »n
in chamber:

(d) The application may be considered in the presehtige accused if the magistrate¢ or
regional magistrate deems it neces:

(3) (a) If the magistrate or regional magistrate is siggisthat the application compl
with the requirements set out in subsectior(a), he or she ma

(1) order the release of the accused from custodyigitig accused is prese
warn him or her to appear before a specified caiuat specified time or
specified date in connection with such offenceasrthe case may be
remain in attendance the proceedings relating to the offence in qoestand
the court may, at the time of such order or attang thereafter, impose ¢
condition referred to in section 62 in connectidthvguch release;

(i) reduce the amount of bail determined under se@fband, if deeme
appropriate, amend or supplement any condition segainder section 60 r
62.

(b) If the accused is absent when an order referradpgaragrapl(a) (i) is made or when
bail conditions are amended in terms of parag(a) (ii), a correctional official dul
authorised by the Head of the prison where thessztis in custody mu:

® hand to the accused a certified copy of the saldraor of the bail conditiol ;
as amended and explain to the accused the impoedh an

(i) return to the clerk of the court a certificate untee hand of that official a1 |
signed by the accused, that he or she has handegttified copy of suc
order or conditions to the accused and that hé@hsas explained to t
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accused the inort thereol

and the mere production to the court of the saitifioate shall b¢prima faci¢ proof that th
said certified copy was handed and explained t@aticeiser

(c) The provisions of section 72 ((a) apply, with the necessary changes, in respt : of
an accused released in terms of parag(a) (i).

(4) (a) The National Director of Public Prosecutions mayconsultation with tk
Commissioner of Correctional Services, issue diestregarding

(1) the establishment of monitoring and consultativetmaaisms for bringing ¢ 1
application contemplated in subsection (1);

(i) the procedure to be followed by a Head of Prisahabirector of Publi
Prosecutions whenever it appears that it is negegsaring an applicatic
contemplated in subsection |

(b) Any directives issued in terms of paragri(a) must be submitted to Parliam
before they take effe

[S. 63A inserted by s. 6 of Act 42 of 20(
64 Proceedings with regard to bail and conditions to & recorded in full

The court dealing with bail proceedings as contaeypl in section 50 (6) or whi
considers bail under section 60 or which imposgdaher condition under section 6z
which, under section 63 or 63A, amends the amotpaibor amends or supplems an
condition or refuses to do so, shall record theuvaht proceedings in full, including
conditions imposed and any amendment or suppletn@mthereof, or shall cause si
proceedings to be recorded in full, and where swcint is a magistras court or a region
court, any document purporting to be an extraghftbe record of proceedings of that ¢ irt
and purporting to be certified as correct by ttelcbf the court, and which sets out
conditions of bail and any amendment or suppletation thereof, shall, on its me
production in any court in which the relevant cleaigpending, bprima faci¢ proof of suc
conditions or any amendment or supplementatioretf;

[S. 64 substituted by s. 6 of Act 75 of 1995, by sf Act 85 of 1997 and by s. 7 of Act 42 of
2001.

65 Appeal to superior court with regard to balil

Cases

(1) (a) An accused who considers himself aggrieved bydhesal by a lower court
admit him to bail or by the imposition by such doafra condition of bail, including
condition relating to the amount of bail money amduding an amendment
sugplementation of a condition of bail, may appealiagfasuch refusal or the impositior f
such condition to the superior court having jugsdn or to any judge of that court if 1
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court is not then sittin
(b) The appeal may be heard by a single ju

(c) A local division of the Supreme Court shall hawegdiction to hear an appeal un ler
paragrapl(a) if the area of jurisdiction of the lower courtanestion or any part thereof f¢ Is
within the area of jurisdiction of such local dinas.

(2) An appeal shall not lie in respect of new fagksch arise or are discovered after he
decision against which the appeal is brought, srdesh new facts are first placed befor¢ the
magistrate or regional magistrate against whosesidaecthe appe is brought and sur
magistrate or regional magistrate gives a deciagainst the accused on such new f

(3) The accused shall serve a copy of the noti@é@péal on the attorney-general an on
the magistrate or, as the case may be, the regioagiktrate, and the magistrate or regi 1al
magistrate shall forthwith furnish the reasonshigrdecision to tr court or judge, as the case
may be

(4) The court or judge hearing the appeal shalsebtiside the decision against wi  h
the appeal is brought, unless such court or juslgatisfied that the decision was wront n
which event the court or judge shall give the deaisvhich in its othis opinion the lowe
court should have give

65A Appeal by attorney-general against decision of cotito release accused on b

Cases

(1) (a) The attorney-general may appeal to the superiant ¢t@ving jurisdiction, agair st
the decision of a lower court to release an accasduhil or against the imposition ¢
condition of bail as contemplated in section 65(a).

(b) The provisions of section 310A in respect of apliaption or appeal referred to
that section by an attorney-general, and the piassof section 65 (1(b) and(c) and (2), (3)
and (4) in respect of an appeal referred to indkation by anccused, shall appmutatis
mutandi: with reference to a case in which the attorneyegamppeals in terms of paragr iph
(a) of this subsectio

(2) (a) The attorney-general may appeal to the Appellatesidn against a decision 0 a
superior court to release an accused on

(b) The provisions of section 316 in respect of arliegpon or appeal referred to in tlat
section by an accused, shall apmutatis mutand with reference to a case in which
attorney-general appeals in terms of parag(a) of this subsectio

(c) Upon an appeal in terms of paragri(a) or an application referred to in paragr 1
(b) brought by an attorney-general, the court mayrattuket the State pay the accu
concerned the whole or any part of the costs tehvthe accused may have bput in
opposing the appeal or application, taxed accorttirige scale in civil cases of that cc
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(3) If the appeal of the attorney-general in teohsubsection (1(a) or (2)(a) is
successful, the court hearing the appeal shakiasuarrant for the arrest of the accu

[S. 65A inserted by s. 7 of Act 75 of 19¢

66 Failure by accused to observe condition of bt

Cases

(1) If an accused is released on bail subject yocandition imposed under section 6(' or
62, including any amendment or supplementation useetion 63 of a condition of bail, € 1d
the prosecutor applies to the court before whiehctiarge with regarto which the accus: |
has been released on bail is pending, to lead megd® prove that the accused has faili  to
comply with such condition, the court shall, if thecused is present and denies that he or she
failed to comply with such condition or it his or her failure to comply with such condit n
was due to fault on his or her part, proceed to Beeh evidence as the prosecutor an e
accused may place before

[Sub-s. (1) substituted by s. 8 of Act 75 of 19

(2) If the accused is not present when the proseayplies to the court under subsection
(1), the court may issue a warrant for the arrét@accused, and shall, when the acc =d
appears before the court and denies that he f@ledmply with th: condition in question  r
that his failure to comply with such condition waage to fault on his part, proceed to |
such evidence as the prosecutor and the accuseglataybefore i

(3) If the accused admits that he failed to conwaty the condition in question orift e
court finds that he failed to comply with such citieeh, the court may, if it finds that t
failure by the accused was due to fault on his, garicel the baand declare the bail mor :y
forfeited to the Stat

(4) The proceedings and the evidence under thigoseshall be recorde

67 Failure of accused on bail to appes

Cases

(1) If an accused who is released on |
(a) fails to appear at the place and on the date &t dime
® appointed for his trial; «

(i) to which the proceedings relating to the offenceespect of which tf
accused is released on bail are adjourne

(b) fails to remain in attendance at such trial oruehsproceeding

the court before which the matter is pending stietllare the bail provisionally cancelled and
the bail money provisionally forfeited to the Statad issue a warrant for the arresto @
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accuse(

(2) (a) If the accused appears before court within fourtdeys of the issue unt
subsection (1) of the warrant of arrest, the cshal confirm the provisional cancellatior of
the bail and the provisional forfeiture of the braibney, unless the acsed satisfies the co irt
that his failure under subsection (1) to appedo @emain in attendance was not due to wlt
on his par

(b) If the accused satisfies the court that his failwas not due to fault on his part, 2
provisional cancellation of the bail and the pravial forfeiture of the bail money sh
lapse

(c) If the accused does not appear before court withirteen days of the issue un
subsection (1) of the warrant of arrest or withiolsextended period as the court ma
good cause determine, the provisional cancellaifahe bail and the prasional forfeiture of
the bail money shall become fir

(3) The court may receive such evidence as it magider necessary to satisfy itself :hat
the accused has under subsection (1) failed toaagpdailed to remain in attendance, |
such evidence shall be recorc

67A Criminal liability of a person who is on bail on the ground of failure to appear ol
to comply with a condition of bail

Any person who has been released on bail and wisoAfithout good cause to appeal on
the date and at the place determined for his oappearance, or to remain in attendance until
the proceedings in which he or she must appear bese disposed ofr who fails withou
good cause to comply with a condition of bail imgd$y the court in terms of section 6( or
62, including an amendment or supplementation dieneterms of section 63, shall be guilty
of an offence and shall on conviction be lialo a fine or to imprisonment not exceeding one
year

[S. 67A inserted by s. 9 of Act 75 of 19¢
68 Cancellation of bail
Cases

(1) Any court before which a charge is pendingaspect of which bail has been grai ted
may, whether the accused has been released ampuot,information on oath the

(@) the accused is about to evade justice or is albaaib$cond in order to eve
justice;

W

(b) the accused has interfered or threatened or atéehtptinterfere wit
witnesses

(c) the accused has defeated or attempted to defeantiseof justice
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(d) the accused poses a threat to the safety of tHecmulof a particular persor ;

(e) the accused has not disclosed or has not cormiisttiosed all his or h
previous convictions in the bail proceedings or keh@s or her true list
previous convictions has come to light after hisier release on be

() further evidence has since become available cofattave arisen, includi |
the fact that the accused has furnished falsenrdton in the ba
proceedings, which might have affected the decitagrant bail; ¢

(g) itisin the interests of justice to do

issue a warrant for the arrest of the accused ake rsuch order as it may deem prc
including an order that the bail be cancelled drad the accused be committed to prison until
the conclusion of the relevant criminal proceedi

(2) Any magistrate may, in circumstances in whtak not practicable to obtair
warrant of arrest under subsection (1), upon tipicgiion of any peace officer and upc a
written statement on oath by such officer ti

(@) he or she has reason to believe t

® an accused who has been released on bail is abeuatle justice or
about to abscond in order to evade just

(i) the accused has interfered or threatened or atsehtptinterfere wit
witnesses

(i) the accused has defeated or attempted to defeantiseof justice; ¢

(iv) the accused poses a threat to the safety of tHecpuitof a particule
person;

(b) the accused has not disclosed or has not coriisttiosed all his or h
previous convictions in the bail proceedings or ngh@s or her true list
previous convictions has come to light after hisier release on be

(c) further evidence has since become available ooifatiave arisen, includi |
the fact that the accused has furnished falsenrdtion in the ba
proceedings, which might have affected the decigaelease the accusec on
bail; or

(d) itisin the interests of justice to do
issue a warrant for the arrest of the accusedyraay if satisfied that the ends of justice 1 1ay
be defeated if the accused is not placed in custmhcel the bail and commit the accuse 1 to

prison, which committal shall remain of force unitie concluion of the relevant crimin
proceedings unless the court before which the paings are pending sooner reinstate he
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bail.
[S. 68 substituted by s. 10 of Act 75 of 1995 apd .6 of Act 85 of 1997
68A Cancellation of bail at request of accuse

Any court before which a charge is pending in respéwhich the accused has b
released on bail may, upon application by the amtusancel the bail and refund the
money if the accused is in custody on any othergehar is serving a senten

[S. 68A inserted by s. 15 of Act 59 of 19¢

69 Payment of bail money by third persol

Cases

(1) No provision of section 59 or 60 shall prevér® payment by any person, other at
the accused, of bail money for the benefit of tbauaec

(2) Bail money, whether deposited by an accusehgother person for the benefi
the accused, shall, notwithstanding that suchrbarey or any part thereof may have I n
ceded to any person, be refunded only to the adausthe depositor, as 1 case may b

(3) No person shall be allowed to deposit for theddit of an accused any bail mone in
terms of this section if the official concerned In@ason to believe that such person,a 1y
time before or after depositing such bail money, been indemnifieor will be indemnifier
by any person in any manner against loss of suitimiosey or that he has received or:
receive any financial benefit in connection witle theposit of such bail mon

70 Remission of bail mone

The Minister or any officer acting under his or hethority or the court concerned r 1y
remit the whole or any part of any bail money fade under section 66 or ¢

[S. 70 substituted by s. 11 of Act 75 of 19

71 Juvenile may be placed in place of safety or undeupervision in lieu of release 0n
bail or detention in custody

If an accused under the age of eighteen yearscsstody in respect of any offence, nd
a police official or a court may in respect of suéfence release the accused on bail L 2r
section 59 or 60, as the case may be, such pdficebor court miy, instead of releasing the
accused on bail or detaining him in custody, ptheesaccused in a place of safety as de 1ed
in section . of the Child Care Act, 198/Act 74 of 198.), or place him under the supervis on
of a probation officer or a correcticl official, pending his appearance or further appeet
before a court in respect of the offence in quastiountil he is otherwise dealt with
accordance with la

[S. 71 substituted by s. 4 of Act 26 of 1987 andb$™*(9) of Act 122 of 1991
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CHAPTER 10
RELEASE ON WARNING (ss 72-72A

72  Accused may be released on warning in lieu of b.

Cases

(1) If an accused is in custody in respect of dfgnze and a police official or a co
may in respect of such offence release the acauséadil under section 59 or 60, as the ase
may be, such police official or such court, asdagse may be, main lieu of bail and if th
offence is not, in the case of such police officeal offence referred to in Part Il or Part Il of
Schedule 2

(@) release the accused from custody and warn himgeaabefore a specifi
court at a specified time on a specified date imeation with such offen
or, as the case may be, to remain in attendartbe aroceedings relating
the offence in gustion, and the said court may, at the time of setdase or at
any time thereafter, impose any condition refetceith section 62 i
connection with such relea

[Para.(a) substituted by s. (a) of Act 33 of 1986

(b) in the case of an accused under the age of eighézea who is released under
paragrapl(a), place the accused in the care of the person os&hustody | 2
is, and warn such person to bring the accusedusecthe accused to
brought before apecified court at a specified time on a specifiatecand t
have the accused remain in attendance at the glogseaelating to tr
offence in question and, if a condition has beepased in terms of paragre ph
(a), to see to it that the accused corrs with that conditior

[Para.(b) substituted by s. (b) of Act 33 of 1986
[Sub-s. (1) amended by s. 5 of Act 26 of 1987 and.I2 of Act 126 of 1992

(2) (a) An accused who is released under subsectio(a) and who fails to appear or, as
the case may be, to remain in attendance at tlee@dings in accordance with a wart
under that paragraph, or who fails to comply wittbadition imposed und subsection (:
(a), shall be guilty of an offence and liable to thmghment prescribed under subsectior (4).

(b) Any person in whose custody an accused is plasddrisubsection ({(b) and whe
fails in terms of a warning under that subsectmbring the accused before court orto t we
the accused remain in attendance, or who faileeds it that the acced complies with
condition referred to in subsection i(a), shall be guilty of an offence and liable to
punishment prescribed under subsectior

[Sub-s. (2) substituted by s(c) of Act 33 of 1986

(3) (a) A police official who releases an accused undbssdtion (1(a) shall, at th
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time of releasing the accused, complete and hatitetaccused and, in the case of subse:ction
(1) (b), to the person in whose custody the accusedasitten notice on which shall k

entered the offence in respect of which the accissbding released and the court be

which and the time at which and the date on whiehaccused shall appe

(b) A court which releases an accused under subsddfjaall, at the time of releas 1g
the accused, record or cause the relevant proggettirbe recorded in full, and where s :h
court is a magistrate's court or a regional cany, document purpdng to be an extra
from the record of proceedings of that court angbpriing to be certified as correct by
clerk of the court and which sets out the warniglgtmg to the court before which, the ti 1e
at which and the date on which the accusd¢o appear or the conditions on which he s
released, shall, on its mere production in anytaouvhich the relevant charge is pending, be
prima facie proof of such warnin

[Para.(b) substituted by s. (d) of Act 33 of 1986

(4) The court may, if satisfied that an accusedrretl to in subsection ((a) or a person
referred to in subsection ((b), was duly warned in terms of paragr¢a) or, as the ca
may be, paragrag(b) of subsection (1), and that such accused ch person has failed
comply with such warning or to comply with a comalitimposed, issue a warrant for
arrest, and may, when he is brought before thet,coua summary manner enquire into s
failure and, unless such accused or such persisfies the court th*(10) his failure wa
not due to fault on his part, sentence him to a fiat exceeding R300 or to imprisonmen : for
a period not exceeding three mon

[Sub-s. (4) substituted by s(e) of Act 33 of 1986
72A Cancellation of release on warnin

Notwithstanding the provisions of section 72 (4 provisions of section 68 (1) and (2)
in respect of an accused who has been grantedabaijlwith the necessary chan
applicable in respect of an accused who has béessexl on warnin

[S. 72A inserted by s. 7 of Act 85 of 19¢

CHAPTER 11
ASSISTANCE TO ACCUSED (ss 73-7¢

73  Accused entitled to assistance after arrest and atiminal proceedings

Cases

(1) An accused who is arrested, whether with ohet warrant, shall, subject to ¢
law relating to the management of prisons, beledtib the assistance of his legal advis r as
from the time of his arre:

(2) An accused shall be entitled to be represdmydus legal adviser at crimir
proceedings, if such legal adviser is not in teaingny law prohibited from appearing at 1e
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proceedings in questic
(2A) Every accused sha
(@) atthe time of his or her arre
(b) when he or she is served with a summons in termseafon 54
(c) when a written notice is handed to him or her imteof section 5¢€
(d) when an indictment is served on him or her in teofrsection 144 (4(a);
(e) at his or her first appearance in cc

be informed of his or her right to be representdasaor her own expense by a legal ad+ ser
of his or her own choice and if he or she cannimrdflegal representation, that he or she may
apply for legal aid and of the institutions whiaoh &r she maapproach for legal assistan 2.

[Sub-s. (2A) inserted by s. 2 of Act 86 of 19!
(2B) Every accused shall be given a reasonablerappty to obtain legal assistanc
[Sub-s. (2B) inserted by s. 2 of Act 86 of 19

(2C) If an accused refuses or fails to appoingalladviser of his or her own cho
within a reasonable time and his or her failurddaso is due to his or her own fault, the court
may, in addition to any order which it may makeéarms of sectioi342A, order that the tri Al
proceed without legal representation unless thet e®@of the opinion that that would res t
in substantial injustice, in which event the caugy, subject to the Legal Aid Act, 19€Act
22 of 196, order that a legal advir be assigned to the accused at the expense Stdkhe
Provided that the court may order that the costsioh representation be recovered fron the
accused: Provided further that the accused shabbencompelled to appoint a legal advis r if
he or sle prefers to conduct his or her own defe

[Sub-s. (2C) inserted by s. 2 of Act 86 of 19

(3) An accused who is under the age of eighteersyaay be assisted by his parer r
guardian at criminal proceedings, and any accuseyd im the opinion of the court, requi s
the assistance of another person at criminal paige, may, with the pmission of th
court, be so assisted at such proceec

74  Parent or guardian of accused under eighteen yeats attend proceeding
Cases

(1) Where an accused is under the age of eightesns,ya parent or, as the case ma be,
the guardian of the accused shall be warned, iordaoce with the provisions of subsec on
(2), to attend the relevant criminal proceedi

(2) The parent or the guardian of the accusedidl parent or guardian is known tc e
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within the magisterial district in question and dantraced without undue delay, shall, for the
purposes of subsection (1), be warned to attendribmeedings inuestion

(@) inany case in which the accused is arrested,dpdace officer effectingt e
arrest or, where the arrest is effected by a pevsoer than a peace officer, the
police official to whom the accused is handed oarad such peace officer r
policeofficial, as the case may be, shall inform the paog guardian, ast
case may be, of the place and date and time ahwihecaccused is to appe 1r;
or

(b) in the case of a summons under section 54 or gewnitotice under section 56,
by the person serving the summons on or handingtitieen notice to th
accused, and such person shall serve a copy ofssuemons or written notice
on the parent oruardian, as well as a notice warning the pareguardian t)
attend the proceedings in question at the placeoaride date and at the ti 1e
specified in the summons or written not

(3) A parent or guardian who has been warned mgesf subsection (2), may apph )
any magistrate of the court in which the accused eppear for exemption from
obligation to attend the proceedings in questiod, ihsuch magistrate exempts h paren
or guardian, he shall do so in writi

(4) A parent or guardian who has been warned mdef subsection (2) and who has not
under subsection (3) been exempted from the omig&d attend the relevant proceedings, or
a parent or guardian who is present at criminat@edings and who is wrned by the court "0
remain in attendance thereat, shall remain in d#tece at the relevant criminal proceedi gs,
whether in that court or any other court, unlessused by the court before which s
proceedings are pendil

(5) If a parent or guardian has not been warneeusubsection (2), the court bel
which the relevant proceedings are pending mapatime during the proceedings direct any
person to warn the parent or guardian of the acctessattend such proceings

(6) A parent or guardian who has been warned usulesection (2), (4) or (5) andw »
fails to attend the proceedings in question othasase may be, who fails to remai
attendance at such proceedings in accordance hdtprovisions of subsecti (4), shall b
guilty of an offence and liable to the punishmemgsgribed under subsection

(7) The court, if satisfied from evidence placefbbe it that a parent or guardian
been warned to attend the proceedings in questidnieat such parent or guardian has fi iled
to attend such proceedings, or that a parent adgurahas failed tcemain in attendance t
such proceedings, may issue a warrant for thetafesich parent or guardian and, whe he
is brought before the court, in a summary mannguiea into his failure to attend or
remain in attendance, and, unless such pareruardian satisfies the court that his fai
was not due to fault on his part, sentence himfioeanot exceeding R300 or
imprisonment for a period not exceeding three ma
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[Sub-s. (7) substituted by s. 8 of Act 33 of 19

CHAPTER 12
SUMMARY TRIAL (ss 75-76)

75 Summary trial and court of trial

Cases

(1) When an accused is to be tried in a courtspeet of an offence, he shall, subjer to
the provisions of sections 119, 122A and 123, leel @t a summary trial i

(@) a court which has jurisdiction and in which he agpd for the first time |
respect of such offence in accordance with any atetbferred to in sectit
38;

(b) a court which has jurisdiction and to which he weferred to undk
subsection (2); «

(c) any other court which has jurisdiction and whicls baen designated by
attorney-general or any person authorized thengtadattorney-gener.
whether in general or in any particular case, liergurposes of such sumn ary
trial.

[Para.(c) substituted by s. 9 of Act 33 of 19¢

(2) (a) If an accused appears in a court which does nat humisdiction to try the cas
the accused shall at the request of the prosebatoeferred to a court having jurisdicti

(b) If an accused appears in a magistrate's courtrenprosecutor informs the court 1 at
he or she is of the opinion that the alleged ofteismf such a nature or magnitude tr
merits punishment in excess of the jurisdictiom ohagistrate's crt but not of th
jurisdiction of a regional court, the court sh&ko requested by the prosecutor refe
accused to the regional court for summary triahaiit the accused having to plead tc
relevant charg

[Para.(b) added by s. 3 of Act 86 of 199

(3) The court before whom an accused appears égpuiposes of a bail applicat
shall, at the conclusion of the bail proceedingatany stage thereafter, but before
accused has pleaded, refer such accused to adesighated by the prosect for purpose
of trial.

[Sub-s. (3) added by s. 8 of Act 85 of 19
[S. 75 substituted by s. 3 of Act 56 of 19°

76  Charge-sheet and proof of record of criminal cas
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Cases

(1) Unless an accused has been summoned to amdees the court, the proceeding at
a summary trial in a lower court shall be commenzgetbdging a charge-sheet with the c erk
of the court, and, in the case of a superior ctayrserving an indictmd referred to i
section 144 on the accused and the lodging theviéofthe registrar of the court concerr d.

(2) The charge-sheet shall in addition to the obagginst the accused include the r ame
and, where known and where applicable, the addmsslescription of the accused v
regard to sex, nationality and &

[Sub-s. (2) substituted by s. 13 of Act 139 of 1§

(3) (a) The court shall keep a record of the proceedwgther in writing ¢
mechanical, or shall cause such record to be kegtthe charge-sheet, summor
indictment shall form part there

(b) Such record may be proved in a court by the merdyztion thereof or of a co
thereof in terms of section 2:

(c) Where the correctness of any such record is aigeld, the court in which the rec rd
is challenged may, in order to satisfy itself wieethny matter was correctly recorded or 1ot,
either orally or on affidavit hear such evidencet asay deem necsary

CHAPTER 13
ACCUSED: CAPACITY TO UNDERSTAND PROCEEDINGS: MENTAL ILLNESS
AND CRIMINAL RESPONSIBILITY (ss 77-79)

77 Capacity of accused to understand proceedin

Cases

(1) If it appears to the court at any stage of srahproceedings that the accusedi vy
reason of mental illness or mental defect not ciepatunderstanding the proceedings ¢ as
to make a proper defence, the court shall direxdtttie matter be euired into and t
reported on in accordance with the provisions ofisae 79

(1A) At proceedings in terms of sections 77 (1) &8d2) the court may, if it is of t
opinion that substantial injustice would otherwissult, order that the accused be prov 2d
with the services of a legal practitioner in terohsection 3 of thiLegal Aid Amendmet
Act, 1996 Act 20 of 199).

[Sub-s. (1A) inserted by s.(a) of Act 68 of 1998

(2) If the finding contained in the relevant repgrthe unanimous finding of the pers ns
who under section 79 enquired into the mental dmrdof the accused and the finding is not
disputed by the prosecutor or the accused, thd omay determine ‘e matter on such rep -t
without hearing further eviden:
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(3) If the said finding is not unanimous or, if miraous, is disputed by the prosecutcr or
the accused, the court shall determine the mdttarizgearing evidence, and the prosec r
and the accused may to that end present evidenbe twurt, incluing the evidence of a
person who under section 79 enquired into the meatalition of the accuse

(4) Where the said finding is disputed, the parspdting the finding may subpoena . nd
cross-examine any person who under section 79ritasred into the mental condition of he
accuse(

(5) If the court finds that the accused is capalblenderstanding the proceedings so as to
make a proper defence, the proceedings shall kewaed in the ordinary wa

(6) (a) If the court which has jurisdiction in terms ot#en 75 to try the case, finds t at
the accused is not capable of understanding treepdings so as to make a proper defi ce,
the court may, if it is of the opinion that it is the interestsf the accused, taking ir
account the nature of the accused's incapacitengriited in subsection (1), and unle it
can be proved on a balance of probabilities thathe limited evidence available the accused
committed the act in question, ordert such information or evidence be placed befor he
court as it deems fit so as to determine whetheattused has committed the act in question
and the court shall direct that the accu

® in the case of a charge of murder or culpable hini®ior rape or compell
rape as contemplated in sections 3 or 4 of the iBahbaw (Sexual Offenci s
and Related Matters) Amendment Act, 2007, respelgtior a charc
involving serious violence df the court considers it to be necessary ir 2
public interest, where the court finds that theugec has committed the ac:in
guestion, or any other offence involving seriouslemce, be detained i
psychiatric hospital or a prison pending the cion of a judge in chambers in
terms of section 47 of the Mental Health Care 20602; o

(i) where the court finds that the accused has conuratteoffence other than one
contemplated in subparagraph (i) or that he omhsisenot committed a
offence

(aa) be admitted to and detained in an institution statehe order as if |
or she were an involuntary mental health care csetemplated |
section 37 of the Mental Health Care Act, 2C

and if the court so directs after the accused ledpd to the charge, the accused shall r ot be
entitled under section 106 (4) to be acquittedbdrd convicted in respect of the charc |
guestion

(b) If the court makes a finding in terms of paragr(a) after the accused has b
convicted of the offence charged but before serténpassed, the court shall se
conviction aside, and if the accused has plead#ty gwshall be deemed thae has plead¢ 1
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not guilty.

[Sub-s. (6) substituted by s. 10Act 33 of 198(, amended by s. 9 ‘Act 51 of 199, by s. 42
(a) of Act 129 of 199, by s. 3(b) of Act 68 of 199{and by s. 12 cAct 55 of 200: anc
substituted by s. 68 Act 32 of 200.]

(7) Where a direction is issued in terms of subgedb) or (9), the accused may at 1y
time thereafter, when he or she is capable of whaleding the proceedings soasto me¢ :a
proper defence, be prosecuted and tried for theno# in questio

[Sub-s. (7) amended by s. 9 of Act 51 of 1991 arabstuted by s. 4(b) of Act 129 of 1993
and by s. {(c) of Act 68 of 1998

(8) (a) An accused against whom a finding is m.
(1) under subsection (5) and who is convic

(i) under subsection (6) and against whom the findingpt made in consequence
of an allegation by the accused under subsectig

may appeal against such findi

(b) Such an appeal shall be made in the same mantdauayect to the same conditic 1s
as an appeal against a conviction by the courriaoffence

(9) Where an appeal against a finding in termsubgection (5) is allowed, the cour f
appeal shall set aside the conviction and sent@mdelirect that the person concerne
detained in accordance with the provisions of sciiise (6)

[Sub-s. (9) amended by s. 9 of Act 51 of 1991 anabstuted by s. 4(c) of Act 129 of 1993
and by s. {(d) of Act 68 of 1998

(10) Where an appeal against a finding under stiose@®) is allowed, the court
appeal shall set aside the direction issued um@gtisuibsection and remit the case to the court
which made the finding, whereupon the relevant @edings shall be ccinued in thi
ordinary way

78 Mental iliness or mental defect and criminal respoasibility
Cases

(1) A person who commits an act or makes an omrmssitich constitutes an offence «ind
who at the time of such commission or omissionessffrom a mental illness or mer
defect which makes him or her incapa

(@) of appreciating the wrongfulness of his or heraaimission; ¢

(b) of acting in accordance with an appreciation ofwhengfulness of hisor h r
act or omissiot
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shall not be criminally responsible for such acbmnission
[Sub-s. (1) substituted by s(a) of Act 68 of 1998

(1A) Every person is presumed not to suffer fromemtal illness or mental defect sc as
not to be criminally responsible in terms of secti@® (1), until the contrary is proved ¢ |
balance of probabilitie

[Sub-s. (1A) inserted by s.(b) of Act 68 of 1998.

(1B) Whenever the criminal responsibility of an @ased with reference to t
commission of an act or an omission which cong#w@n offence is in issue, the burde Hf
proof with reference to the criminal responsibitifythe accused shall be on thaty whc
raises the issu

[Sub-s. (1B) inserted by s.(b) of Act 68 of 1998.

(2) If it is alleged at criminal proceedings thia¢ taccused is by reason of mental illi :ss
or mental defect or for any other reason not craiyresponsible for the offence chargec, or
if it appears to the court at criminal proceeditigs the accud might for such a reason | >t
be so responsible, the court shall in the cas@ allagation or appearance of mental illi  ss
or mental defect, and may, in any other case, dinat the matter be enquired into ani 2
reported on in accordance with thovisions of section 7

[Sub-s. (2) substituted by s(c) of Act 68 of 1998

(3) If the finding contained in the relevant repsrthe unanimous finding of the pers ns
who under section 79 enquired into the relevanttede@ondition of the accused, and
finding is not disputed by the prosecutor or theused, the court may termine the matt
on such report without hearing further evide

(4) If the said finding is not unanimous or, if miraous, is disputed by the prosecutcr or
the accused, the court shall determine the mdttarizearing evidence, and the prosec r
and the accused may to that end present evidenbe tmurt, incluing the evidence of a
person who under section 79 enquired into the meatalition of the accuse

(5) Where the said finding is disputed, the parspdting the finding may subpoena . nd
cross-examine any person who under section 79 ethimto the mental condition of 1
accuse(

(6) If the court finds that the accused committegldct in question and that he or st : at
the time of such commission was by reason of meliriaks or intellectual disability n
criminally responsible for such a

(@) the court shall find the accused not guilty

(b) if the court so finds after the accused has beamicted of the offenc
charged but before sentence is passed, the calirsshthe conviction asi
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and find the accused not guil
by reason of mental iliness or intellectual dis&pibas the case may be, and dir

(1) in a case where the accused is charged with mordrripable homicide
rape or compelled rape as contemplated in secli@ngt of the Criminal La' v
(Sexual Offences and Related Matters) Amendment20€7, respectively, or
another charge involng serious violence, or if the court considers ibd
necessary in the public interest that the accuse

(aa) detained in a psychiatric hospital or a prison p@mthe decision of
judge in chambers in terms of section 47 of the tsllddealth Care Ac ,
2002

(bb) admitted to and detained in an institution statethe order and treat d
as if he or she were an involuntary mental cardlngsic] use
contemplated in section 37 of the Mental HealtheGeat, 2002

(dd) released subject to such conditions as the cousiders appropriate; or
(ee released unconditional

(i) in any other case than a case contemplated in sadppah (i), that tr
accusec

(aa) be admitted to and detained in an institution statehe order ar
treated as if he or she were an involuntary mdrgalth care us
contemplated in section 37 of the Mental HealtheGeat, 2002

(bb) ...

(cc) be released subject to such conditions as the considers appropria e;
or

(dd) be released unconditiona

[Sub-s. (6) substituted by s. 11 of Act 33 of 19&6iended by s. 9 of Act 51 of 1991 an( by
s. 43 of Act 129 of 1993 and substituted by (d) of Act 68 of 1998, by s. 13 of Act 55 f
2002 and by s. 68 of Act 32 of 20(C

(7) If the court finds that the accused at the tohthe commission of the act in ques ion
was criminally responsible for the act but thatdapacity to appreciate the wrongfulnes of
the act or to act in accordance with an appreciaifiche wrongflness of the act w
diminished by reason of mental illness or ment&ctethe court may take the fact of s n
diminished responsibility into account when senitegthe accuse

(8) (a) An accused against whom a finding is made undasesttion (6) may appe
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against such finding if the finding is not madecansequence of an allegation by the acc used
under subsection (:

(b) Such an appeal shall be made in the same mantdauayect to the same conditic 1s
as an appeal against a conviction by the courriaoffence

(9) Where an appeal against a finding under sulose() is allowed, the court of appeal
shall set aside the finding and the direction urtdat subsection and remit the case tc 2
court which made the finding, whereupon the relépaoceedings shi be continued in tt
ordinary courst

79 Panel for purposes of enquiry and report under seavns 77 and 7.

Cases

(1) Where a court issues a direction under sedtio(l) or 78 (2), the relevant enqu
shall be conducted and be reportec

(@) where the accused is charged with an offence tilaerone referred to
paragrapl(b), by the medical superintendent of a psychiatrgpita
designated by the court, or by a psychiatrist apedi by such medic
superintendent at the reques the court; c

(b) where the accused is charged with murder or cuipladinicide or rape
compelled rape as contemplated in sections 3 étl#ecCriminal Law (Sexual
Offences and Related Matters) Amendment Act, 2885pectively, or another
charge involving serics violence, or if the court considers it to be ssegy in
the public interest, or where the court in anyipatar case so direc

® by the medical superintendent of a psychiatric hakgesignated by the
court, or by a psychiatrist appointed by such neddiaperintendent
the request of the coL

(i) by a psychiatrist appointed by the court and whwotsin the full-tim
service of the Stat

(i) by a psychiatrist appointed for the accused bythat; an
(iv) by a clinical psychologist where the court so ds:

[Sub-s. (1) amended by s. 44 of Act 129 of 1993land. 28 of Act 105 of 1997 a
substituted by s. (a) of Act 68 of 1998 and by s. 68 of Act 32 of 20

[NB: Sub-s. (1) has been substituted by <(a) of the Judicial Matters Amendment Act 6
of 2008, a provision which will be put into opeaatiby proclamation. S PENDLEX]

(1A) The prosecutor undertaking the prosecutiothefaccused or any other prosec :or
attached to the same court shall provide the psratio, in terms of subsection (1), hav to
conduct the enquiry and report on the accused'saineapacity with a reort in which th
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following are stated, name
(@) whether the referral is taking place in terms atise 77 or 7¢
(b) at whose request or on whose initiative the refésreaking place
(c) the nature of the charge against the acc
(d) the stage of the proceedings at which the refevcl place

(e) the purport of any statement made by the accudedeber during the cot
proceedings that is relevant with regard to hisearmental condition
mental capacit

(H the purport of evidence that has been given thaiévant to the accuse
mental condition or mental capac

(g) inso far as itis within the knowledge of the mastor, the accused's so |
background and family composition and the hamesaalddesses of his or | er
near relatives; at

(h) any other fact that may in the opinion of the pooger be relevant in tl
evaluation of the accused's mental condition ortedeapacity

[Sub-s. (1A) inserted by s.(b) of Act 68 of 1998

(2) (a) The court may for the purposes of the relevantugpgommit the accused t
psychiatric hospital or to any other place desigtdty the court, for such periods,
exceeding thirty days at a time, as the court mayp ftime to time determir and where &
accused is in custody when he is so committedhak, svhile he is so committed, be deemed
to be in the lawful custody of the person or th&harty in whose custody he was at the 1 ne
of such committa

(b) When the period of committal is for the first tirmgtended under paragra(a), sucl
extension may be granted in the absence of thesadaunless the accused or his |
representative requests otherw

[Para.(b) added by s. 4 of Act 4 of 199

(c) The court may make the following orders afterehquiry referred to in subsect |
(1) has been conductt

® postpone the case for such periods referred tanagoapl(a), as the cou
may from time to time determir

(i) refer the accused at the request of the prosetautbe court referred to
section 77 (6) which has jurisdiction to try thee

(i) make any other order it deems fit regarding théodlysof the accused;
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(iv) any other orde
[Para.(c) added by s. (c) of Act 68 of 1998
[Sub-s. (2) amended by s. 44 of Act 129 of 1¢

(3) The relevant report shall be in writing andlsha submitted in triplicate to tl
registrar or, as the case may be, the clerk ofdliet in question, who shall make a c
thereof available to the prosecutor and the acc

(4) The report sha
(@) include a description of the nature of the enquarg
(b) include a diagnosis of the mental condition ofdbeused; ar

(c) ifthe enquiry is under section 77 (1), includeraling as to whether tl
accused is capable of understanding the proceetfirgysestion so as to me <e
a proper defence;

(d) if the enquiry is in terms of section 78 (2), irsdua finding as to the exten to
which the capacity of the accused to appreciatevtbagfulness of the act
guestion or to act in accordance with an appremiati the wrongfulness
that act vas, at the time of the commission thereof, affebtethental illnes
or mental defect or by any other ca

[Para.(d) substituted by s. (d) of Act 68 of 1998

(5) If the persons conducting the relevant engargynot unanimous in their findi
under paragrap(c) or (d) of subsection (4), such fact shall be mentionetiéreport an
each of such persons shall give his finding omtlagter in questio

(6) Subject to the provisions of subsection (78, ¢bntents of the report shall
admissible in evidence at criminal proceedi

(7) A statement made by an accused at the relevaqntiry shall not be admissible
evidence against the accused at criminal procesdaxgept to the extent to which it may be
relevant to the determination of the mental conditf the accused, in\ich event suc
statement shall be admissible notwithstandingithraty otherwise be inadmissik

(8) A psychiatrist and a clinical psychologist apped under subsection (1), other thian a
psychiatrist and a clinical psychologist appoinfiedthe accused, shall, subject to
provisions of subsection (10), be appointed fromlist of psychiatriss and clinice
psychologists referred to in subsection(a).

[Sub-s. (8) substituted by s(a) of Act 42 of 2001
(9) The Director-General: Health shall compile &edp a list of

(@) psychiatrists and clinical psychologists who ampared to conduct a
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enquiry under this section; ¢
(b) psychiatrists who are prepared to conduct any epguider section 286A (<),

and shall provide the registrars of the High Coartd all clerks of magistrate's courts wi 1 a
copy thereo

[Sub-s. (9) substituted by s. 17 of Act 116 of 1998 by s. {(b) of Act 42 of 2001

(10) Where the list compiled and kept under sulbsec®) (a) does not include
sufficient number of psychiatrists and clinical gisglogists who may conveniently
appointed for any enquiry under this section, apmsrist and clinical psychologimay b
appointed for the purposes of such enquiry notwatiding that his or her name does
appear on such li:

[Sub-s. (10) substituted by s(c) of Act 42 of 2001,

(11)%(11) (a) A psychiatrist or clinical psychologist designatecappointed und
subsection (1) by or at the request of the t to enquire into the mental condition of
accused and who is not in the full-time servicéhef State, shall be compenséfor his ol
her services in connection with the enquiry fromblgufunds in accordance with a ta*(12)
determined by the Minister in consultation with Maister of Finance

(b) A psychiatrist appointed under subsection(b) (iii) for the accused to enquire it 2
the mental condition of the accused and who ismthte full-time service of the State, sl ll
be compensated for his or her services from pdibhds in the ccumstances and
accordance with a tariff determined by the Ministeconsultation with the Minister
Finance

[Sub-s. (11) substituted by s(d) of Act 42 of 2001

(12) For the purposes of this section a psychtatriga clinical psychologist mean
person registered as a psychiatrist or a clinisgtipologist under the Health Professions Act,
1974 Act 56 of 197,).

[Sub-s. (12) substituted by s(e) of Act 42 of 2001.

[NB: A sub-s. (13) has been added by s(b) of the Judicial Matters Amendment Act 6¢ of
2008, a provision which will be put into operatioy proclamation. S¢«PENDLEX.]

CHAPTER 14
THE CHARGE (ss 80-104

80 Accused may examine char¢
An accused may examine the charge at any stage oélevant criminal proceedin

81 Joinder of charge:
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Cases

(1) Any number of charges may be joined in the sprmeeedings against an accuse 1 at
any time before any evidence has been led in respany particular charge, and wh
several charges are so joined, each charge shallrhbered consecutive

(2) (a) The court may, if in its opinion it will be in theterests of justice to do so, dir 'ct
that an accused be tried separately in respectyotlzarge joined with any other chal

(b) An order under paragraj(a) may be made before or during a trial, and thect
thereof shall be that the charge in respect of whit accused is not then tried, sha
proceeded with in all respects as if the accusddrheespect thereof beccharged separately.

82 Several charges to be disposed of by same cc

Where an accused is in the same proceedings chartfechore than one offence, ¢ |
any one charge is for any reason to be disposbky afregional court or a superior court ll
the charges shall be disposed of by the same icotlmé same proceedin

83 Charge where it is doubtful what offence committe

If by reason of any uncertainty as to the factsciitan be proved or if for any ot
reason it is doubtful which of several offencesasstituted by the facts which car
proved, the accused may be charged with the conanis$ all or any of suchffences, an
any number of such charges may be tried at ondbeaaccused may be charged ir
alternative with the commission of any number aftsaffences

84 Essentials of charg

Cases

(1) Subject to the provisions of this Act and oy ather law relating to any particu
offence, a charge shall set forth the relevantnoiein such manner and with such partici lars
as to the time and place at which the offencelégeadt to have be. committed and tt
person, if any, against whom and the propertynyf & respect of which the offence
alleged to have been committed, as may be reasosatficient to inform the accused of 1e
nature of the charc

(2) Where any of the particulars referred to insadbion (1) are unknown to 1
prosecutor it shall be sufficient to state that fache charg:

(3) In criminal proceedings the description of atgtutory offence in the words of
law creating the offence, or in similar words, $hal sufficient

85 Objection to charge

Cases

(1) An accused may, before pleading to the changlerusection 106, object to the charge

Copyright Juta & Company Limited




on the grounc

(@) that the charge does not comply with the provismirthis Act relating to tr
essentials of a chart

(b) that the charge does not set out an essential etavhthe relevant offenc
(c) that the charge does not disclose an offe

(d) that the charge does not contain sufficient pdeisuof any matter alleged 1
the charge: Provided that such an objection mayeaaised to a charge when
he is required in terms of section 119 or 122Al&ag thereto in tf
magistrate's cou or

[Para.(d) amended by s. 14 of Act 139 of 19¢
(e) thatthe accused is not correctly named or destiibéhe charg:

Provided that the accused shall give reasonableentat the prosecution of his intentior )
object to the charge and shall state the ground whoch he bases his objection: Provi d
further that the requirement of such notice maywbheed by the attiney-general or tt
prosecutor, as the case may be, and the courtanagggod cause shown, dispense with ich
notice or adjourn the trial to enable such noticbé giver

(2) (a) If the court decides that an objection under sctiime (1) is well-founded, tt
court shall make such order relating to the amemdmiethe charge or the delivery
particulars as it may deem

(b) Where the prosecution fails to comply with an ongleder paragrap(a), the cout
may quash the chart

86 Court may order that charge be amende

Cases

(1) Where a charge is defective for the want of @gential averment therein, or wt re
there appears to be any variance between any anemma charge and the evidence add ced
in proof of such averment, or where it appearswuaatls or particulars at ought to hay
been inserted in the charge have been omittedftbereor where any words or particul
that ought to have been omitted from the charge ba@en inserted therein, or where the e is
any other error in the charge, the court may, gtime before judgment, if it considers t it
the making of the relevant amendment will not pileja the accused in his defence,c
that the charge, whether it discloses an offencegrbe amended, so far as it is neces iy,
both in that part thereof vere the defect, variance, omission, insertion mreyccurs and |
any other part thereof which it may become necgtsaamenc

(2) The amendment may be made on such terms asadj@aurnment of the proceedil gs
as the court may deem
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(3) Upon the amendment of the charge in accordatbethe order of the court, the tr al
shall proceed at the appointed time upon the aniedadarge in the same mannerand n
the same consequences as if it had been originally amended forr

(4) The fact that a charge is not amended as pedviid this section, shall not, unless the
court refuses to allow the amendment, affect thielisaof the proceedings thereunc

87 Court may order delivery of particulars

Cases

(1) An accused may at any stage before any evidenespect of any particular cha e
has been led, in writing request the prosecutidartwish particulars or further particulars of
any matter alleged in that charge, and the coddréevhich a chale is pending may ata /
time before any evidence in respect of that chiaegebeen led, direct that particular
further particulars be delivered to the accusegngfmatter alleged in the charge, and mi y, if
necessary, adjourn the proceedings in (that such particulars may be delivered: Prov led
that the provisions of this subsection shall ngtapt the stage when an accused is req ired
in terms of section 119 or 122A to plead to a changhe magistrate's cot

[Sub-s. (1) amended by s. 15 of Act 139 of 1¢

(2) The particulars shall be delivered to the aedusithout charge and shall be ent: ed
in the record, and the trial shall proceed asafd¢harge had been amended in conformity with
such patrticular

(3) In determining whether a particular is requiocgdvhether a defect in the indictm 1t
before a superior court is material to the sub&thjuistice of the case, the court may
regard to the summary of the substantial facts updeagrapl(a) of section 144 (3) or, as the
case may be, the record of the preparatory exaiom

88 Defect in charge cured by evidenc

Cases

Where a charge is defective for the want of anraeet which is an essential ingred nt
of the relevant offence, the defect shall, unlessight to the notice of the court bef
judgement, be cured by evidence at the trial pitie matter which shid have bee
averrec

89 Previous conviction not to be alleged in char

Except where the fact of a previous convictionnskement of any offence with whi 1
an accused is charged, it shall not in any chaegallbged that an accused has previc '
been convicted of any offence, whether in the Repuab elsewher

90 Charge need not specify or negative exception, exption, proviso, excuse ¢
gualification
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Cases

In criminal proceedings any exception, exemptionyso, excuse or qualificatic
whether it does or does not accompany in the sacten the description of the offence 1
the law creating the offence, may be proved byattwised but need not be sified or
negatived in the charge and, if so specified oatiegd, need not be proved by
prosecutior

91 Charge need not state manner or means of ¢

A charge need not set out the manner in which@ntkans or instrument by which . 1y
act was done, unless the manner, means or insttusnam essential element of the rele’ nt
offence

92 Certain omissions or imperfections not to invalidag¢ charge

Cases
(1) A charge shall not be held defect
(@) for want of the averment of any matter which neete provec

(b) because any person mentioned in the charge isrdgsayby a name of offi e
or other descriptive appellation instead of bypgrgper name

(c) because of an omission, in any case where timetisfrthe essence of 1
offence, to state the time at which the offence emmmitted

(d) because the offence is stated to have been cordroitta day subsequen >
the laying of the complaint or the service of tharge or on an impossible day
or on a day that never happer

(e) for want of, or imperfection in, the addition ofyaaccused or any ott
person

(H  for want of the statement of the value or pricamy matter or thing, or tl
amount of damage, injury or spoil in any case wileeevalue or price or tl
amount of damage, injury or spoil is not of theees® of the offenc

(2) If any particular day or period is alleged myaharge to be the day on which or e
period during which any act or offence was comrditfgoof that such act or offence \
committed on any other day or during any otherqeerniot more than threeonths before «
after the day or period alleged therein shall lkeniao support such allegation if time is >t
of the essence of the offence: Provided

(@) proof may be given that the act or offence in qoastvas committed on a day
or during a period more than three months befoiter the day or peri
stated in the charge unless it is made to appdhaetoourt before which t
proceedings areending that the accused is likely to be prejuditedeby i
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his defence on the meri

(b) if the court considers that the accused is likelipe prejudiced thereby in s
defence on the merits, it shall reject such prandl the accused shall
deemed not to have pleaded to the ch

93 Alibi and date of act or offence

If the defence of an accused is an alibi and thetdmefore which the proceedings
pending is of the opinion that the accused mayrbgigiced in making such defence if pr of
is admitted that the act or offence in question e@amitted on a day @t a time other thi 1
the day or time stated in the charge, the coutt sdjact such proof notwithstanding that 1e
day or time in question is within a period of threenths before or after the day or t
stated in the charge, whereupon the same cuences shall follow as are mentione
proviso(b) of section 92 (2

94 Charge may allege commission of offence on diversaasion:

Where it is alleged that an accused on divers ameasluring any period committed n
offence in respect of any particular person, treised may be charged in one charge with the
commission of that offence on divers occasionsngual stated peric

95 Rules applicable to particular charge

(1) A charge relating to a testamentary instrunmex@d not allege that the instrumer is
the property of any persc

(2) A charge relating to anything fixed in a squateeet or open place or in a pl
dedicated to public use or ornament, or relatingrgthing in a public place or office
taken therefrom, need not allege that the thinguiestion is the propel of any persol

(3) A charge relating to a document which is thiglence of title to land or of an inter 2st
in land may describe the document as being theeae® of the title of the person or of onz of
the persons having an interest in the land to wthieldocumentelates, and shall descr
the land or any relevant part thereof in a manaicgent to identify it

(4) A charge relating to the theft of anything leé$o the accused may describe the thing
in question as the property of the person who tkéde the accuse

(5) A charge against a person in the public serfiacan offence committed
connection with anything which came into his posgssby virtue of his employment ir
describe the thing in question as the properthef3tate

(6) A charge relating to anything in the possessioander the control of any puk
officer may describe the thing in question as bamtipe lawful possession or under
lawful control of such officer without referring tom by name

(7) A charge relating to movable or immovable propehereof any body corporate | as
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by law the management, control or custody, mayrdesthe property in question as be
under the lawful management or control or in tiveflé custody of the body cporate it
guestion

(8) If it is uncertain to which of two or more pens property in connection with wh 1
an offence has been committed belonged at thevines the offence was committed,
relevant charge may describe the property as thygepty of one or other of ose person
naming each of them but without specifying whichire#m, and it shall be sufficient at
trial to prove that at the time when the offences wammitted the property belonged to 1e
or other of those persons without proving whiclheim

(9) If property alleged to have been stolen wasmte physical possession of
owner thereof at the time when the theft was coteahibut in the physical possessio
another person who had the custody thereof on behtide owner, it shall beufficient tc
allege in a charge for the theft of that propelnit it was in the lawful custody or under e
lawful control of that other persc

(10) A charge relating to theft from any grave naetallege that anything in the gri e
is the property of any persi

(11) In a charge in which any trade mark or forgade mark is proposed to
mentioned, it shall be sufficient, without furtrdgscription and without any copy
facsimile, to state that such trade mark or fortgade mark is a trade mark or forctrade
mark

(12) A charge relating to housebreaking or theremgeof any house or premises v
intent to commit an offence, whether the chardeasight under the common law or
statute, may state either that the accused intetodeainmit a specified offencor that th
accused intended to commit an offence to the putseanknowr

96 Naming of company, firm or partnership in charge

A reference in a charge to a company, firm or madip shall be sufficient if tl
reference is to the name of the company, firm otngaship

97  Naming of joint owners of property in charge

A reference in a charge to joint owners of propsHsll be sufficient if the reference is to
one specific owner and another owner or, as the weg/ be, other owne

98 Charge of murder or culpable homicide sufficient ifit alleges fact of killing

It shall be sufficient in a charge of murder teeg# that the accused unlawfully .
intentionally killed the deceased, and it shalkb#icient in a charge of culpable homicid:: to
allege that the accused unlawfully killed the deeél

99 Charge relating to document sufficient if it refersto document by nam
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(1) In any charge relating to the forging, utteriagpaling, destroying or concealing ol, or
to some other unlawful dealing with any documerghall be sufficient to describe
document by any name or designation by whichutsisally known or btthe purport therec ',
without setting out any copy or facsimile thereobtherwise describing it or stating
value

(2) Whenever it is necessary in any case not edeo in subsection (1) to make
allegation in any charge in relation to any documehether it consists wholly or in part  f
writing, print or figures, it shall be sufficiend tlescribe the documt by any name «
designation by which it is usually known or by fheport thereof, without setting out ¢
copy or facsimile of the whole or any part theremfless the wording of the document it an
element of the offenc

10C Charge alleging theft may allege general deficien

On a charge alleging the theft of money or propeyta person entrusted with
control thereof, the charge may allege a genefaidecy in a stated amou
notwithstanding that such general deficiency is enagl of specific sums of money or arts:le
or of a sum of money representing the value ofifipexticles, the theft of which extenc 1
over a perioc

101 Charge relating to false evidenc

(1) A charge relating to the administering or makaf an affirmation or the giving
false evidence or the making of a false statemetiteoprocuring of false evidence or a f Ise
statemen

(@) need not set forth the words of the oath or thienafition or the evidence
the statement, if it sets forth so much of the ptrghereof as is materi

(b) need not allege, nor need it be established dtitigethat the false evidence or
statement was material to any issue at the relguaceedings or that it was to
the prejudice of any perst

(2) A charge relating to the giving or the procgror attempted procuring of fa
evidence need not allege the jurisdiction or dtaenature of the authority of the cour
tribunal before which or the officer before whone flalse evidence was €n or wa
intended or proposed to be giv

102 Charge relating to insolvenc

A charge relating to insolvency need not set fartl debt, act of insolvency
adjudication or any other proceeding in any caurany order made or any warran
document issued by or under the authority of amytc

103 Charge alleging intent to defraud need not allegergrove such intent in respect of
particular person or mention owner of property or st forth details of deceli
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Cases

In any charge in which it is necessary to allege the accused performed an act wit 1 an
intent to defraud, it shall be sufficient to alle®d to prove that the accused performe he
act with intent to defraud without alleging andyng that it wasthe intention of the accused
to defraud any particular person, and such a chaggd not mention the owner of .
property involved or set forth the details of amgelt

104 Reference in charge to objectionable matter not nessan

A charge of printing, publishing, manufacturing,kimg or producing blasphemo
seditious, obscene or defamatory matter, or ofidiging, displaying, exhibiting, selling
offering or keeping for sale any obscene book, gdaetpnewspaper or otherinted o
written matter, shall not be open to objection @deemed insufficient on the ground th it
does not set out the words thereof: Provided tietourt may order that particulars sha be
furnished by the prosecution stating what passigeuch book, pamphlet, newspaj
printing or writing are relied upon in support betcharge

CHAPTER 15
THE PLEA (ss 105-109

105 Accused to plead to charg

The charge shall be put to the accused by the quosebefore the trial of the accuse | is
commenced, and the accused shall, subject to twespns of sections 77, 85 and 105A be
required by the court forthwith to plead theret@atordance with stion 106

[S. 105 substituted by s. 1 of Act 62 of 20
105A Plea and sentence agreemel

(1) (a) A prosecutor authorised thereto in writing by Megional Director of Publ
Prosecutions and an accused who is legally repiexs@may, before the accused pleads t ) the
charge brought against him or her, negotiate ater @ro an agreement respect of

(1) a plea of guilty by the accused to the offence gddior to an offence of which
he or she may be convicted on the charge

(i) if the accused is convicted of the offence to wielor she has agree«
plead guilty

(aa) ajust sentence to be imposed by the cou

(bb) the postponement of the passing of sentence irstefreection 297 (.
(a); or

(cc) ajust sentence to be imposed by the court, oftwthie operation of tt e
whole or any part thereof is to be suspended mgef section 297 (
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(b); anc
(dd) if applicable, an award for compensation as contatag in section 300.
(b) The prosecutor may enter into an agreement corétaaoin paragrap(a)-
(1) after consultation with the person charged withitivestigation of the cas
(i) with due regard to, at least, t
(aa) nature of and circumstances relating to the offg
(bb) personal circumstances of the accu
(cc) previous convictions of the accused, if any;
(dd) interests of the community, &

(i) after affording the complainant or his or her repraative, where it
reasonable to do so and taking into account the@atf and circumstanc
relating to the offence and the interests of thm@ainant, the opportunity >
make representions to the prosecutor regardi

(aa) the contents of the agreement;

(bb) the inclusion in the agreement of a condition netato compensation or
the rendering to the complainant of some specdieit or service |
lieu of compensation for damage or pecuniary

(c) The requirements of paragra(b) (i) may be dispensed with if the prosecut:
satisfied that consultation with the person changid the investigation of the case \
delay the proceedings to such an extent that ite

® cause substantial prejudice to the prosecutiorathased, the complainan or
his or her representative; ¢

(i) affect the administration of justice advers
(2) An agreement contemplated in subsection (1) ean writing and shall at lea

(a) state that the accused, before entering into treeagent, has been inforn 1
that he or she has the ric

® to be presumed innocent until proved guilty beymrasonable doul
(i) to remain silent and not to testify during the gedings; ar
(i) not to be compelled to give self-incriminating eande

(b) state fully the terms of the agreement, the subiastdacts of the matter, i
other facts relevant to the sentence agreemeraanddmissions made by he
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accusec

(c) be signed by the prosecutor, the accused and hisrdegal representati
anc

(d) if the accused has negotiated with the prosechtough an interprete
contain a certificate by the interpreter to theeffthat he or she interpre
accurately during the negotiations and in resptttiecontents of tf
agreemen

(3) The court shall not participate in the negatiag contemplated in subsection

(4) (a) The prosecutor shall, before the accused is redquar plead, inform the court that
an agreement contemplated in subsection (1) hasdygered into and the court shall tt -

(1) require the accused to confirm that such an agrneehas been entered ir
anc

(i) satisfy itself that the requirements of subsec{iDr(b) (i) and (iii) have bee
complied with

(b) If the court is not satisfied that the agreemembjglies with the requirements
subsection (1(b) (i) and (iii), the court shal

(1) inform the prosecutor and the accused of the reafewmon-compliance; a d

(i) afford the prosecutor and the accused the opptyttoncomply with th
requirements concernt

(5) If the court is satisfied that the agreememhlies with the requirements
subsection (1(b) (i) and (iii), the court shall require the accuseglead to the charge ¢
order that the contents of the agreement be desglwscourt

(6) (a) After the contents of the agreement have beertodisd, the court shall quest n
the accused to ascertain whet

® he or she confirms the terms of the agreementt@ddmissions made by him
or her in the agreeme

(i) with reference to the alleged facts of the casartshe admits the allegatic 1s
in the charge to which he or she has agreed tal gjedty; anc

(i) the agreement was entered into freely and voluptarhis or her sound al
sober senses and without having been unduly infked

(b) After an inquiry has been conducted in terms oageapl(a), the court shall, i

(1) the court is not satisfied that the accused igygaflthe offence in respect
which the agreement was entered int
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(i) it appears to the court that the accused doesdmait an allegation in tf
charge or that the accused has incorrectly admattgdsuch allegation or tf at
the accused has a valid defence to the char

(i) for any other reason, the court is of the opiniwat the plea of guilty by tl
accused should not star

record a plea of not guilty and inform the prosecaind the accused of the reasons the for.

(c) If the court has recorded a plea of not guiltg ttial shall starde novi before
another presiding officer: Provided that the acdusay waive his or her right to be tr
before another presiding offic

(7) (a) If the court is satisfied that the accused adthisallegations in the charge i |
that he or she is guilty of the offence in respgavhich the agreement was entered into the
court shall proceed to consider the sentence agnet

(b) For purposes of paragra(a), the court
(i)  may

(aa) direct relevant questions, including questions altoel previou
convictions of the accused, to the prosecutor hacgtcused; al

(bb) hear evidence, including evidence or a statemenot oy behalf of tF
accused or the complainant;

(i) must, if the offence concerned is an offe

(aa) referred to in the Schedule to the Criminal Law Awh@ent Act, 199
(Act 105 of 199); or

(bb) for which a minimum penalty is prescribed in the lereating th
offence

have due regard to the provisions of that Act or.

(8) If the court is satisfied that the sentenceagrent is just, the court shall inform e
prosecutor and the accused that the court is sfisdf whereupon the court shall convict the
accused of the offence charged and sentence theeatm accdance with the senter
agreemen

(9) (a) If the court is of the opinion that the sentengeeament is unjust, the court sl all
inform the prosecutor and the accused of the seatehich it considers ju:

(b) Upon being informed of the sentence which the tcoomsiders just, the prosect r
and the accused mi

® abide by the agreement with reference to the chamganform the court thi ;,
subject to the right to lead evidence and to ptesgument relevant
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sentencing, the court may proceed with the impwsitif sentence;
(i) withdraw from the agreeme

(c) If the prosecutor and the accused abide by theeagent as contemplatec
paragrapl(b) (i), the court shall convict the accused of theonfe charged and impose
sentence which it considers jt

\v

(d) If the prosecutor or the accused withdraws froenadgreement as contemplate
paragrapl(b) (ii), the trial shall starde novi before another presiding officer: Provided at
the accused may waive his or her right to be toigfdre another presing officer.

(10) Where a trial starde novi as contemplated in subsection (c) or (9)(d)-

(@) the agreement shall be null and void and no regiaatl be had or referer
made to

(1) any negotiations which preceded the entering imceigreemer
(i) the agreement;
(i) any record of the agreement in any proceedingtingléheretc

unless the accused consents to the recording of aéirtain admissions me le
by him or her in the agreement or during any prdoegs relating thereto a d
any admission so recorded shall stand as proafabf admissiol

(b) the prosecutor and the accused may not enter ipli@esand senten
agreement in respect of a charge arising out ofdinee facts; at

(c) the prosecutor may proceed on any chi

(11) (a) The National Director of Public Prosecutions, amsultation with the Ministe
shall issue directives regarding all matters wladhreasonably necessary or expedient > be
prescribed in order to achieve the objects ofdbidtion and any cective so issued shall
observed in the application of this sect

(b) The directives contemplated in paragri(a)-

® must prescribe the procedures to be followed iragh@ication of this sectic 1
relating to

(aa) any offence referred to in the Schedule to the @at_aw Amendmert
Act, 1997, or any other offence for which a minimpenalty i
prescribed in the law creating the offer

(bb) any offence in respect of which a court has thegyaw is required |
conduct a specific enquiry, whether before or aftervicting o
sentencing the accused;
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(cc) any offence in respect of which a court has thegyaw is required
make a specific order upon conviction of the acdi

(i) may prescribe the procedures to be followed irah@ication of this sectic
relating to any other offence in respect of whicé National Director
Public Prosecutions deems it necessary or expeidigamescribe specit
procedure:

(i) must ensure that adequate disciplinary steps Bbdaliken against a prosecutor
who fails to comply with any directive; a

(iv) must ensure that comprehensive records and statistating to tr
implementation and application of this sectionlapt by the prosecutii
authority

(c) The National Director of Public Prosecutions skalbmit directives issued under " his
subsection to Parliament before those directivies éffect, and the first directives so issI ed,
must be submitted to Parliament within four morghthe commenanent of this sectio

(d) Any directive issued under this subsection magrended or withdrawn in lil
mannel

(12) The National Director of Public Prosecutiohalkat least once every year suk it
the records and statistics referred to in subse¢titd)(b) (iv) to Parliamen

(13) In this sectiorl'sentence agreemen means an agreement contemplate
subsection (1(a) (ii).

[S. 105A inserted by s. 2 of Act 62 of 20(
106 Pleas

Cases

(1) When an accused pleads to a charge he may-

(@) that he is guilty of the offence charged or of affgnce of which he may
convicted on the charge;

(b) that he is not guilty; «
(c) that he has already been convicted of the offenttewhich he is charged; r
(d) that he has already been acquitted of the offenttewhich he is charged; r

(e) that he has received a free pardon under sectidrigdZrom the Sta
President for the offence chargec

() that the court has no jurisdiction to try the offeno

(g) that he has been discharged under the provisiossotibn 204 frot
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prosecution for the offence chargec
(h) that the prosecutor has no title to prose:

(i) that the prosecution may not be resumed or ingtitotving to an order by
court under section 342A ((c).

[Para.(i) added by s. 4 of Act 86 of 199

(2) Two or more pleas may be pleaded together éxbapa plea of guilty may not
pleaded with any other plea to the same ch

(3) An accused shall give reasonable notice tgthsecution of his intention to plea a
plea other than the plea of guilty or not guiltgdashall in such notice state the groun
which he bases his plea: Provided that the req@n¢mof such notic may be waived by tl
attorney-general or the prosecutor, as the caseomagnd the court may, on good c:
shown, dispense with such notice or adjourn tla twi enable such notice to be gi

(4) An accused who pleads to a charge, other th@aathat the court has no jurisdiction
to try the offence, or an accused on behalf of wiagpea of not guilty is entered by
court, shall, save as is otherwise expressly peavlay this Act or ar other law, be entitle
to demand that he be acquitted or be convi

107 Truth and publication for public benefit of defamatory matter to be specially
pleadec

A person charged with the unlawful publication efainatory matter, who setsup: a
defence that the defamatory matter is true andttiaats for the public benefit that the ma iter
should be published, shall plead such defenceape@nd may pleait with any other ple .
except the plea of guili

108 Issues raised by plea to be trie
Cases

If an accused pleads a plea other than a pleailtf,diwe shall, subject to the provisic s
of sections 115, 122 and 141 (3), by such pleageenéd to demand that the issues rais' d by
the plea be trie

109 Accused refusing to plea

Where an accused in criminal proceedings refuspketal to any charge, the court s all
record a plea of not guilty on behalf of the acduged a plea so recorded shall have the same
effect as if it had been actually pleac

CHAPTER 16
JURISDICTION (ss 110-111

110 Accused brought before court which has no jurisdiabn
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Cases
(1) Where an accused does not plead that the basmo jurisdiction and it at any stege-
(@) after the accused has pleaded a plea of guilty motoguilty; ol

(b) where the accused has pleaded any other plea amddint has determin
such plea against the accu:

appears that the court in question does not haisgljation, the court shall for the purpo s
of this Act be deemed to have jurisdiction in respmé the offence in questic

(2) Where an accused pleads that the court in ignesas no jurisdiction and the ple. is
upheld, the court shall adjourn the case to thetdwmying jurisdictior

110A Jurisdiction in respect of offences committed by a&ain persons outside Republi

(1) Notwithstanding any other law, any South Afnaatizen who commits an offer
outside the area of jurisdiction of the courtshef Republic and who cannot be prosecute d by
the courts of the country in which the offence wasimitted, due to the ft that the persc
is immune from prosecution as a result of the dpmraf the provisions o

(@) the Convention on the Privileges and ImmunitiethefUnited Nations, 1945;

(b) the Convention on the Privileges and ImmunitiethefSpecialised Agenci s,
1947,

(c) the Vienna Convention on Diplomatic Relations, 1¢
(d) the Vienna Convention on Consular Relations, 196

(e) any other international convention, treaty or aggeement between t
Republic and any other country or internationalboigation

and that person is found within the area of jud8dn of any court in the Republic wh
would have had jurisdiction to try the offencetihad been committed within its are:
jurisdiction, that court shall, subject to subsaet{2), have jurisdiion to try that offence

(2) No prosecution may be instituted against agretsxder subsection (1), unle
(@) the offence is an offence under the laws of theuRkg and

(b) the National Director of Public Prosecutions instsuthat a prosecution
instituted against the pers

(3) At the conclusion of the trial against a persoder this section, a copy of
proceedings, certified by the clerk of the courtegistrar, together with any remarks as e
prosecutor may wish to append thereto, must be sidahto the Ministeof Foreign Affairs.

[S. 110A inserted by s. 11 of Act 66 of 20l
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111 Minister may remove trial to jurisdiction of another attorney-general

[Sub-s. (1) substituted by s(a) of Act 26 of 1987 and deleted by s. 44 of Act 32@08.

(1) (a) The direction of the National Director of PublicoBecutions contemplatec
section 179 (1(a) of theConstitutior of the Republic of South Africa, 1996, shall stihte
name of the accused, the relevant offence, the @twerhich (if known) nd the Director i
whose area of jurisdiction the relevant investgaénd criminal proceedings shal
conducted and commence

(b) A copy of the direction shall be served on the aedyand the original thereof stk |,
save as is provided in subsection (3) be handatitime court in which the proceedings aie to
commence

[Sub-s. (1), previously sub-s. (2), amended by(b) of Act 26 of 1987 and renumbered ind
substituted by s. 44 of Act 32 of 19¢

(2) The court in which the proceedings commencd Bage jurisdiction to act wit
regard to the offence in question as if the offemag been committed within the are.
jurisdiction of such cour

[Sub-s. (2), previously sub-s. (3), renumbered auustituted by s. 44 of Act 32 of 19¢ ]

(3) Where the National Director issues a directiontemplated in subsection (1) after an
accused has already appeared in a court, the argfisuch direction shall be handed it
the relevant proceedings and attached to the rexfdhe proceedin(, and the court |
guestion shal

(@) cause the accused to be brought before it, and thieeaccused is before
adjourn the proceedings to a time and a date atitktoourt designated by "he
Director in whose area of jurisdiction the saidranial proceedings sh
commence, whereion such time and date and court shall be deemied tiox:
time and date and court appointed for the tridhefaccused or to which 1
proceedings pending against the accused are adj

(b) forward a copy of the record of the proceedingh&ocourt in which tF
accused is to appear, and that court shall reseigle copy and continue w h
the proceedings against the accused as if sucleguiowgs had commenc
before it

[Sub-s. (3), previously sub-s. (4), amended by(c) of Act 26 of 1987 and renumbered ind
substituted by s. 44 of Act 32 of 19¢

[Sub-s. (4) omitted by s. 44 of Act 32 of 19¢
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[Sub-s. (5) deleted by s. 68 of Act 88 of 19

CHAPTER 17
PLEA OF GUILTY AT SUMMARY TRIAL (ss 112-114)

112 Plea of guilty

Cases

(1) Where an accused at a summary trial in anytgeads guilty to the offen
charged, or to an offence of which he may be cdeglion the charge and the prosec
accepts that ple

(@) the presiding judge, regional magistrate or magfistmay, if he or she is
the opinion that the offence does not n punishment of imprisonment or any
other form of detention without the option of adfiar of a fine exceedingt e
amoun*(13) detemined by the Minister from time to time by noticethe
Gazett, convict the accused in respect of the offencetizh he or she h
pleaded guilty on his or her plea of guilty onlyde

® impose any competent sentence, other than imprisohar any othe
form of detention without the option of a fine ofirze exceeding tf
amount determined by the Minister from time to tibyenotice in th
Gazett; or

(i) deal with the accused otherwise in accordance laatt

[Para.(a) substituted by s. (a) of Act 109 of 1984, by s. (a) of Act 5 of 1991 and by s. 2 of
Act 33 of 1997.

(b) the presiding judge, regional magistrate or magfistshall, if he or she is
the opinion that the offence merits pthment of imprisonment or any otl r
form of detention without the option of a fine draofine exceeding tt
amoun*(14) determinecby the Minister from time to time by notice in
Gazett, or if requested thereto by the prosecutor, qaestie accused wi
reference to the alleged facts of the case in dodascertain whether he or she
admits the allegations in the charge to \h he or she has pleaded guilty, ind
may, if satisfied that the accused is guilty of tfience to which he or she has
pleaded guilty, convict the accused on his or e pf guilty of that offenc
and impose any competent sente

[Para.(b) amended by s. (b) of Act 109 of 1984 and substituted by ¢(b) of Act 5 of 199:.
and by s. 2 of Act 33 of 199

(2) If an accused or his legal adviser hands aewistatement by the accused into ¢ urt,
in which the accused sets out the facts which hatacand on which he has pleaded gt v,
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the court may, in lieu of questioning the accusedeun subsection (!(b), convict the accusi2d
on the strength of such statement and sentencaspnovided in the said subsection if e
court is satisfied that the accused is guilty ef tffence to which he has pleaded gL
Provided that the court may in its discre put any question to the accused in order to g arif
any matter raised in the statem

(3) Nothing in this section shall prevent the poeger from presenting evidence on ny
aspect of the charge, or the court from hearingenade, including evidence or a statemeint by
or on behalf of the accused, with regard to semtemicfrom questioing the accused on ¢ vy
aspect of the case for the purposes of determamngppropriate senten

113 Correction of plea of guilty

Cases

(1) If the court at any stage of the proceedingteusection 112 (1(a) or (b) or 112 (2
and before sentence is passed is in doubt whétbexcdcused is in law guilty of the offence to
which he or she has pleaded guilty or if it is gdlé or appea to the court that the accu: |
does not admit an allegation in the charge ortti@accused has incorrectly admitted 7
such allegation or that the accused has a valehdefto the charge or if the courtis of 2
opinion for any other reason that accused's plea of guilty should not stand, thetchal
record a plea of not guilty and require the prosacio proceed with the prosecuti
Provided that any allegation, other than an allegaeferred to above, admitted by
accused up to trstage at which the court records a plea of notygwhall stand as proof 1
any court of such allegatic

[Sub-s. (1) amended by s. 5 of Act 86 of 19

(2) If the court records a plea of not guilty undabsection (1) before any evidence ias
been led, the prosecution shall proceed on thénatigharge laid against the accused, ui less
the prosecutor explicitly indicates otherw

[Sub-s. (2) added by s. 8 of Act 5 of 19!

114 Committal by magistrate's court of accused for ser@nce by regional court afte
plea of guilty

Cases

(1) If a magistrate's court, after conviction feliog on a plea of guilty but befc
sentence, is of the opinic

(@) that the offence in respect of which the accusaddean convicted is of such a
nature or magnitude that it merits punishment icess of the jurisdiction of a
magistrate's cou

(b) that the previous convictions of the accused ach shat the offence in respect
of which the accused has been convicted meritsspurent in excess of t
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jurisdiction of a magistrate's court;
(c) thatthe accused is a person referred to in se286@ (1)
[Para.(c) added by s. 1(b) of Act 116 of 1993

the court shall stop the proceedings and commiaticeised for sentence by a regional ¢ urt
having jurisdictior

(2) Where an accused is committed under subse(ij)dior sentence by a regional co urt,
the record of the proceedings in the magistratistshall upon proof thereof in the regic nal
court be received by the regional court and form pithe record f that court, and the pl 1
of guilty and any admission by the accused shaligunless the accused satisfies the  urt
that such plea or such admission was incorrectigroked

(3) (a) Unless the regional court concerr

(1) is satisfied that a plea of guilty or an admisdigrthe accused which
material to his guilt was incorrectly recordec

(i) is not satisfied that the accused is guilty ofaffence of which he has be
convicted and in respect of which he has been ctiednior sentenc

the court shall make a formal finding of guilty asehtence the accus

(b) If the court is satisfied that a plea of guiltyasry admission by the accused whic is
material to his guilt was incorrectly recordedjfdhe court is not satisfied that the accused is
guilty of the offence of which he has been condaead in espect of which he has b
committed for sentence or that he has no validrabeféo the charge, the court shallen a
plea of not guilty and proceed with the trial asuanmary trial in that court: Provided that any
admission by the accused the recng of which is not disputed by the accused, shatidas
proof of the fact thus admitte

(4) The provisions of section 112 (3) shall applthweference to the proceedings ur der
this sectior

CHAPTER 18
PLEA OF NOT GUILTY AT SUMMARY TRIAL (ss 115-118)

115 Plea of not guilty and procedure with regard to isges

Cases

(1) Where an accused at a summary trial pleadguitty to the offence charged, !
presiding judge, regional magistrate or magisti@ehe case may be, may ask him wh: her
he wishes to make a statement indicating the lod$is defence

(2) (a) Where the accused does not make a statement suosgction (1) or does so iind
it is not clear from the statement to what extentlnies or admits the issues raised b 1e
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plea, the court may question the accused in oadestiablish which ¢egations in the char e
are in disputt

(b) The court may in its discretion put any questmthie accused in order to clarify i 1y
matter raised under subsection (1) or this sulm®ctind shall enquire from the acct
whether an allegation which is not placed in idsyéhe plea of not glty, may be recorde
as an admission by the accused of that allegadiwshjf the accused so consents, :
admission shall be recorded and shall be deemled &m admission under section :

(3) Where the legal adviser of an accused on befi#itfe accused replies, whethe
writing or orally, to any question by the court endhis section, the accused shall be req Jired
by the court to declare whether he confirms suplyrer not

115A Committal of accused for trial by regional cour

(1) Where an accused pleads not guilty in a magess court, the court shall, subjec to
the provisions of section 115, at the request eftosecutor made before any eviden s
tendered, refer the accused for trial to a regiocnalt having jurisiction.

(2) The record of the proceedings in the magistaurt shall upon proof thereof in he
regional court be received by the regional coud famm part of the record of that co

[S. 115A inserted by s. 4 of Act 56 of 19’

116 Committal of accused for sentence by regional coudfter trial in magistrate's
court

Cases

(1) If a magistrate's court, after conviction feliag on a plea of not guilty but beft
sentence, is of the opinic

(@) that the offence in respect of which the accusaddean convicted is of such a
nature or magnitude that it merits punishment icess of the jurisdiction of a
magistrate's cou

(b) that the previous convictions of the accused ach shat the offence in respect
of which the accused has been convicted meritsshoment in excess of t
jurisdiction of a magistrate's court;

(c) thatthe accused is a person referred to in se286A (1)
[Para.(c) added by s. 1(b) of Act 116 of 1993

the court shall stop the proceedings and commiaticeised for sentence by a regional ¢ urt
having jurisdictior

(2) The record of the proceedings in the magistaurt shall upon proof thereof in he
regional court be received by the regional coud famm part of the record of that co
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(3) (a) The regional court shall, after considering theord of the proceedings in

magistrate's court, sentence the accused, anddgmgnt of the magistrate's court shall stand

for this purpose and be sufficient for the regiocz@irt to pass al competent senten:
Provided that if the regional magistrate is of dipenion that the proceedings are nc
accordance with justice or that doubt exists whretthe proceedings are in accordance
justice he or she may request the presiding ofin the magistrate's court to provide hin
her with the reasons for the conviction and ifeattonsidering such reasons, the regi
magistrate is satisfied that the proceedings ase@ordance with justice he or she |
sentence the accused, biLhe or she remains of the opinion that the procegsdane not i
accordance with justice or that doubt exists whretthe proceedings are in accordance
justice he or she shall, without sentencing theised, record the reasons for his ol
opinionand transmit such reasons and the reasons ofek&ling officer of the magistrat
court, together with the record of the proceedingbe magistrate's court, to the registr:
the provincial division having jurisdiction, andcsuregistrar shalas soon as possible,
the same in chambers before a judge who shall theveame powers in respect of ¢
proceedings as if the record thereof had beerblgiidre him or her under section &

[Para.(a) amended by s. 6 of Act 86 of 19¢

(b) If a regional magistrate acts under the provispaxagrapl(a), he shall inform tk
accused accordingly and postpone the case to sdnre flate pending the outcome ol
review proceedings, and, if the accused is in dystihe regional magistte may make suu
order with regard to the detention or release efatcused as he may deen

117 Committal to superior court in special cas

Where an accused in a lower court pleads not gualtiie offence charged against
and a ground of his defence is the alleged inuglmfi a provincial ordinance o

proclamation of the State President on which treggdnagainst him is founded aupon th

th
or
|

th

of

-

n

validity of which a magistrate's court is in terofssection 11 of the Magistrates' Courts Act,

1944 Act 32 of 194.), not competent to pronounce, the accused shalbimnitted for
summary trial before a superior court having judgsdn.

[S. 117 amended by s. 1 of Act 49 of 19

118 Non-availability of judicial officer after plea of not guilty

Cases

If the judge, regional magistrate or magistratehefvhom an accused at a sumr
trial has pleaded not guilty is for any reasonanatilable to continue with the trial and
evidence has been adduced yet, the trial may beoced before any otheudge, region:
magistrate or magistrate of the same ¢

CHAPTER 19
PLEA IN MAGISTRATE'S COURT ON CHARGE JUSTICIABLE IN  SUPERIOR
COURT (ss 119-127
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119 Accused to plead in magistrate's court on instructins of attorney-genere

Cases

When an accused appears in a magistrate's coutharmdleged offence may be triec oy
a superior court only or is of such a nature ormitage that it merits punishment in exc ;s
of the jurisdiction of a magistrate's court, thegacutor may, notwittanding the provisior s
of section 75, on the instructions of the attorgeweral, whether in general or in
particular case, put the charge, as well as argr atarge which shall, in terms of section 82,
be disposed of in a superior court, to theused in the magistrate's court, and the acc  2d
shall, subject to the provisions of sections 77 &hdoe required by the magistrate top 1d
thereto forthwitr

[S. 119 substituted by s. 5 of Act 56 of 1979, b$ sf Act 64 of 1982 and by s. 16 of Act 59
of 1983.

120 Charge-sheet and proof of recor

Cases

The proceedings shall be commenced by the loddiagcbarge-sheet with the clerk f
the court in question and the provisions of subgest(2) and (3) of section 76 shmutatis
mutandi: apply with reference to the charge-sheet andeberd of the roceeding:

121 Plea of guilty

Cases

(1) Where an accused under section 119 pleady ¢miithe offence charged,
presiding magistrate shall question him in termthefprovisions of paragraj(b) of sectioi
112 (1)

(2) (a) If the magistrate is satisfied that the accusedicthe allegations stated in
charge, he shall stop the proceedi

(b) If the magistrate is not satisfied as provide@anagrapl(a), he shall record in wh t
respect he is not so satisfied and enter a pleatajuilty and deal with the matter in term: of
section 122 (1): Provided that an allegation wéference twhich the magistrate is
satisfied and which has been recorded as an admjshall stand at the trial of the acct ed
as proof of such allegatic

(3) If the magistrate is satisfied as provideduhsection (2(a), he shall adjourn tl
proceedings pending the decision of the attornexeige, who may

(@) arraign the accused for sentence before a supenot or any other cot
having jurisdiction, including the magistrate's koo which the proceedin ;
were stopped under subsection(a);

(b) decline to arraign the accused for sentence befoyeourt but arraign him for
trial on any charge at a summary trial before a@sop court or any other court
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having jurisdiction, including the magistrate's tan which the proceedin ;
were stpped under subsection ((a);

(c) institute a preparatory examination against theised
[Sub-s. (3) substituted by s. 6 of Act 56 of 19

(4) The magistrate or any other magistrate of thgistrate's court concerned s
advise the accused of the decision of the attogeeyeral and, if the decision is that
accused be arraigned for sente

(@) inthe magistrate's court concerned, dispose ofdlse on the charge on wrich
the accused is arraigned

(b) in aregional court or superior court, adjourndhse for sentence by-
regional court or superior court conceri

(5) (a) The record of the proceedings in the magistrataist shall, upon proof thereof in
the court in which the accused is arraigned fotesere, be received as part of the reco  of
that court against the accused or, if the accusadaigned inhe magistrate's court in whi :h
the proceedings were stopped under subsectic(a), the record of such proceedings <
stand as the record of that court, and the pleaittly and any admission by the accused :shall
stand and form part of the recorc that court unless the accused satisfies the toatrsuc
plea or such admission was incorrectly recoi

(aA) The record of the proceedings in the magistrataist shall, upon proof thereot 1
the court in which the accused is arraigned farraraary trial, be received as part of
record of that court against the accused, and amyszion by the accud shall stand ar
form part of the record of that court against tbeused, and any admission by the acc  d
shall stand and form part of the record of thatrtonless the accused satisfies the cour that
such admission was incorrectly recort

[Para.(ah) inserted by s. 17 of Act 59 of 198

(b) Unless the accused satisfies the court that agblgailty or an admission w
incorrectly recorded or unless the court is nasBat that the accused is guilty of the offence
to which he has pleaded guilty or that the accirsesdno valid defete to the charge, t
court may convict the accused on his plea of gailtthe offence to which he has plea
guilty and impose any competent sente

[Para.(b) amended by s. 29 of Act 105 of 19¢

(6) If the accused satisfies the court that tha pleguilty or an admission which
material to his guilt was incorrectly recordedjfdhe court is not satisfied that the accused is
guilty of the offence to which he has pleaded guolt that the ccused has no valid defer e
to the charge, the court shall record a plea ofyjndty and proceed with the trial a
summary trial in that court: Provided that an admois by the accused the recording of wich
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is not disputed by the accused, shall s as proof of the fact thus admitt

(7) Nothing in this section shall prevent the poeger from presenting evidence on ny
aspect of the charge, or the court from hearingenade, including evidence or a statemeint by
or on behalf of the accused, with regard to semtemicfrom questioing the accused on ¢ vy
aspect of the case for the purposes of determamngppropriate senten

122 Plea of not guilty

Cases

(1) Where an accused under section 119 pleadsuiitt p the offence charged,
court shall act in terms of section 115 and whe $ection has been complied with,
magistrate shall stop the proceedings and adjdwricdase pending the decisof the
attorney-genere

(2) Where the proceedings have been adjourned suddsection (1), tl
attorney-general ma

® arraign the accused on any charge at a summarbéfiare a superior court or
any other court having jurisdiction, including tmagistrate's court in whi
the proceedings were adjourned under subsectiopor

(i) institute a preparatory examination against theised
and the attorney-general shall advise the magestraburt concerned of his decis

(3) The magistrate, who need not be the magidghefiee whom the proceedings ur 2r
section 119 or 122 (1) were conducted, shall adhiseaccused of the decision of
attorney-general, and if the decision is that teuaed be arraigne

(@) inthe magistrate's court concerned, require tbased to plead to that chaige,
and, if the plea to that charge is one of guiltyha plea in respect of
offence of which the accused may on such chargmbected is one of guil y
and the prcecutor accepts such plea, deal with the mattecgordance wit
the provisions of section 112, in which event thevgsions of section 114 ( .)
shall not apply, or, if the plea is one of not gyitleal with the matter
accordance with the provisioof section 115 and proceed with the t

[Para.(a) substituted by s. 16 of Act 139 of 19¢

(b) in aregional court or a superior court, commitdlceused for a summary ti al
before the court concern:

(4) The record of the proceedings in the magissataurt shall, upon proof thereof in the
court in which the accused is arraigned for a sumrmil, be received as part of the rec rd
of that court against the accused, and any admissidhe accus¢ shall stand at the trial
the accused as proof of such an admis
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CHAPTER 19A
PLEA IN MAGISTRATE'S COURT ON CHARGE TO BE ADJUDICA TED IN
REGIONAL COURT (ss 122A-122D

[Chapter 19A and heading inserted by s. 7 of Acob8979.

122A Accused to plead in magistrate's court on charge tbe tried in regional court

Cases

When an accused appears in a magistrate's coutharmdleged offence may be triec oy
a regional court but not by a magistrate's couthemprosecutor informs the court that he is of
the opinion that the alleged offence is of suclatre or magnitLe that it merits punishme nt
in excess of the jurisdiction of a magistrate'srtbut not of the jurisdiction of a regiol
court, the prosecutor may, notwithstanding the igious of section 75, put the relev
charge, as well as any other charge wishall, in terms of section 82, be disposed of a
regional court, to the accused, who shall, sultgethie provisions of sections 77 and 8% e
required by the magistrate to plead thereto fort

[S. 122A inserted by s. 7 of Act 56 of 1979 andssiinted by s. 18 of Act 59 of 198

122B Charge-sheet and proof of recor

Cases

The provisions of section 120 shmutatis mutand apply with reference to t
proceedings under section 122A and the recordeoptbceeding

[S. 122B inserted by s. 7 of Act 56 of 19°
122CPlea of guilty

Cases

(1) Where an accused under section 122A pleadty goithe offence charged,
presiding magistrate shall question him in termthefprovisions of paragraj(b) of sectioi
112 (1)

(2) (a) If the magistrate is satisfied that the accusedisdthe allegations stated in
charge, he shall adjourn the case for sentendegogegional court concern

(b) If the magistrate is not satisfied as provide@anagrapl(a), he shall record in wh t
respect he is not so satisfied and enter a pleatajuilty and deal with the matter in term: of
section 122D (1): Provided that an allegation wéference t which the magistrate is
satisfied and which has been recorded as an admjshall stand at the trial of the acct ed
as proof of such allegatic

(3) (a) The record of the proceedings in the magistrataist shall, upon proof thereof in
the regional court in which the accused is arraigioe sentence, be received as partc e
record of that court against the accused, andld@eqgd guilty an any admission by tl
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accused shall stand and form part of the recottaifcourt unless the accused satisfie e
court that such plea or such admission was inctbyrescordec

(b) Unless the accused satisfies the court that & qfi guilty or an admission w
incorrectly recorded or unless the court is nasBat that the accused is guilty of the offence
to which he has pleaded guilty or that the accirsedno valid dence to the charge, t
court may convict the accused on his plea of gailtthe offence to which he has plea
guilty, and impose any competent sente

(4) If the accused satisfies the court that tha pleguilty or an admission which
material to his guilt was incorrectly recordedjfdhe court is not satisfied that the accused is
guilty of the offence to which he has pleaded guolt that the ccused has no valid defel e
to the charge, the court shall record a plea ofyjndty and proceed with the trial a
summary trial in that court: Provided that an admois by the accused the recording of wiich
is not disputed by the accused, shall s as proof of the fact thus admitt

(5) Nothing in this section shall prevent the poeger from presenting evidence on ny
aspect of the charge, or the court from hearingende, including evidence or a statemeint by
or on behalf of the accused, with regard to semtemicfrom questioing the accused on ¢ vy
aspect of the case for the purpose of determimrgppropriate senten

[S. 122C inserted by s. 7 of Act 56 of 19°
122D Plea of not guilty

Cases

(1) Where an accused under section 122A pleadguilty to the offence charged, |
court shall act in terms of section 115 and whe $ection has been complied with,
magistrate shall commit the accused for a sumnnelyin the regional courtoncerned o
the charge to which he has pleaded not guilty ahercharge in respect of which a ple f
not guilty has been entered under section 122(b).

(2) The regional court may try the accused on tfeege in respect of which he has k :en
committed for a summary trial under subsectioroflgn any other or further charge wr 1
the prosecutor may prefer against the accused armahhe court is compent to try

(3) The record of proceedings in the magistra@stcshall, upon proof thereof in
regional court in which the accused is arraignedfsummary trial, be received as part of the
record of that court against the accused, and @amyssion by the «cused shall stand at' 2
trial of the accused as proof of such an admis

[S. 122D inserted by s. 7 of Act 56 of 19°

CHAPTER 20
PREPARATORY EXAMINATION (ss 123-143)

123 Attorney-general may instruct that preparatory examnation be helc
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Cases

If an attorney-general is of the opinion that ihexessary for the more effeci
administration of justict

(@) that a trial in a superior court be preceded byeparatory examination ir
magistrate's court into the allegations againsatteeised, he may, where 2
does not follow the procedure under section 119vbere he does follow
and the proceengs are adjourned under section 121 (3) or 12p€myling
the decision of the attorney-general, instruct ghpteparatory examination be
instituted against the accus

[Para.(a) amended by s. 8 of Act 56 of 197

(b) that a trial in a magistrate's court or a regiauairt be converted intc
preparatory examination, he may at any stage gbtbeeedings, but befc
sentence is passed, instruct that the trial beerded into a preparatc
examinatior

124 Proceedings preceding holding of preparatory examition to form part of
preparatory examination record

Cases
Where an attorney-general acts under parag(a) or (b) of section 12:

(@) the record of any proceedings under section 12br(122 (1) or of ar
proceedings in the magistrate's court or regiooattdefore the trial wi
converted into a preparatory examination, shathfpart of the preparatc
examination recor:

[Para.(a) amended by s. 9 of Act 56 of 197

(b) and the accused has pleaded to a charge, the at@yagxamination shi
continue on the charge to which the accused hasi@te Provided that whe re
evidence is led at such preparatory examinatiorchvielates to an offenc
other than the offere contained in the charge to which the accuse
pleaded, allegedly committed by the accused, suiclerece shall not t
excluded on the ground only that the evidence doéselate to the offence to
which the accused has pleac

125 Attorney-general may direct that preparatory examimation be conducted at
specified plact

Cases

(1) Where an attorney-general instructs that agregpry examination be institutec
that a trial be converted into a preparatory exation, he may, if it appears to him expedient
on account of the number of accused involved @xokssive inconveence or of possib
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disturbance of the public order, that the prepayaggamination be held within his are
jurisdiction in a court other than the court in alhthe relevant proceedings w
commenced, direct that the preparatory examinda@msttuted in such other court

where a trial has been converted into a preparataaynination, be continued in such o r
court

(2) The magistrate or regional magistrate shatirafdvice of the decision of
attorney-general, advise the accused of the dectdithe attorney-general and adjourn e
proceedings to such other court, and thereafteraia a copy of the recoiof the
proceedings, certified as correct by the clerkhefdourt, to the court to which 1
proceedings have been adjour!

(3) The court to which the proceedings are adjadinmeder subsection (2), shall rece ve
the copy of the record referred to in that subsectivhich shall then form part of 1
proceedings of that court, and shall proceed tagorthe preparatory exanation as if |
were a preparatory examination instituted in tloatrt

126 Procedure to be followed by magistrate at preparaty examination

Cases

Where an attorney-general instructs that a prepgrakamination be held against
accused, the magistrate or regional magistraté, siftdr advice of the decision of
attorney-general, advise the accused of the dectdithe attorney-generald proceed in the
manner hereinafter described to enquire into tlaegehagainst the accus

127 Recalling of witnesses after conversion of trial to preparatory examination

Cases

Where an attorney-general instructs that a triaddyeserted into a preparat:
examination, it shall not be necessary for the steage or regional magistrate to recall vy
witness who has already given evidence at the budlthe record of the evence thus give,
certified as correct by the magistrate or regionagistrate, as the case may be, or, if h
evidence was recorded in shorthand or by mechameahs, any document purporting t¢ be
a transcription of the original record of such evide and purporting to be certified as cor ‘ect
under the hand of the person who transcribed &) slave the same legal force and effect and
shall be admissible in evidence in the same cirtamegs as the evidence given in the ccurse
of a preparatory exarmration: Provided that if it appears to the magist@tregions
magistrate concerned that it may be in the interesjustice to have a witness alre
examined recalled for further examination, therhswitness shall be recalled and fur
examined nd the evidence given by him shall be recordetiénsame manner as ot
evidence given at a preparatory examina

128 Examination of prosecution witnesses at preparatorgxamination
Cases

The prosecutor may, at a preparatory examinatahaay witness in support of t
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charge to which the accused has pleaded or tdytestielation to any other offence allegedly
committed by the accust

129 Recording of evidence at preparatory examination ath proof of record

Cases

(1) The evidence given at a preparatory examinatiail be recorded, and if st
evidence is recorded in shorthand or by mechameans, a document purporting to |
transcription of the original record of such evidemnd purporting to be certifi as correc
under the hand of the person who transcribed sudermce, shall have the same legal f ce
and effect as such original recc

(2) The record of a preparatory examination mapgroged in a court by the me
production thereof or of a copy thereof in termsegtion 23¢

130 Charge to be put at conclusion of evidence for presution

Cases

The prosecutor shall, at the conclusion of the@&we in support of the charge, put to the
accused such charge or charges as may arise feoavitence and which the prosecutor nay
prefer against the accus

131 Accused to plead to charg

Cases

The magistrate or regional magistrate, as the wagebe, shall, subject to the provisins
of sections 77 and 85, require an accused to whonai@e is put under section 130 forthwith
to plead to the char

132 Procedure after plec

Cases

(1) (a) Where an accused who has been required undeorsd&i to plead to a charge to
which he has not pleaded before, pleads guilth¢coffence charged, the presiding judi 2l
officer shall question him in accordance with tmevssions of paragréh (b) of section 11

(1)

(b) If the presiding judicial officer is not satisfi¢idat the accused admits all
allegations in the charge, he shall record in wéspect he is not so satisfied and enter ¢ plea
of not guilty: Provided that an allegation witheegnce to which e said judicial officer is <0
satisfied and which has been recorded as an admjshall stand at the trial of the acct ed
as proof of such allegatic

(2) Where an accused who has been required unckesrs&31 to plead to a charge
which he has not pleaded before, pleads not guiltiie offence charged, the presic
judicial officer shall act in accordance with th@yisions of section 11
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133 Accused may testify at preparatory examinatio

Cases

An accused may, after the provisions of sectionla8& been complied with but sub ect
to the provisions of section 151 ((b) which shallmutatis mutand apply, give evidence r
make an unsworn statement in relation to a changéophim under sectn 130, and tr
record of such evidence or statement shall beveden evidence before any cour
criminal proceedings against the accused uponet® production without further pro

134 Accused may call witnesses at preparatory examinatn

Cases

An accused may call any competent witness on behétie defenc

135 Discharge of accused at conclusion of preparatoryxamination

Cases

As soon as a preparatory examination is concludddlee magistrate or regiol
magistrate, as the case may be, is upon the whdhe @vidence of the opinion that
sufficient case has been made out to put the ada@rsé&ial upon any charge putthe
accused under section 130 or upon any charge pecesf an offence of which the accu :d
may on such charge be convicted, he may dischaegadcused in respect of such che .

136 Procedure with regard to exhibits at preparatory examination

Cases

The magistrate or regional magistrate, as the wagebe, shall cause every docun t
and every article produced or identified as anlgxby any witness at a preparat
examination to be inventoried and labelled or otligg marked, and shall causech
documents and articles to be kept in safe custeddipg any trial following upon su
preparatory examinatic

137 Magistrate to transmit record of preparatory examination to attorney-genera

Cases

The magistrate or regional magistrate, as the wagebe, shall, at the conclusion«
preparatory examination and whether or not thesemtis under section 135 discharge n
respect of any charge, send a copy of the recotltegbreparatory examirion to the
attorney-general and, where the accused is ndbaliged in respect of all the chargesp to
him under section 130, adjourn the proceedingsipgritie decision of the attorney-gene al.

138 Preparatory examination may be continued before dierent judicial officer
Cases

A preparatory examination may at any stage be oet by a judicial officer other th in
the judicial officer before whom the proceedingseveommenced, and, if necessary, & n
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be continued by the judicial officer before whore ffroceedings were comnced

139 Attorney-general may arraign accused for sentencer drial

Cases

After considering the record of a preparatory exation transmitted to him unc
section 137, the attorney-general n

(@) in respect of any charge to which the accused hdsrisection 131 pleac
guilty, arraign the accused for sentence beforecanyt having jurisdictiol

(b) arraign the accused for trial before any court igyurisdiction, whether tt
accused has under section 131 pleaded guilty oguilhy to any charge al
whether or not he has been discharged under sei3®

(c) decline to prosecute the accu:
and the attorney-general shall advise the lowert@mncerned of his decisic

140 Procedure where accused arraigned for senten

Cases

(1) Where an accused is under section(a) arraigned for sentence, any magistra or
regional magistrate of the court in which the prafay examination was held shall ad> e
the accused of the decision of the attorney-gea@| if the decision that the accused @
arraigned

(@) inthe court concerned, dispose of the case onhltame on which the accused
is arraigned; ¢

(b) in a court other than the court concerned, adjthercase for sentence by such
other court

(2) (a) The record of the preparatory examination shalhruproof thereof in the court in
which the accused is arraigned for sentence, leavest as part of the record of that ¢
against the accused or, if the accused is arraignée court in wich the preparato
examination was held, the record of the preparagamination shall stand as the recor of
that court, and the plea of guilty and any admis&ip the accused shall stand and form art
of the record of that court unless the accustisfies the court that such plea or s
admission was incorrectly record

(b) Unless the accused satisfies the court that & qfi guilty or an admission w
incorrectly recorded or unless the court is nasBat that the accused is guilty of the offence
to which he has pleaded guilty or that the accirsedno valid dence to the charge, t
court may convict the accused on his plea of gailtthe offence to which he has plea
guilty and impose any competent sente
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[Para.(b) amended by s. 30 of Act 105 of 19¢

(3) If the accused satisfies the court that tha pleguilty or an admission which
material to his guilt was incorrectly recordedjfdhe court is not satisfied that the accused is
guilty of the offence to which he has pleaded guolt that the ccused has no valid defer e
to the charge, the court shall record a plea ofjndty and proceed with the trial a
summary trial in that court: Provided that an admois by the accused the recording of wiich
is not disputed by the accused, shall s as proof of the fact thus admitt

(4) Nothing in this section shall prevent the poeger from presenting evidence on ny
aspect of the charge, or the court from hearindege, including evidence or a statement by
or on behalf of the accused, with regard to semtemicfrom questioing the accused on ¢ vy
aspect of the case for the purposes of determamngppropriate senten

141 Procedure where accused arraigned for trie

Cases

(1) Where an accused is under section(b) arraigned for trial, a magistrate or regic nal
magistrate of the court in which the preparatogmeixation was held shall advise
accused of the decision of the attorney-generaliétite accused is to arraigned in a court
other than the court concerned, commit the accimddal by such other cou

(2) Where an accused is arraigned for trial afteregparatory examination, the case ¢ hall
be dealt with in all respects as with a summas}.

(3) The record of the preparatory examination shiglbn proof thereof in the court
which the accused is arraigned for trial, be remgtias part of the record of that court agi nst
the accused, and any admission by the accusedssiadl at the trl of the accused as prc¢ f
of such admission: Provided that the evidence asltiat such preparatory examination < 1all
not form part of the record of the trial of the ased unles:

(@) the accused pleads guilty at his trial to the aféecharged, or to an offence of
which he may be convicted on the charge and theeprdor accepts that pl :a;
or

(b) the parties to the proceedings agree that anyopatrich evidence be admit =d
at the proceeding

(4) (a) Where an accused who has been discharged undienskg5 is arraigned f
trial under section 13(b), the clerk of the court where the preparatory eration was hel |
shall issue to him a written notice to that effaetl stating the place, te and time for tr
appearance of the accused in that court for corahfdt trial, or, if he is to be arraignec
that court, to plead to the charge on which he iset arraigne

(b) The notice referred to in paragre(a) shall be served on the accused in the mi ner
provided for in sections 54 (2) and (3) for thevéss of a summons in a lower court and 1e
provisions of sections 55 (1) and (2) stmutatis mutand apply withreference to sucl

Copyright Juta & Company Limited




notice

(c) If the accused is committed for trial by anotheurt, the court committing tl
accused may direct that he be detained in custadgteupon the provisions of Chapt
shall apply with reference to the release of tleised on ba

142 Procedure where attorney-general declines to prosete

Cases

Where an attorney-general under section(c) declines to prosecute an accusel 3
shall advise the magistrate of the district in vahtice preparatory examination was hel f
his decision, and such magistrate shall forthwétehthe accused releasrom custody or, if
the accused is not in custody, advise the accusedting of the decision of tt
attorney-general, whereupon no criminal proceedsaigdl again be instituted against
accused in respect of the charge in ques

143 Accused may inspect preparatory examination recorénd is entitled to cop
thereof

Cases

(1) An accused who is arraigned for sentence oftrii@runder section 139 may, withe ut
payment, inspect the record of the preparatory @xation at the time of his arraignm
before the coul

(2) (a) An accused who is arraigned for sentence or f@runder section 139 shall
entitled to a copy of the record of the preparaggmination upon payment, except whe re a
legal practitioner under the Legal Aid Act, 19tAct 22 of 196'), or pro Dec counsel i
appointed to defend the accused or where the atsiset legally represented, ¢
reasonable amount not exceeding twenty-five camtsdch folio of seventy-two words
part thereo

(b) The clerk of the court shall as soon as possitdeige the accused or his le
adviser with a copy of the preparatory examinateword in accordance with the provisi 1s
of paragrapt(a).

CHAPTER 21
TRIAL BEFORE SUPERIOR COURT (ss 144-149

144 Charge in superior court to be laid in an indictmert
Cases

(1) Where an attorney-general arraigns an accusesehtence or trial by a supe
court, the charge shall be contained in a docuredted an indictment, which shall
framed in the name of the attorney-gen

[Sub-s. (1) substituted by s. (a) of Act 56 of 1979
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(2) The indictment shall, in addition to the chaagminst the accused, include the n me
and, where known and where applicable, the addmes$s description of the accused |
regard to sex, nationality and &

[Sub-s. (2) substituted by s. 17 of Act 139 of 1§

(3) (&) Where an attorney-general under section 75, 1P(b) or 122 (2) (i) arraigns i 1
accused for a summary trial in a superior coud,itidictment shall be accompanied |
summary of the substantial facts of the case ihale opinion of thettorney-general, a
necessary to inform the accused of the allegaagamst him and that will not be prejudi ial
to the administration of justice or the securitytlod State, as well as a list of the names: nd
addresses of the witnesses the attorreneral intends calling at the summary trial on b 1a
of the State: Provided th

(1) this provision shall not be so construed that tta¢eSshall be bound by 1
contents of the summa

(i) the attorney-general may withhold the name andessdof a witness if he
of the opinion that such withess may be tampereh ari be intimidated «
that it would be in the interest of the securitytiod State that the name
address of such tness be withhel

(i) the omission of the name or address of a witness fuch list shall in no way
affect the validity of the trie

[Para.(a) amended by s. 1(b) of Act 56 of 1979

(b) Where the evidence for the State at the triahefaccused differs in a mate
respect from the summary referred to in parag(a), the trial court may, at the reques f
the accused and if it appears to the court thaatlsased might be prediced in his defenc
by reason of such difference, adjourn the trialsiach period as to the court may s
adequatt

(4) (a) An indictment, together with a notice of trialeafed to in the rules of court, shall,
unless an accused agrees to a shorter periodnaeisE an accused at least ten
(Sundays and public holidays excluded) before #te dppointed fohe trial-

(1) in accordance with the procedure and manner lanhday the rules of cou
by handing it to him personally, or, if he cannetfbund, by delivering it
his place of residence or place of employment sifass to a pers
apparently over the a©f sixteen years and apparently residing or empl /e
there, or, if he has been released on bail, byrigatat the place determin d
under section 62 for the service of any documerttion ol

(i) by the magistrate or regional magistrate committiimg to the superior cou t,
by handing it to hin

(b) A return of the mode of service by the person a#iwved the indictment and -
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notice of trial, or, if the said documents werevedrin court on the accused by a magis ite
or regional magistrate, an endorsement to thattedie the record of proedings, may, upcn
the failure of the accused to attend the procesdmghe superior court, be handed ina he
proceedings and shall prima facie proof of the servic

(c) The provisions of section 55 (1) and (2) simutatis mutand apply with referenc
to a notice of trial served on an accused in tevhtbis subsectio

145 Trial in superior court by judge sitting with or wi thout assessol

Cases

(1) (a) Except as provided in section 148, an accusedyagd before a superior co
shall be tried by a judge of that court sittinglwatr without assessors in accordance witl the
provisions set out hereunc

(b) An assessor for the purposes of this section mag@eaesson who, in the opinion of the
judge who presides at a trial, has experiencedratiministration of justice or skill in a
matter which may be considered at the

(2) Where an attorney-general arraigns an accuskxeba superior cou
(@) for trial and the accused pleads not guilt

(b) for sentence, or for trial and the accused pleads/gand a plea of not guil y
is entered at the direction of the presiding ju

the presiding judge may summon not more than twess®rs to assist him at the t
[Sub-s. (2) amended by s. 2 of Act 107 of 1990laynd. 31 of Act 105 of 199’

(3) No assessor shall hear any evidence unlesssh&kes an oath or, as the case ay
be, makes an affirmation, administered by the gnegijudge, that he will, on the evidel 2
placed before him, give a true verdict upon thaesdo be triei

(4) An assessor who takes an oath or makes amatfon under subsection (3) shal se
a member of the court: Provided ti

(@) subject to the provisions of paragraj(b) and(c) of this proviso and
section 217 (3(b), the decision or finding of the majority of the mmeers o
the court upon any question of fact or upon thestjoe referred to in the s¢ d
paragrapl(b) shall be the decision or finding of the court, exoepen thi
presiding judge sits with only one assessor, irctvicase the decision
finding of the judge shall, in the case of a deéiece of opinion, be tl
decision or finding of the cou

(b) if the presiding judge is of the opinion that itwld be in the interests of t
administration of justice that the assessor oasessors assisting him do not
take part in any decision upon the question whegliglence of ar
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confession or otlr statement made by an accused is admissible dsrex
against him, the judge alone shall decide upon guelstion, and he may * r
this purpose sit alor

(c) the presiding judge alone shall decide upon angraibestion of law or upt
any question whether any matter constitutes a iunest law or a question f
fact, and he may for this purpose sit al

-

[Sub-s. (4) substituted by s. 4 of Act 64 of 19

(5) If an assessor is not in the full-time employtnef the State, he shall be entitle >
such compensation as the Minister, in consultatitth the Minister of Finance, m
determine in respect of expenses incurred by hiooimection with his atteance at th
trial, and in respect of his services as asse

146 Reasons for decision by superior court in criminatrial
Cases

A judge presiding at a criminal trial in a supermourt shall

(@) where he decides any question of law, includinggusstion under paragre ph
(c) of the proviso to section 145 (4) whether any eratbnstitutes a questi n
of law or a question of fact, give the reasondhisrdecisior

(b) whether he sits with or without assessors, giveehsons for the decision r
finding of the court upon any question of f.

(c) where he sits with assessors, give the reasonbkdatecision or finding of tl e
court upon the question referred to in paragi(b) of the proviso to sectic
145 (4)

(d) where he sits with assessors and there is a differef opinion upon ai
guestion of fact or upon the question referredtparagrapl(b) of the proviso
to section 145 (4), give the reasons for the dewisr finding of the memb
of the court vho is in the minority or, where the presiding judis with onl
one assessor, of such an asse

[S. 146 substituted by s. 5 of Act 64 of 19

147 Death or incapacity of assess:

Cases

(1) If an assessor dies or, in the opinion of tresiding judge, becomes unable to a : as
assessor at any time during a trial, the presiplidge may direc

(@) that the trial proceed before the remaining menob@nembers of the court; or

(b) that the trial stairde novi, and for that purpose summon an assessor e
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place of the assessor who has died or has becoaideuio act as asses:

(2) Where the presiding judge acts under subse¢tig(b), the plea already recorc
shall stanc

[S. 148 repealed by s. 10 of Act 62 of 20
149 Change of venue in superior court after indictmenthas been lodge

(1) A superior court may, at any time after an atigient has been lodged with
registrar of that court and before the date of,tapon application by the prosecution
after notice to the accused, or upon applicatiothbyaccused after notico the prosecutio |,
order that the trial be held at a place withinahea of jurisdiction of such court, othert n
the place determined for the trial, and that inbkl on a date and at a time, othertha e
date and time determined for the ti

(2) If the accused is not present or representedcit an application by the prosecu >n
or if the prosecution is not represented at suchpgtication by the accused, the court ¢ all
direct that a copy of the order be served on tleased or, as thcase may be, on't
prosecution, and upon service thereof, the vendelate and time as changed sha
deemed to be the venue and date and time resggchae were originally appointed fort e
trial.

CHAPTER 22
CONDUCT OF PROCEEDINGS (ss 150-17¢

150 Prosecutor may address court and adduce evider

Cases

(1) The prosecutor may at any trial, before angence is adduced, address the cou t for
the purpose of explaining the charge and indicatithout comment, to the court wi
evidence he intends adducing in support of thege

(2) (a) The prosecutor may then examine the witnessebdégorosecution and addt
such evidence as may be admissible to prove thaidbused committed the offence refe red
to in the charge or that he committed an offencetu€h he may be convicteon the charg .

(b) Where any document may be received in evidencad®eihy court upon its me
production, the prosecutor shall read out such ish@cu in court unless the accused
possession of a copy of such document or dispensieshe reading out there:

151 Accused may address court and adduce evider
Cases

(1) (a) If an accused is not under section 174 dischaatjéte close of the case for
prosecution, the court shall ask him whether henid¢ adducing any evidence on behe of

Copyright Juta & Company Limited




the defence, and if he answers in the affirmatieemay address the «t for the purpose « *
indicating to the court, without comment, what @nde he intends adducing on behalf o the
defence

(b) The court shall also ask the accused whetherrhsdti intends giving evidence
behalf of the defence, ar

® if the accused answers in the affirmative, he skaltept where the court 1
good cause shown allows otherwise, be called aghasg before any otr
witness for the defence;

(i) if the accused answers in the negative but decades,other evidence F
been given on behalf of the defence, to give ewiddnmself, the court m
draw such inference from the accused's conductegdmreasonable in 1
circumstance

(2) (a) The accused may then examine any other witneshdatefence and adduce such
other evidence on behalf of the defence as maylimesaible

(b) Where any document may be received in evidenaad®eihy court upon its me
production and the accused wishes to place sudemree before the court, he shall reac ut
the relevant document in court unless the prosecsiiao possession of a coof suct
document or dispenses with the reading out the

152 Criminal proceedings to be conducted in open cou

Cases

Except where otherwise expressly provided by tlasgk any other law, crimin
proceedings in any court shall take place in omemtcand may take place on any t

153 Circumstances in which criminal proceedings shall at take place in open cout

Cases

(1) If it appears to any court that it would, inyasriminal proceedings pending bef
that court, be in the interests of the securitthefState or of good order or of public mo s
or of the administration of justice that such pemtiags be held Ihind closed doors, it m
direct that the public or any class thereof shalllye present at such proceedings or an' part
thereof

(2) If it appears to any court at criminal procewdi that there is a likelihood that hi n
might result to any person, other than an accuthd,testifies at such proceedings, the court
may direct

(@) that such person shall testify behind closed dandsthat no person shall 2
present when such evidence is given unless higipreds necessary
connection with such proceedings or is authorizaethb cour
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(b) that the identity of such person shall not be riagear that it shall not t
revealed for a period specified by the cc

(3) In criminal proceedings relating to a chargat the accused committed or attem ted
to commit

(@) any sexual offence as contemplated in sectiontheoCriminal Law (Sexu
Offences and Related Matters) Amendment Act, 2@fwards or ii
connection with any other persc

(b) any act for the purpose of furthering the commissiba sexual offence
contemplated in section 1 of the Criminal Law (S#Ex@ffences and Relat 1
Matters) Amendment Act, 2007, towards or in conio@ctvith any othe
person; €

(c) extortion or any statutory offence of demandingrfrany other person sol
advantage which was not due and, by inspiringifelte mind of such oth -
person, compelling him to render such advant

the court before which such proceedings are pendeng at the request of such other pe son
or, if he is a minor, at the request of his pamrguardian, direct that any person wt
presence is not necessary at the proceedings qresisgn or class persons mentioned

the request, shall not be present at the procegdirgvided that judgment shall be delive red
and sentence shall be passed in open court ifoine is of the opinion that the identity of he
other person concerned would not beealed thereb

[Sub-s. (3) substituted by s. 68 of Act 32 of 2(

(3A) Any person whose presence is not necessamynainal proceedings referred tc 1
paragraph:(a) and(b) of subsection (3), shall not be admitted at sudagedings while tt
other person referred to in those paragraphs isgevidence, unless ch other person or, if
he is a minor, his parent or guardian or a pein loco parenti, requests otherwis

[Sub-s. (3A) inserted by s. 2 of Act 103 of 19

(4) Where an accused at criminal proceedings befioyecourt is under the age
eighteen years, no person, other than such acduisddgal representative and paret
guardian or a perscin loco parenti, shall be present at such proceedings, s sucl
person's presence is necessary in connection ustih@oceedings or is authorized by
court

(5) Where a witness at criminal proceedings bedorecourt is under the age of eighieen
years, the court may direct that no person, otiean such witness and his parent or gua lian
or a persolin loco parenti, shall be present at such proceedingless such persol
presence is necessary in connection with such ediegs or is authorized by the co

(6) The court may direct that no person under feedd eighteen years shall be present at
criminal proceedings before the court, unless fzevistness referred to in subsection (5) ind
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is actually giving evidence at such proceedingsi®presence iauthorized by the cou

154 Prohibition of publication of certain information r elating to criminal proceeding

Cases

(1) Where a court under section 153 (1) on anyefgrounds referred to in tl
subsection directs that the public or any classetifeshall not be present at any proceec 1gs
or part thereof, the court may direct that no infation relating to the pceedings or any part
thereof held behind closed doors shall be publisheshy manner whatever: Provided th ta
direction by the court shall not prevent the pudtiien of information relating to the na
and personal particulars of the accused, the e against him, the plea, the verdict anc e
sentence, unless the court is of the opinion tl@publication of any part of st
information might defeat the object of its directionder section 153 (1), in which event ne
court may direct that such t shall not be publishe

(2) (@) Where a court under section 153 (3) directs thgtperson or class of pers:
shall not be present at criminal proceedings omre/day person is in terms of section 3
(3A) not admitted at criminal proceedings, no parsball publish in any anner whatev
any information which might reveal the identityasfy complainant in the proceedir
Provided that the presiding judge or judicial cfienay authorize the publication of s
information if he is of the opinion that such pahlion woud be just and equitab

[Para.(a) substituted by s. 3 of Act 103 of 19¢

(b) No person shall at any stage before the appeaddraseaccused in a court upon ny
charge referred to in section 153 (3) or at angestdter such appearance but befor
accused has pleaded to the charge, publish in anpen whatever any inimation relatin
to the charge in questic

(3) No person shall publish in any manner whatewsrinformation which reveals
may reveal the identity of an accused under theo&geghteen years or of a witnes
criminal proceedings who is under the age of egtgears: Provided that the sidinc
judge or judicial officer may authorize the pubtioa of so much of such information as e
may deem fit if the publication thereof would irs lapinion be just and equitable and in e
interest of any particular pers

(4) No prohibition or direction under this sectisimall apply with reference to 1
publication in the form of bona fid¢ law report of

(@) information for the purpose of reporting any quastof law relating to tt
proceedings in question;

(b) any decision or ruling given by any court on suaksiion

if such report does not mention the name of thegrecharged or of the person against whom
or in connection with whom the offence in questizas alleged to have been committed or of
any witness at such proceedings, and does not onethiiz place wherhe offence i
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guestion was alleged to have been comm

(5) Any person who publishes any information intcavention of this section
contrary to any direction or authority under thegtson or who in any manner whate
reveals the identity of a witness in contraventba direction under section 15%), shall br:
guilty of an offence and liable on conviction téirge or to imprisonment for a period |
exceeding three years or to both such fine and isapghsonment if the person in respec f
whom the publication or revelation of identity wamne, i: over the age of 18 years, an
such person is under the age of 18 years, to afit@imprisonment for a period 1
exceeding five years or to both such fine and sugliisonmen

[Sub-s. (5) substituted by s. 12 of Act 33 of 1986l by s. 68 of Act 32 of 200

(6) The provisions of section 300 are applicabléh whe changes required by
context, upon the conviction of a person in terfnsutbsection (5) and

(@) the criminal proceedings that gave rise to theipabbn of information or tr 2
revelation of identity as contemplated in that satien related to a chat
that an accused person committed or attemptednbontioany sexual act
contemplated inhe Criminal Law (Sexual Offences and Related Mg)
Amendment Act, 2007, towards or in connection \aitly other person or a 1y
act for the purpose of procuring or furthering teenmission of a sexual g .,
as contemplated in that Act, towards or in ccction with any other persc
anc

(b) the other person referred to in paragraph (a) sedfany physice
psychological or other injury or loss of incomesapport

[Sub-s. (6) added by s. 68 of Act 32 of 20

155 Persons implicated in same offence may be tried tether

Cases

(1) Any number of participants in the same offemagy be tried together and any number
of accessories after the same fact may be triegtlieg or any number of participants in e
same offence and any number of accessories aftefaitt may be triecogether, and ea
such participant and each such accessory may bgethat such trial with the relev:
substantive offence alleged against |

(2) A receiver of property obtained by means obHance shall for purposes of t
section be deemed to be a participant in the offemguestior

156 Persons committing separate offences at same timedaplace may be triec
togethet

Any number of persons charged in respect of sepafégnces committed at the s¢
place and at the same time or at about the sanee tiray be charged and tried togeth:
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respect of such offences if the prosecutor infottmescourt that evidence adisible at th
trial of one of such persons will, in his opini@so be admissible as evidence at the tri  of
any other such person or such pers

157 Joinder of accused and separation of tria

Cases

(1) An accused may be joined with any other accurséide same criminal proceedings at
any time before any evidence has been led in regpéae charge in questic

(2) Where two or more persons are charged joimthgther with the same offence
with the different offences, the court may at ametduring the trial, upon the applicatior of
the prosecutor or of any of the accused, diredtttigtrial of any onor more of the accus d
shall be held separately from the trial of the oteeused, and the court may abstain® 1
giving judgment in respect of any of such acct

158 Criminal proceedings to take place in presence ofcauser

Cases

(1) Except as otherwise expressly provided byAlaisor any other law, all crimin
proceedings in any court shall take place in tlesgmce of the accuse

(2) (a) A court may, subject to section 153, on its owtidtive or on application by tl 2
public prosecutor, order that a witness or an aatus$ the witness or accused cons
thereto, may give evidence by means of closedititelevision or simar electronic medie

(b) A court may make a similar order on the applicabban accused or a witne:

(3) A court may make an order contemplated in sctixs® (2) only if facilities therefc
are readily available or obtainable and if it appéda the court that to do so wou

(@) prevent unreasonable del;
(b) save costs
(c) be convenient

(d) Dbe in the interest of the security of the Statefgyublic safety or in tt
interests of justice or the public;

(e) prevent the likelihood that prejudice or harm miggult to any person if
or she testifies or is present at such proceed

(4) The court may, in order to ensure a fair arsd jual, make the giving of evidence n
terms of subsection (2) subject to such conditemg may deem necessary: Provided that the
prosecutor and the accused have the right, by nadahat procedie, to question a withe 3
and to observe the reaction of that witn
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(5) The court shall provide reasons for refusing @mplication by the public prosecu Jr
for the giving of evidence by a child complainaetdw the age of 14 years by mean
closed circuit television or similar electronic needmmediately upon refial and suc
reasons shall be entered into the record of theggaings

[Sub-s. (5) added by s. 68 of Act 32 of 20
[S. 158 substituted by s. 7 of Act 86 of 19

159 Circumstances in which criminal proceedings may tak place in absence
accusel

Cases

(1) If an accused at criminal proceedings condnictself in a manner which makes 1e
continuance of the proceedings in his presenceaatigable, the court may direct that he be
removed and that the proceedings continue in leerate

(2) If two or more accused appear jointly at criadiproceedings an

(@) the court is at any time after the commencemetit@proceedings satisfic
upon application made to it by any accused in pesdy his representati\ 3-

(1) that the physical condition of that accused is ghehhe is unable
attend the proceedings or that it is undesiraldehlk should attend t 2
proceedings;

(i) that circumstances relating to the iliness or deagnmember of tt
family of that accused make his absence from tbhegadings necessairy;,
or

(b) any of the accused is absent from the proceedmigsther under tf
provisions of subsection (1) or without leave o tourt

the court, if it is of the opinion that the proce®s cannot be postponed without ur
prejudice, embarrassment or inconvenience to thesgution or any co-accused or
witness in attendance or subpoenaed to attend.

(aa) in the case of paragra|(a), authorize the absence of the accused conceroe fr
the proceedings for a period determined by thet@nd on the conditions whi 1
the court may deem fit to impose;

(bb) direct that the proceedings be proceeded witherattsence of the accu
concernec

(3) Where an accused becomes absent from the pliagsen the circumstances referred
to in subsection (2), the court may, in lieu okdiing that the proceedings be proceeded with
in the absence of the accused concerned, upompiieation of the rosecution direct th
the proceedings in respect of the absent accussddagated from the proceedings in res Ject
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of the accused who are present, and thereaften sineh accused is again in attendance the
proceedings against him shall continue frole stage at which he became absent, ar e
court shall not be required to be differently cangtd merely by reason of such separa n.

(4) If an accused who is in custody in terms obeaer of court cannot, by reason of iis
physical indisposition or other physical conditite, brought before a court for the purpc ses
of obtaining an order for his further detentiore tourt before wich the accused would héwve
been brought for purposes of such an order if rewmt for the indisposition or ott
condition, may, upon application made by the prog8en at any time prior to the expiry
the order for his detention wherein the circumces surrounding the indisposition or o 2r
condition are set out, supported by a certificetenfa medical practitioner, order, in
absence of such an accused, that he be detaiaqulate indicated by the court and for e
period which the court ems necessary in order that he can recover antbbgti before the
court so that an order for his further detentiontlie purposes of his trial can be obtai

[Sub-s. (4) added by s. 9 of Act 5 of 19!

[NB: Ss. 159A, 159B, 159C and 159D have been inseytead bof the Criminal Procedt :
Amendment Act 65 of 2008, a provision which will jpat into operation by proclamatic
Se« PENDLEX]

160 Procedure at criminal proceedings where accused &sen

(1) If an accused referred to in section 159 (1(Ppragain attends the proceeding
guestion, he may, unless he was legally represehtedg his absence, examine any witl 2ss
who testified during his absence, and inspecteherd of the proceedis or require tr
court to have such record read over to

(2) If the examination of a witness under subsectij takes place after the evidenct on
behalf of the prosecution or any co-accused has teecluded, the prosecution or s
co-accused may in respect of any issue raisedebgxtamination, lead evince in rebuttal ¢ f
evidence relating to the issue so rai

(3) (@) When the evidence on behalf of all the accusdtrahan an accused wh
absent from the proceedings, is concluded, thet stiaitl, subject to the provisions
paragrapl(b), postpone the proceedings until such absent agésise attendare and, i
necessary, further postpone the proceedings tetiévidence, if any, on behalf of t
accused has been |

(b) If it appears to the court that the presence dallasent accused cannot reasonak ' be
obtained, the court may direct that the proceedimgsspect of the accused who are pre ent
be concluded as if such proceedings had been segdram the procedings at the stage !
which the accused concerned became absent froprdheedings, and when such ab
accused is again in attendance, the proceedingssagan shall continue from the stag it
which he became absent, and the court shall ngdpered to be differently constitut
merely by reason of such separai
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(c) When, in the case of a trial, the evidence on lbelhall the accused has be
concluded and any accused is absent when the vexdicbe delivered, the verdict may 2
delivered in respect of all the accused or be weiithluntil all the accusecre present or |
delivered in respect of any accused present arftheld in respect of the absent accused until
he is again in attendan

161 Witness to testifyviva voce

(1) A witness at criminal proceedings shall, exagpére this Act or any other I
expressly provides otherwise, give his evideviva voc..

(2) In this section the expressiwiva voc( shall, in the case of a deaf and dumb witness,
be deemed to include gesture-language and, iretbeeaf a withess under the age of eigt teen
years, be deemed to include demonstrations, gestut@ny otherorm of non-verbs
expressior

[Sub-s. (2) substituted by s. 1 of Act 135 of 1$
162 Witness to be examined under oai
Cases

(1) Subject to the provisions of sections 163 &b, ho person shall be examined a
witness in criminal proceedings unless he is uod#n, which shall be administered by e
presiding judicial officer or, in the case of a stpr court, by the priding judge or th
registrar of the court, and which shall be in tbofving form:

'l swear that the evidence that | shall give, sbalthe truth, the whole truth &
nothing but the truth, so help me G

(2) If any person to whom the oath is administeveghes to take the oath with uplifi J
hand, he shall be permitted to do

163 Affirmation in lieu of oath

Cases
(1) Any person who is or may be required to takedath anc
(@) who objects to taking the oa
(b) who objects to taking the oath in the prescribehf

(c) who does not consider the oath in the prescribed fo be binding on h
conscience; (

(d) who informs the presiding judge or, as the case Imeayhe presiding judici |
officer, that he has no religious belief or that taking of the oath is contri 'y
to his religious belie
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shall make an affirmation in the following wordslieu of the oath and at the direction of the
presiding judicial officer or, in the case of a supr court, the presiding judge or the registrar
of the court

'l solemnly affirm that the evidence that | shalleg shall be the truth, the whole tr ith
and nothing but the trut

(2) Such affirmation shall have the same legalda@wd effect as if the person makir j it
had taken the oa

(3) The validity of an oath duly taken by a witnegsll not be affected if such witn: 3
does not on any of the grounds referred to in suilmse(1) decline to take the oe

164 When unsworn or unaffirmed evidence admissib|

Cases

(1) Any person, who is found not to understandnire and import of the oath or e
affirmation, may be admitted to give evidence imanal proceedings without taking the oath
or making the affirmation: Provided that such parsball, in lieu of te oath or affirmatioi
be admonished by the presiding judge or judiciitef to speak the trut

[Sub-s. (1) substituted by s. 68 of Act 32 of 2(

(2) If such person wilfully and falsely states dmgy which, if sworn, would ha
amounted to the offence of perjury or any statutdfgnce punishable as perjury, he sha be
deemed to have committed that offence, and shadk wonviction, be liab to sucl
punishment as is by law provided as a punishmerthfd offence

165 Oath, affirmation or admonition may be administeredby or through interpreter
or intermediary

Where the person concerned is to give his eviddmoeigh an interpreter or
intermediary appointed under section 170A (1),ahth, affirmation or admonition unc
section 162, 163 or 164 shall be administered byptiesiding judge or judicial ofier or the
registrar of the court, as the case may be, thrdluglimterpreter or intermediary or by
interpreter or intermediary in the presence or utigke eyes of the presiding judge or judi :ial
officer, as the case may

[S. 165 substituted by s. 2 of Act 135 of 19
166 Cross-examination and re-examination of witness

(1) An accused may cross-examine any witness catldaehalf of the prosecutior
criminal proceedings or any co-accused who testdiecriminal proceedings or any witn 3s
called on behalf of such co-accused at criminat@edings, and the prosect may
cross-examine any witness, including an accusdlédoan behalf of the defence at crimi al
proceedings, and a witness called at such procgedim behalf of the prosecution ma» !
re-examined by the prosecutor on any matter ralseitg the crosiexamination of thi
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witness, and a witness called on behalf of therdefat such proceedings may likewis e
re-examined by the accus

(2) The prosecutor and the accused may, with le&tlee court, examine
cross-examine any witness called by the courtiatical proceeding

(3) (a) If it appears to a court that any cross-examimatiantemplated in this sectior s
being protracted unreasonably and thereby causegroceedings to be dela
unreasonably, the court may request the cross-eeainta disclose the relevancy any
particular line of examination and may impose reabte limits on the examinati
regarding the length thereof or regarding any paldr line of examinatior

(b) The court may order that any submission regardiegé¢levancy of tt
cross-examination be heard in the absence of ttmegg

[Sub-s. (3) added by s. 8 of Act 86 of 19

167 Court may examine witness or person in attendan:

Cases

The court may at any stage of criminal proceedexgsnine any person, other thar 1
accused, who has been subpoenaed to attend suaegirgs or who is in attendance at such
proceedings, and may recall and re-examine anyppenscluding an accuseclready
examined at the proceedings, and the court shathae, or recall and re-examine,
person concerned if his evidence appears to the essential to the just decision of the case.

168 Court may adjourn proceedings to any dat

Cases

A court before which criminal proceedings are pagdmay from time to time duril
such proceedings, if the court deems it necessaypedient, adjourn the proceedings to any
date on the terms which to the court may seem piapewhich are not incsistent with any
provision of this Act

169 Court may adjourn proceedings to any plac

A court before which criminal proceedings are pagdmay from time to time duril
such proceedings, if the court deems it necessagypedient that the proceeding:
continued at any place within its area of jurisdictother than the one where icourt i<
sitting, adjourn the proceedings to such otherglac, if the court with reference to :
circumstance relevant to the proceedings deenecéssary or expedient that the proceedings
be adjourned to a place other than the place athathie curt is sitting, adjourn tt
proceedings, on the terms which to the court maynsaroper, to any such place, whe
within or outside the area of jurisdiction of swurt, for the purpose of performing at s ch
place any function of the court relevar such circumstanc
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[S. 169 substituted by s. 19 of Act 59 of 19

170 Failure of accused to appear after adjournment ora remain in attendance

Cases

(1) An accused at criminal proceedings who is natustody and who has not b
released on bail, and who fails to appear at taeepnd on the date and at the time to v 1ich
such proceedings may be adjourned or who failentain in attendance at h proceeding ;
as so adjourned, shall be guilty of an offencelaide to the punishment prescribed ur »r
subsection (2

(@)

(2) The court may, if satisfied that an accusedrrefl to in subsection (1) has faile:
appear at the place and on the date and at thedimbich the proceedings in question v 2re
adjourned or has failed to remain in attendanseieh proceedingss so adjourned, issu 1
warrant for his arrest and, when he is broughtieeioe court, in a summary manner enc lire
into his failure so to appear or so to remain teratance and, unless the accused satisfi :s the
court that his failure was not due tolt on his part, convict him of the offence refertedn
subsection (1) and sentence him to a fine not ekegdr300 or to imprisonment for a period
not exceeding three mont

[Sub-s. (2) substituted by s. 13 of Act 33 of 1$
[S. 170 amended by s. 11 of Act 56 of 1979 andtgubsd by s. 5 of Act 109 of 198.
170A Evidence through intermediaries

(1) Whenever criminal proceedings are pending leedory court and it appearsto s :h
court that it would expose any witness under tiodolgical or mental age of eighteen yeai s to
undue mental stress or suffering if he or sheftestat such proceedis, the court ma
subject to subsection (4), appoint a competenppesis an intermediary in order to eni 2
such witness to give his or her evidence throughititermedian

[Sub-s. (1) substituted by s. 68 of Act 32 of 2(

(2) (a) No examination, cross-examination or re-examinabioany witness in respect of
whom a court has appointed an intermediary undesesttion (1), except examination by :he
court, shall take place in any manner other thaoutlh that intermediar

(b) The said intermediary may, unless the court diretttserwise, convey the gene
purport of any question to the relevant witn

(3) If a court appoints an intermediary under sabse (1), the court may direct that e
relevant witness shall give his or her evidencangtplace

(@) which is informally arranged to set that witnessade

(b) which is so situated that any person whose preseageupset that witness is
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outside the sight and hearing of that witness

(c) which enables the court and any person whose resemecessary at
relevant proceedings to see and hear, either fir@cthrough the medium f
any electronic or other devices, that intermedemyvell as that witness during
his or her teimony.

(4) (a) The Minister may by notice in ttGazett*(15) determine the persons or
category or class of persons who are competerd appointed as intermediari

(b) An intermediary who is not in the full-time emplognt of the State shall be p
such travelling and subsistence and other allowsimceespect of the services rendere vy
him or her as the Minister, with the concurrencéhefMinister of Financemay determine

(5) (a) No oath, affirmation or admonition which has bedmaistered through i
intermediary in terms of section 165 shall be irdzahd no evidence which has b
presented through an intermediary shall be inadbiéssolely on account of the faciai
such intermediary was not competent to be appo#deah intermediary in terms ¢
regulation referred to in subsection (a), at the time when such oath, affirmatio
admonition was administered or such evidence wesepitec

(b) If in any proceedings it appears to a court thabath, affirmation or admonition was
administered or that evidence has been presemntaapth an intermediary who was appoirited
in good faith but, at the time of such appointmearats not qualified 1 be appointed as
intermediary in terms of a regulation referredrtsiuibsection (4(a), the court must make 1
finding as to the validity of that oath, affirmatior admonition or the admissibility of tl
evidence, as the case may be, with due r(to-

(1) the reason why the intermediary concerned was umaltfipd to be appointe
as an intermediary, and the likelihood that thes@eaconcerned will affect t 1e
reliability of the evidence so presented adver

(i) the mental stress or suffering which the witnassespect of whom th
intermediary was appointed, will be exposed thdttevidence is to |
presented anew, whether by the witness in perstmaugh anoth
intermediary; an

(i) the likelihood that real and substantial justic# ¢ impaired if that eviden :e
is admittec

(6) (a) Subsection (5) does not prevent the prosecutian fimesenting anew a
evidence which was presented through an intermedgéerred to in that subsectis

(b) The provisions of subsection (5) shall also beiapple in respect of all cases wr 2re
an intermediary referred to in that subsectionbdesen appointed, and in respect of whic  at
the time of the commencement of that subsec
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® the trial court; ¢
(i) the court considering an appeal or revi
has not delivered judgme

(7) The court shall provide reasons for refusing @oplication or request by the pul ¢
prosecutor for the appointment of an intermediamespect of child complainants below he
age of 14 years, immediately upon refusal and se&$ons shall be erred into the record >f
the proceeding

[Sub-s. (7) added by s. 68 of Act 32 of 20

(8) An intermediary referred to in subsection {dalsbe summoned to appear in court on
a specified date and at a specified place andtbraet as an intermedia

[Sub-s. (8) added by s. 68 of Act 32 of 20

(9) If, at the commencement of or at any stagerkefte completion of the proceedi s
concerned, an intermediary appointed by the c

(@) s for any reason abse
(b) becomes unable to act as an intermediary in th@apbf the court;
(c) dies,

the court may, in the interests of justice andraftee consideration of the arguments
forward by the accused person and the prose:

(1) postpone the proceedings in order to obtain the¥nmédiary's present

(i) summons the intermediary to appear before the toativance reasons
being abser

(i) direct that the appointment of the intermediarydsked and appoint another
intermediary; ¢

(iv) direct that the appointment of the intermediarydaked and that tl
proceedings continue in the absence of an inteiamg

[Sub-s. (9) added by s. 68 of Act 32 of 20

(10) The court shall immediately give reasons for direction or order referred to
subsection (9) (iv), which reasons shall be entaredthe record of the proceedir

[Sub-s. (10) added by s. 68 of Act 32 of 20
[S. 170A inserted by s. 3 of Act 135 of 1991 ands$ituted by s. 1 of Act 17 of 200

Copyright Juta & Company Limited




171 Evidence on commissio

Cases

(1) (a) Whenever criminal proceedings are pending befoyecaart and it appears
such court on application made to it that the exatmn of any withess who is resident in the
Republic is necessary in the interests of justiwbthat the attendanof such witness canr ot
be obtained without undue delay, expense or inaueunee the court may dispense with <uch
attendance and issue a commission to any magi

[Para.(a) substituted by s. 36 of Act 75 of 19¢

(b) The specific matter with regard to which the ewnicke of the witness is required, shall
be set out in the relevant application, and thetamay confine the examination of
witness to such matt

(c) Where the application is made by the State, tlnetcoay, as a condition of t
commission, direct that the costs of legal repriedem for the accused at the examination be
paid by the Stat

(2) (a) The magistrate to whom the commission is issueal| proceed to the pla
where the witness is or shall summon the witne&srédnim or her, and take down
evidence in the manner set out in paragi(b).

[Para.(a) substituted by s. 36 of Act 75 of 19¢

(b) The witness shall give his or her evidence updh orby affirmation, and su
evidence shall be recorded and read over to theesst and if he or she adheres theret be
subscribed by him or her and the magistrate coeck

[Para.(b) substituted by s. 36 of Act 75 of 19¢

[Para.(c) deleted by s. 36 of Act 75 of 199
172 Parties may examine witnes
Any party to proceedings in which a commissiorsgied under section 171, rr

(@) transmit interrogatories in writing which the coigguing the commission may
think relevant to the issue, and the magistratgitom the commission
issued, shall examine the witness upon such irgatooies; ¢

(b) appear before such magistrate, either by a legatsentative or, in the case of
an accused who is not in custody or in the casepsivate prosecutor,
person, and examine the witn

[S. 172 substituted by s. 36 of Act 75 of 19
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173 Evidence on commission part of court recor

The Magistrate shall return the evidence in quagtiacthe court which issued
commission, and such evidence shall be open tm#ipection of the parties to
proceedings and shall, in so far as it is admissalslevidence in such proceedingrm par
of the record of such cou

[S. 173 substituted by s. 36 of Act 75 of 19

174 Accused may be discharged at close of case for pegsition

Cases

If, at the close of the case for the prosecuticanattrial, the court is of the opinion t it
there is no evidence that the accused committedfteace referred to in the charge or vy
offence of which he may be convicted on the chatgeay returra verdict of not guilty

175 Prosecution and defence may address court at conelon of evidenc

(1) After all the evidence has been adduced, tbeqmutor may address the court, d
thereafter the accused may address the

(2) The prosecutor may reply on any matter of laised by the accused in his addi s,
and may, with leave of the court, reply on any eradf fact raised by the accused in
addres:

176 Judgment may be correcte
Cases

When by mistake a wrong judgment is delivered cinat may, before or immediat
after it is recorded, amend the judgm

177 Court may defer final decisior

The court may at criminal proceedings defer itsoea for any decision on any ques ion
raised at such proceedings, and the reasons soedk$hall, when given, be deemed to | ave
been given at the time of the proceedi

178 Arrest of person committing offence in court and renoval from court of persor
disturbing proceedings

(1) Where an offence is committed in the preseifficbeeocourt, the presiding judge
judicial officer may order the arrest of the offen

(2) If any person, other than an accused, whodsept at criminal proceedings, distt ‘bs
the peace or order of the court, the court mayrdide such person be removed fromr
court and that he be detained in custody untitifiag of the cour

CHAPTER 23
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WITNESSES (ss 179-20°

179 Process for securing attendance of witne

Cases

(1) (a) The prosecutor or an accused may compel the attercdf any person to g
evidence or to produce any book, paper or documesrtiminal proceedings by taking out of
the office prescribed by the rules of court thecpss of court for that pLose

(b) If any police official has reasonable groundsifelieving that the attendance of 1y
person is or will be necessary to give evidend® @roduce any book, paper or docume tin
criminal proceedings in a lower court, and handsuich person a wren notice calling upc 1
him to attend such criminal proceedings on the datkat the time and place specified ir the
notice, to give evidence or to produce any bookepar document, likewise specified, s ch
person shall, for the purposes of this Ae deemed to have been duly subpoenaed )
attend such criminal proceedin

(2) Where an accused desires to have any witnégmenaed, a sum of money suffic ent
to cover the costs of serving the subpoena shalepesited with the prescribed officer of the
court

(3) (@) Where an accused desires to have any witness sndgod and he satisfies
prescribed officer of the cou

® that he is unable to pay the necessary costs asdda
(i) that such witness is necessary and material foldfesnce
such officer shall subpoena such witn

(b) In any case where the prescribed officer of thetds not so satisfied, he shall, u; on
the request of the accused, refer the relevantcapioin to the judge or judicial offic
presiding over the court, who may grant or refireeapplication odefer his decision until he
has heard other evidence in the ¢

(4) For the purposes of this section 'prescribédeasfof the court' means the regist
assistant registrar, clerk of the court or anyceffiprescribed by the rules of co

18C Service of subpoen

(1) A subpoena in criminal proceedings shall beesdin the manner provided by
rules of court by a person empowered to serve pagrta in criminal proceedin

(2) A return by the person empowered to serve pceita in criminal proceedings, t at
the service thereof has been duly effected, mayn tipe failure of a witness to attend
relevant proceedings, be handed in at such praogedind shall kprima iacie proof of such
service
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181 Pre-payment of withess expens

Cases

Where a subpoena is served on a witness at a@lasele the magisterial district frc
which the subpoena is issued, or, in the casesaparior court, at a place outside
magisterial district in which the proceedings atchithe witness is to aear are to tal
place, and the witness is required to travel froichgplace to the court in question,
necessary expenses to travel to and from such androf sojourn at the court in quest
shall on demand be paid to such witness at thedirservice of the subpoer

182 Witness from prison

A prisoner who is in a prison shall be subpoenaea witness on behalf of the defe :e
or a private prosecutor only if the court befordalithe prisoner is to appear as a witt s
authorizes that the prisoner be subpoenaed asassjtand the courtall give sucl
authority only if it is satisfied that the evidenoeguestion is necessary and material fo ne
defence or the private prosecutor, as the caseomagnd that the public safety or order il
not be endangered by the calling of the witr

183 Witness to keep police informed of whereabou

(1) Any person who is advised in writing by anyipelofficial that he will be required as
a witness in criminal proceedings, shall, untillsadminal proceedings have been fin
disposed of or until he is officially advised thegt will no longer b required as a witne:
keep such police official informed at all timeshid full residential address or any of
address where he may conveniently be fc

(2) Any person who fails to comply with the prowass of subsection (1), shall be gu ty
of an offence and liable on conviction to a fine exceeding R300 or to imprisonment fi - a
period not exceeding three mon

[Sub-s. (2) substituted by s. 14 of Act 33 of 1$
184 Witness about to abscond and witness evading sergiof summon

(1) Whenever any person is likely to give mateestience in criminal proceedings with
reference to any offence, other than an offencanmed to in Part Il of Schedule 2 ¢
magistrate, regional magistrate or judge of thatdoefore which the relant proceeding
are pending may, upon information in writing andaath that such person is abot
abscond, issue a warrant for his ar

[Sub-s. (1) substituted by s. 3 of Act 126 of 1$

(2) If a person referred to in subsection (1) rested, the magistrate, regional magis rate
or judge, as the case may be, may warn him to agpelae proceedings in question
stated place and at a stated time and on a statechdd release hion any conditio
referred to in paragrag(a), (b) or (e) of section 62, in which event the provision
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subsections (1), (3) and (4) of section 66 smutatis mutand apply with reference to a
such conditior

(3) (a) A person who fails to comply with a warning undabsection (2) shall be gui y
of an offence and liable to the punishment contabepl in paragrap(b) of this subsectio

(b) The provisions of section 170 (2) skmutatis mutand apply with reference to a y
person who is guilty of an offence under paragi(a) of this subsectio

(4) Whenever any person is likely to give matesitience in criminal proceedings,  ny
magistrate, regional magistrate or judge of thetdoefore which the relevant proceedi 3
are pending may, upon information in writing andaath that such persds evading service
of the relevant subpoena, issue a warrant forrnest whereupon the provisions
subsections (2) and (3) shmutatis mutand apply with reference to such pers

185 Detention of witnes:

(1) (@) Whenever any person is with reference to any offerferred to in Part Il
Schedule 2 in the opinion of the attorney-genekaly to give evidence on behalf of the State
at criminal proceedings in any court, and the aggrgeneral, fromrnformation placed before
him-

(1) is of the opinion that the personal safety of spetson is in danger or that e
may abscond or that he may be tampered with othhatay be intimidate
or

(i) deems it to be in the interests of such persor tirecadministration of justic:e
that he be detained in custc

the attorney-general may by way of affidavit placeh information before a judge
chambers and apply to such judge for an ordettiigaperson concerned be detained per ding
the relevant proceedin

(b) The Attorney-general may in any case in whichshefithe opinion that the object of
obtaining an order under paragréa) may be defeated if the person concerned |
detained without delay, order that such persondbairned forthwith but suctrder shall nc
endure for longer than seventy-two hours unlessaitftgney-general within that time by v ay
of affidavit places before a judge in chambersitifi@mation on which he ordered-
detention of the person concerned and such funtf@maticn as might become available to
him, and applies to such judge for an order thaipitrson concerned be detained pending the
relevant proceeding

(c) The attorney-general shall, as soon as he agpli@gudge under paragra(b) for ar
order of detention, in writing advise the persochiarge of the place where the pe
concerned is being detained, that he has so applieoh order, and stl, where a judg
under subsection (i(a) refuses to issue a warrant for the detention ®@prson concerne
forthwith advise the person so in charge of sutiisad, whereupon the person soinch je
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shall without delay release the person deta

(2) (a) The judge hearing the application under subse¢fipmay, if it appears to hi
from the information placed before him by the at&yrgenera

(1) that there is a danger that the personal safatyegberson concerned may e
threatened or that he may abscond or that he mtgniggered with or that
may be intimidated; «

(i) that it would be in the interests of the personceoned or of tr
administration of justice that he be detained istady

issue a warrant for the detention of such pe

(b) The decision of a judge under paragr(a) shall be final: Provided that wher
judge refuses an application and further inforrrabecomes available to !
attorney-general concerning the person in resgeghom the application was refused,
attorney-general may again apply under subsectip(a) for the detention of that pers

1Y%

(3) A person in respect of whom a warrant is isswsder subsection (2), shall be ta 2n
to the place mentioned in the warrant and, in ataace with regulations which the Minis er
is hereby authorized to make, be detained theat any other place cermined by any jud¢ e
from time to time, or, where the person concersetktained in terms of an order by
attorney-general under subsection(b), such person shall, pending the decision of thgeu
under subsection (i(a), be taken to a place ermined by the attorney-general and dete 1ed
there in accordance with the said regulati

(4) Any person detained under a warrant in termsubkection (2) shall be detained or
the period terminating on the day on which the srahproceedings concerned
concluded, unles

(@) the attorney-general orders that he be releasédrear

(b) such proceedings have not commenced within six hsdinbm the date «
which he is so detained, in which case he shalkleased after the expirat n
of such perioc

[Sub-s. (4) substituted by s. 2 (1) of Act 79 o¥&9

(5) No person, other than an officer in the seratthe State acting in the performa :e
of his official duties, shall have access to a perdetained under subsection (2), except with
the consent of and subject to the conditions detsnby the atirney-general or an offic
in the service of the State delegated by

(6) Any person detained under subsection (2) $tsallisited in private at least ot
during each week by a magistrate of the districren in which he is detain

(7) For the purposes of section 191 any personrgetainder subsection (2) of t
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section shall be deemed to have attended the @impmceedings in question as a witness for
the State during the whole of the period of hisdgon

[Sub-s. (8) deleted by s. 69 of Act 88 of 19

(9) (a) In this section the expression 'judge in chamlmeesins a judge sitting beh
closed doors when hearing the relevant applic:

(b) No information relating to the proceedings unddysection (1) or (2) shall
published or be made public in any manner what

Cases

[S. 185A inserted by s. 4 of Act 135 of 1991 angesded by s. 24 (1) of Act 112 of 19¢ 3.

186 Court may subpoena witnes

Cases

The court may at any stage of criminal proceedsujgpoena or cause to be subpoe aed
any person as a witness at such proceedings, arabtit shall so subpoena a withness« so
cause a witness to be subpoenaed if the evidersichfwitness appearsthe cour
essential to the just decision of the ¢

187 Witness to attend proceedings and to remain in attelance

A witness who is subpoenaed to attend criminal gedmngs, shall attend the proceedings
and remain in attendance at the proceedings, gedsan who is in attendance at crim
proceedings, though not subpoenaed as a withedsylamis warned by theourt to remai
in attendance at the proceedings, shall remaittém@ance at the proceedings, unless ch
witness or such person is excused by the courtidRrd that the court may, at any ti
during the proceedings in question, order thatgargon other than the accused, who is to be
called as a witness, shall leave the court andireatesent from the proceedings until s
called, and that he shall remain in court afteh&e given evidenc

188 Failure by witness to attend or to remain in atten@nce

(1) Any person who is subpoenaed to attend crinpnateedings and who fails to atti:nd
or to remain in attendance at such proceedingsaangerson who is warned by the cou t to
remain in attendance at criminal proceedings andl faits to remain in tendance at su
proceedings, and any person so subpoenaed or sedwaho fails to appear at the place and
on the date and at the time to which the proceasdimguestion may be adjourned or\
fails to remain in attendance at such proceediagoajourned, shall be guilty of an offerice
and liable to the punishment contemplated in sulmse?).
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[Sub-s. (1) substituted by s. 6 of Act 109 of 1$

(2) The provisions of section 170 (2) stmutatis mutand apply with reference to a y
person referred to in subsection

189 Powers of court with regard to recalcitrant witnes:

Cases

(1) If any person present at criminal proceedisgequired to give evidence at s
proceedings and refuses to be sworn or to makéiamation as a witness, or, having bi n
sworn or having made an affirmation as a witnesfsises to answer any gtion put to hin
or refuses or fails to produce any book, papemcuchent required to be produced by I 1,
the court may in a summary manner enquire into seftisal or failure and, unless the person
so refusing or failing has a just excuse for hfasé or failure, sentence him to imprisonment
for a period not exceeding two years or, wherectiminal proceedings in question relat to
an offence referred to in Part lll of Scheduled2imprisonment for a period not exceec )
five years

[Sub-s. (1) substituted by s. 20 of Act 59 of 1988l by s. 4 of Act 126 of 199

(2) After the expiration of any sentence imposedaursubsection (1), the per:
concerned may from time to time again be dealt witter that subsection with regard to any
further refusal or failur

(3) A court may at any time on good cause showntrany punishment or part therc f
imposed by it under subsection

(4) Any sentence imposed by any court under suiose(t) shall be executed anc
subject to appeal in the same manner as a senteposed in any criminal case by s
court, and shall be served before any other seatehienprisonment imposed on persol
concernec

(5) The court may, notwithstanding any action talkeder this section, at any ti
conclude the criminal proceedings referred to imsgation (1

(6) No person shall be bound to produce any boagepor document not specifiec
any subpoena served upon him, unless he has sokhpmper or document in cot

(7) Any lower court shall have jurisdiction to semte any person to the maximr
period of imprisonment prescribed by this sec

19C Impeachment or support of credibility of withest

(1) Any party may in criminal proceedings impeaclsapport the credibility of al
witness called against or on behalf of such pargny manner in which and by any evide nce
by which the credibility of such witness might ¢we tthirtieth day of May, 161, have bee
impeached or supported by such pi
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(2) Any such party who has called a witness whodmnasn evidence in any st
proceedings (whether that witness is or is nath@opinion of the court, adverse to the f arty
calling him), may, after such party or the cours haked the witness whet he did or di
not previously make a statement with which his emae in the said proceeding
inconsistent, and after sufficient particularshad alleged previous statement to designat 2 the
occasion when it was made have been given to ttmesd, fove that he previously mad a
statement with which such evidence is inconsis

191 Payment of expenses of witne

(1) Any person who attends criminal proceedinga agtness for the State shall
entitled to such allowance as may be prescribeé@msubsection (3): Provided that
judicial officer or the judge presiding at such ggedings may, if he thinks fdirect that n
such allowance or that only a part of such allovesstrall be paid to any such witne

(2) Subject to any regulation made under subse¢8prthe judicial officer or the jud 2
presiding at criminal proceedings may, if he thifikdirect that any person who |
attended such proceedings as a witness for thesagdcsahall be paid sucllowance as me
be prescribed by such regulation, or such lest®wvahce as such judicial officer or si
judge may determin

(3)* (16) The Minister may, in consultation with the Ministd Finance, by regulatic
prescribe a tariff of allowances which rrbe paid out of public moneys to witnesse
criminal proceedings, and may by regulation préscdifferent tariffs for witnees
according to their several callings, occupationstations in life, and according alsoto  ?
distances to be travelled by such witnesses tdrénecplace where the proceeding
guestion are to take place, and may by regulatiahér prescribehe circumstances in which
such allowances may be paid to any witness foicansec

(4) The Minister may under subsection (3) empowsgrdficer in the service of tl
State to authorize, in any case in whice payment of an allowance in accordance witl he
tariff prescribe*(17) may cause undue hardship or in the case of asppeesidnt outsids
the Republic, the payment of an allowance in acmacd with a higher tariff than the ta
prescribec

(5) For the purposes of this sect'witness' shall include any person necessi
required to accompany any witness on account ofdush, old age or infirmit

191A Witness service

(1) The Minister has the power to determine ses/toebe provided to a witness v 10
is required to give evidence in any court of |

(2) The Minister may make regulations relating

(@) the assistance of, and support to, withesses atis
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(b) the establishment of reception centres for witnesseourts
(c) the counselling of witnesses; ¢

(d) any other matter which the Minister deems expedi@ptescribe i
order to provide services to witnesses at cc

(3) Any regulation made under this section whictymesult in financial expenditu 2
for the State must be made in consultation withMin@ster of Finance

(4) Any regulation made under this section may gevhat any person w
contravenes a provision thereof or fails to conthbgrewith shall be guilty of an offer :e
and on conviction be liable to a fine or to impnewent for a period not exceeding € e
years

(5) Any regulation made under this section mudipiteepublication thereof in tl
Gazett, be submitted to Parliame

[S. 191A inserted by s. 25 of Act 112 of 19!
192 Every witness competent and compellable unless exgssly exclude

Every person not expressly excluded by this Aanfigiving evidence shall, subject
the provisions of section 206, be competent andpetlable to give evidence in crimii
proceeding:

193 Court to decide upon competency of witne:

The court in which criminal proceedings are conddahall decide any quest
concerning the competency or compellability of antpess to give evidenc

194 Incompetency due to state of min

No person appearing or proved to be afflicted \m#imtal illness or to be labouri
under any imbecility of mind due to intoxicationdnugs or the like, and who is ther:
deprived of the proper use of his reason, shatidmepetent to give evidence ile sc
afflicted or disablet

195 Evidence for prosecution by husband or wife of ac@ec
Cases

(1) The wife or husband of an accused shall be evemp, but not compellable,tog 2
evidence for the prosecution in criminal proceedjrmut shall be competent and compellable
to give evidence for the prosecution at such prdiogs where the accusis charged witl

(@) any offence committed against the person of ehérem or of a child ¢
either of them or of a child that is in the caresther of therr

(b) any offence under Chapter 8 of the Child Care A883 Act 74 of 198),
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committed in respect of any child of either of th

(c) any contravention of any provision of section 3)Ldflthe Maintenance A«
1998, or of such provision as applied by any oléner

(d) bigamy

(e) incest as contemplated in section 12 of the Crihliagv (Sexual Offence
and Related Matters) Amendment Act, 2(

() abduction;

(g) any contravention of any provision of section 21@, 12, 12A, 17 or 20 of the
Sexual Offences Act, 195Act 23 of 195);

(gA) any contravention of any provision of section 128rof the Criminal La
(Sexual Offences and Related Matters) Amendment2007

(h) perjury committed in connection with or for the pase of any judici
proceedings instituted or to be instituted or comgkated by the one of the
against the other, or in connection with or for plepose of crimini
proceedings in respect ofy offence included in this subsecti

(i) the statutory offence of making a false statemeiaily affidavit or ar
affirmed, solemn or attested declaration if it iad®a in connection with or f r
the purpose of any such proceedings as are medtiorgaragrapl(h).

[Sub-s. (1) amended by s. 5 of Act 72 of 1985 and.ly of Act 26 of 1987, substituted by s.
6 of Act 45 of 1988, amended by s. 4 of Act 18984, by s. 1 of Act 49 of 1996 and b s.
45 (1) of Act 99 of 1998 and substituted by s. 68« 32 of 2007.

(2) For the purposes of the law of evidence in crahproceeding'marriage’ shal
include a customary marriage or customary uniorcicmied under the indigenous law . |
custom of any of the indigenous peoples of the Bpof South Africa or any meiage
concluded under any system of religious

[Sub-s. (2 substituted by s. 4 of Act 18 of 19¢

196 Evidence of accused and husband or wife on behalf accuser

Cases

(1) An accused and the wife or husband of an adcsisall be a competent witness  r
the defence at every stage of criminal proceedingsther or not the accused is cha
jointly with any other person: Provided tr

(@) an accused shall not be called as a witness expepthis own applicatio

(b) the wife or husband of an accused shall not bargpebtiable witness where¢ a
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co-accused calls that wife or husband as a witioeghe defenci
[Para.(b) substituted by s. 7 of Act 45 of 19¢

(2) The evidence which an accused may, upon hisapplication, give in his ov
defence at joint criminal proceedings, shall noirnagimissible against a co-accused at ich
proceedings by reason only that such accused anfpreason not a competeritness fo
the prosecution against such co-acct

(3) An accused may not make an unsworn statemémns &tal in lieu of evidence b
shall, if he wishes to give evidence, do so on oatlas the case may be, by affirmat

197 Privileges of accused when giving eviden

Cases

An accused who gives evidence at criminal procegdgahall not be asked or require | to
answer any question tending to show that he hasnitbed or has been convicted of or s
been charged with any offence other than the offevith which he is charg, or that he i
of bad character, unle:

(@) he or his legal representative asks any questiamyfvitness with a view
establishing his own good character or he himgedfiggevidence of his ov
good character, or the nature or conduct of theraef is such as to invo
imputation of th character of the complainant or any other witriesghe
prosecutior

(b) he gives evidence against any other person chavijedhe same offence
an offence in respect of the same f:

(c) the proceedings against him are such as are deddanlsection 240 or 2.
and the notice under those sections has been tgy@m; ol

(d) the proof that he has committed or has been catviot such other offence is
admissible evidence to show that he is guilty efdffence with which he
chargec

198 Privilege arising out of marital state

Cases

(1) A husband shall not at criminal proceedings@®pelled to disclose a
communication which his wife made to him during tharriage, and a wife shall no
criminal proceedings be compelled to disclose amraunication which her husband m 1le
to her during the marriag

(2) Subsection (1) shall also apply to a commuioocainade during the subsistence fa
marriage or a putative marriage which has beerlhed or annulled by a competent cc .
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[Sub-s (2) substituted by s. 8 of Act 45 of 19

199 No witness compelled to answer question which theitwess's husband or wife may
decline

No person shall at criminal proceedings be comgdtieanswer any question orto ¢ 'e
any evidence, if the question or evidence is shahunder the circumstances the husba d or
wife of such person, if under examination as a @) may lawfully refle and cannot |
compelled to answer or to give

200 Witness not excused from answer establishing ciMibbility on his part

A witness in criminal proceedings may not refusarewer any question relevant to he
issue by reason only that the answer establishemprestablish a civil liability on his pe

201 Privilege of legal practitioner

No legal practitioner qualified to practise in aurt, whether within the Republic
elsewhere, shall be competent, without the consfethie person concerned, to give evide nce
at criminal proceedings against any person by wherns professionallymployed o
consulted as to any fact, matter or thing with rdda which such practitioner would not n
the thirtieth day of May, 1961, by reason of susiplyment or consultation, have b
competent to give evidence without such consemviiled thaisuch legal practitioner sh |
be competent and compellable to give evidence asydact, matter or thing which relate:s to
or is connected with the commission of any offew@é which the person by whom st
legal practitioner is professionally emplo or consulted, is charged, if such fact, matt or
thing came to the knowledge of such legal practérdoefore he was professionally employed
or consulted with reference to the defence of #rsqgn concerne

202 Privilege from disclosure on ground of public polig or public interest

Except as is in this Act provided and subject ®ghovisions of any other law,
witness in criminal proceedings shall be compedlaisl permitted to give evidence as to ny
fact, matter or thing or as to any communicatioren# or by such witnesif such witnes
would on the thirtieth day of May, 1961, not haweeb compellable or permitted to ¢
evidence with regard to such fact, matter or tingommunication by reason that it shc Id
not, on the grounds of public policy or from reg&rgubic interest, be disclosed, and th: t it
is privileged from disclosure: Provided that anyse& may in criminal proceedings add :e
evidence of any communication alleging the comrnaissif an offence, if the making of tl at
communicatiotrprima faci¢ constitues an offence, and the judge or judicial officergmling
at such proceedings may determine whether the makisauch communicaticprima facie
does or does not constitute an offence, and suennigmation shall, for the purpose of s :h
proceedings, bfinal.

203 Witness excused from answering incriminating questin

Cases
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No witness in criminal proceedings shall, exceppravided by this Act or any otf
law, be compelled to answer any question which delavnot on the thirtieth day of Me
1961, have been compelled to answer by reasothia@nswer may expose hima criminal
charge

204 Incriminating evidence by witness for prosecutio

Cases

(1) Whenever the prosecutor at criminal proceedinfygms the court that any pers |
called as a witness on behalf of the prosecutidinbeirequired by the prosecution to ans ver
guestions which may incriminate such witness wathard to an offence scified by the
prosecutol

(@) the court, if satisfied that such witness is othsewa competent witness for the
prosecution, shall inform such witne

(1) that he is obliged to give evidence at the proceglin questiol

(i) that questions may be put to him which may increterhim with regard
to the offence specified by the prosect

(i) that he will be obliged to answer any questiontputim, whether by the
prosecution, the accused or the court, notwithstantthat the answ
may incriminate him with regard to the offence pedfied or witt
regard to any offence in respef which a verdict of guilty would &
competent upon a charge relating to the offencgpscified

(iv) that if he answers frankly and honestly all questiput to him, he shi I
be discharged from prosecution with regard to ffience so specifie
and with regard to any offence in respect of wiaarerdict of guilt
would be competent upon a che relating to the offence so specifi |;
anc

(b) such witness shall thereupon give evidence andemasmy question put
him, whether by the prosecution, the accused ocathiet, notwithstanding that
the reply thereto may incriminate him with regavdhe offence so specifi |
by the prosecutcor with regard to any offence in respect of whickeedict o
guilty would be competent upon a charge relatintip&ooffence so specifie

(2) If a witness referred to in subsection (1)tha opinion of the court, answers frar ly
and honestly all questions put to h

(@) such witness shall, subject to the provisions bksation (3), be dischar¢ |
from prosecution for the offence so specified l®y/pnosecutor and for a
offence in respect of which a verdict of guilty idibe competent upor
charge relating to e offence so specified; a
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(b) the court shall cause such discharge to be enterdélae record of tt
proceedings in questic

(3) The discharge referred to in subsection (2) $leeof no legal force or effect if it
given at preparatory examination proceedings aadvitness concerned does not at any rial
arising out of such preparatory examination, ansimethe opiniorof the court, frankly ar
honestly all questions put to him at such trialetier by the prosecution, the accused ¢ the
court

(4) (a) Where a witness gives evidence under this seatons not discharged frc
prosecution in respect of the offence in questsoich evidence shall not be admissib
evidence against him at any trial in respect ohsaftence or any offence respect of whic 1
a verdict of guilty is competent upon a chargetiredpto such offenc

(b) The provisions of this subsection shall not apply reference to a witness whc
prosecuted for perjury arising from the giving loé tevidence in question, or fc
contravention of section 319 (3) of the Criminab&adure Act, 1955Act 56 of 195E).

[Para.(b) amended by s. 1 of Act 49 of 19¢

205 Judge, regional court magistrate or magistrate mayake evidence as to allege
offence

Cases

(1) A judge of a High Court, a regional court magite or a magistrate may, subjec 0
the provisions of subsection (4) and section 1hefRegulation of Interception
Communications and Provision of Communication-egldhformation Act, 2002, up: the
request of a Director of Public Prosecutions oulalip prosecutor authorized therett
writing by the Director of Public Prosecutions, uegg the attendance before him or he
any other judge, regional court magistrate or negjis, for examirtion by the Director ¢
Public Prosecutions or the public prosecutor augkdrthereto in writing by the Director f
Public Prosecutions, of any person who is likelgitee material or relevant information as to
any alleged offence, whether or not iknown by whom the offence was commit
Provided that if such person furnishes that infdromato the satisfaction of the Directol
Public Prosecutions or public prosecutor conceprex to the date on which he or sh
required to appear beforeudge, regional court magistrate or magistrate,rrshe shall t
under no further obligation to appear before a gydggional court magistrate or magisti te.

[Sub-s. (1) substituted by s. 59 of Act 70 of 2Q

(2) The provisions of sections 162 to 165 inclusivéd to 181 inclusive, 187 to 1
inclusive, 191 and 204 shimutatis mutand apply with reference to the proceedings u Jer
subsection (1

(3) The examination of any person under subse¢tipbmay be conducted in private t
any place designated by the judge, regional coagistrate or magistrat
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(4) A person required in terms of subsection (13gpear before a judge, a regional court
magistrate or a magistrate for examination, and kefses or fails to give the informat |
contemplated in subsection (1), shall not be seet&to imprisonme as contemplated
section 189 unless the judge, regional court magesbr magistrate concerned, as the se
may be, is also of the opinion that the furnishehguch information is necessary for
administration of justice or the maintenance of and orde

[S. 205 substituted by s. 11 of Act 204 of 19

206 The law in cases not provided fc

Cases

The law as to the competency, compellability ovifgge of withesses which was
force in respect of criminal proceedings on thetittth day of May, 1961, shall apply in ¢ 1y
case not expressly provided for by this Act or ather law

207 Saving of special provisions in other law

No provision of this Chapter shall be construediaslifying any provision of any otl r
law whereby in any criminal proceedings referrethteuch law a person is deems
competent witnes

CHAPTER 24
EVIDENCE (ss 208-253

208 Conviction may follow on evidence of single witne

Cases

An accused may be convicted of any offence onitigdesevidence of any compet
witness

208 Conviction may follow on confession by accus:
Cases

An accused may be convicted of any offence onitiggesevidence of a confession
such accused that he committed the offence in iguest such confession is confirmed i a
material respect or, where the confession is naoséirmed, if the offenc is proved b
evidence, other than such confession, to have daeally committec

210 Irrelevant evidence inadmissiblt

No evidence as to any fact, matter or thing shakhdmissible which is irrelevant
immaterial and which cannot conduce to prove goréige any point or fact at issue
criminal proceeding

211 Evidence during criminal proceedings of previous aavictions
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Cases

Except where otherwise expressly provided by thisdk except where the fact ¢
previous conviction is an element of any offenctanwthich an accused is charged, evidi nce
shall not be admissible at criminal proceedingespect of any offence toove that a
accused at such proceedings had previously beemcbedh of any offence, whether in-
Republic or elsewhere, and no accused, if calleagness, shall be asked whether he 1as
been so convicte

212 Proof of certain facts by affidavit or certificate

Cases

(1) Whenever in criminal proceedings the questiisea whether any particular ¢
transaction or occurrence did or did not take pla@ny particular department
sub-department of the State or of a provincial astriation or in any branch or cce o
such department or sub-department or in any péaticourt of law or in any particular ba 1k,
or the question arises in such proceedings whatieparticular functionary in any st
department, sub-department, branch or office dididnot perfrm any particular act or ¢ 1
or did not take part in any particular transactsualocument purporting to be an affid
made by a person who in that affidavit alle:

(@) that he is in the service of the State or a praglredministration or of tf
bank in question, and that he is employed in thigéquéar department
sub-department or the particular branch or offieeéof or in the particul
court or bank

(b) that

(1) if the act, transaction or occurrence in questiad taken place in su 1
department, sub-department, branch or office suich court or bank; or

(i) if such functionary had performed such particutzgraa had taken part in
such patrticular transactic

it would in the ordinary course of events have céoleis, the deponen
knowledge and a record thereof, available to himyla have been kept; & 1

(c) that it has not come to his knowled
(1) that such act, transaction or occurrence took pla
(i) that such functionary performed such act or toak ipasuch transaction,
and that there is no record ther

shall, upon its mere production at such proceedingprima faci¢ proof that the ac
transaction or occurrence in question did not fakee or, as the case may be, tha
functionary concerned did not perform the act iagjion or did not take piin the
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transaction in questic

(2) Whenever in criminal proceedings the questiisea whether any person bearii  a
particular name did or did not furnish any partcufficer in the service of the State or “a
provincial administration with any particular infoation or documena documer
purporting to be an affidavit made by a person whihat affidavit alleges that he is the ¢ aid
officer and that no person bearing the said namresined him with such information
document, shall, upon its mere production at suohgedins, beprima faci¢ proof that th
said person did not furnish the said officer witly such information or docume

(3) Whenever in criminal proceedings the questiisea whether any matter hask n
registered under any law or whether any fact arstaation has been recorded thereunc  or
whether anything connected therewith has been th@mreunder, a document porting to be
an affidavit made by a person who in that affidaliéges that he is the person uponw m
the law in question confers the power or imposeditiity to register such matter or to re« ord
such fact or transaction or to do such thing cotateherewith and that he has registerec the
matter in question or that he has recorded theofaitinsaction in question or that he
done the thing connected therewith or that he aasfied himself that the matter in ques on
was registered or that 1 fact or transaction in question was recorded at tite thin
connected therewith was done, shall, upon its meyguction at such proceedings,prima
facie proof that such matter was registered or, asdke may be, that such fact or transaction
was recorded or that the thing connected therewith azane

[Sub-s. (3) substituted by s. 12 of Act 56 of 1$
(4) (a) Whenever any fact established by any examinatigpraxess requiring any sk |-
® in biology, chemistry, physics, astronomy, geogyamhgeology

(i) in mathematics, applied mathematics or mathemagtesistics or in tr
analysis of statistic

(i) in computer science or in any discipline of engrimeg
(iv) in anatomy or in human behavioural scien

(v) in biochemistry, in metallurgy, in microscopy, inydbranch of pathology or in
toxicology; o

(vi) in ballistics, in the identification of finger ptsor palm-prints or in t
examination of disputed documel

is or may become relevant to the issue at crinpnateedings, a document purporting t 2e
an affidavit made by a person who in that affidalieéges that he or she is in the servic of
the State or of a provincial administration omghe service cor is attached to the Soi
African Institute for Medical Research or any umsrgy in the Republic or any otf

body*(18) designeed by the Minister for the purposes of this subeadby notice in th
Gazett, and that he or she has established such f.means of such an examinatiol
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process, shall, upon its mere production at sucbgadings bprima facie¢ proof of suc

fact: Provided that the person who may make suutieaft may, in any case in which skill is
required in chemistry, anatomy or pelogy, issue a certificate in lieu of such affidawi
which event the provisions of this paragraph smutatis mutand apply with reference
such certificate

[Para.(a) amended by ss. 46 and 47 of Act 97 of 1986, @Y «af Act 122 of 1991 and by s.
9 of Act 86 of 1996 and substituted by s. 6 of B4tof 1998.

(b) Any person who issues a certificate under pardic(a) and who in such certifice
wilfully states anything which is false, shall bélty of an offence and liable on convict 1
to the punishment prescribed for the offence ofupg

(5) Whenever the question as to the existence atdeof a precious metal or
precious stone is or may become relevant to theisscriminal proceedings, a docun
purporting to be an affidavit made by a person whihat affidavit alleges th he is a
appraiser of precious metals or precious stonashnis in the service of the State, that ;uch
precious metal or such precious stone is indegeé@qus metal or a precious stone, a:  1e
case may be, that it is a precious metal or a @ue stone of a particular kind and appeariince
and that the mass or value of such precious metalah precious stone is as specified in that
affidavit, shall, upon its mere production at spebceedings, kprima faci¢ proof that it is 1
precious metal ca precious stone of a particular kind and appearand the mass orva e
of such precious metal or such precious stone $® &pecifiec

[Sub-s. (5) substituted by s. 11 of Act 5 of 19

(6) In criminal proceedings in which the findingafaction taken in connection with any
particular finger-print or palm-print is relevawntthe issue, a document purportingtob in
affidavit made by a person who in that affidaviegés that he in the service of the St:
and that he in the performance of his official ds

(@) found such finger-print or palm-print at or in taeicle or in the position
circumstances stated in the affidavit

(b) dealt with such finger-print or palm-print in theamrmer stated in the affida it,

shall, upon the mere production thereof at suchgedings, bprima faci¢ proof that suc
finger-print or palm-print was so found or, as tase may be, was so dealt w

(7) In criminal proceedings in which the physicahdition or the identity, in or at a
hospital, nursing home, ambulance or mortuaryngfageceased person or of any dead >dy
is relevant to the issue, a document purportingetan affidavit made ka person who in that
affidavit alleges

(@) that he is employed at or in connection with thsdital, nursing hom
ambulance or mortuary in question;

(b) that he during the performance of his official datbbserved the physi
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(©)

(d)

characteristics or condition of the deceased persaf the dead body
guestion; an

that while the deceased person or the dead boglyastion was under |
care, such deceased person or such dead body kasdtained the injuries r
wounds described in the affidavit, or sustainednjuries or wounds; «

that he pointed out or handed over the deceassdmer the dead body
guestion to a specified person or that he lefoéemeased person orthec d
body in question in the care of a specified peiwoinat the deceased per n
or the dead bodin question was pointed out or handed over to hifefoin
his care by a specified pers

shall, upon the mere production thereof at suckhg®dings, bprima faci¢ proof of the
matter so allege

(8) (a) In criminal proceedings in which the receipt, odst packing, marking, delive y
or despatch of any finger-print or palm-print, @iof clothing, specimen, tissue (as def i1ed
in section 1 of the Anatomical Donations and Posttem Examinatios Act, 1970 (Act 2
of 1970)), or any object of whatever nature isvatd to the issue, a document purportir to
be an affidavit made by a person who in that affitdaleges

(i)

(ii)

that he is in the service of the State or is ingice of or is attachedto e
South African Institute for Medical Research, anyarsity in the Republic or
any body designated by the Minister under subsect

[Sub-para. (i) amended by s. 46 of Act 97 of 1¢
that he in the performance of his official dut

(aa) received from any person, institute, State departroebody specifie
in the affidavit, a finger-print or palm-print, ate of clothing
specimen, tissue or object described in the affidaich was packe
or marked or, as the case may bhich he packed or marked in
manner described in the affida

(bb) delivered or despatched to any person, institutgeSlepartment
body specified in the affidavit, a finger-print palm-print, article c
clothing, specimen, tissue or object describethénaffidavit, which wes
packed or marked or, as trase may be, which he packed or marke¢ 1 in
the manner described in the affide

(cc) during a period specified in the affidavit, hadragér-print o
palm-print, article of clothing, specimen, tissueobject described
the affidavit in his custody in the manner desdatibethe affidavit
which was packed or marked in the mer described in the affida\

shall, upon the mere production thereof at suckg®dings, bprima faci¢ proof of the
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matter so alleged: Provided that the person whommelke such affidavit in any case rela ng
to any article of clothing, specimen or tissue, nsaye a certificate lieu of such affidavi

in which event the provisions of this paragrapHlsmutatis mutand apply with reference to
such certificate

(b) Any person who issues a certificate under pardic(a) and who in such certifice
wilfully states anything which is false, shall bélty of an offence and liable on convict 1
to the punishment prescribed for the offence ofupg.

(9) In criminal proceedings in which it is relevaatprove

(@) the details of any consignment of goods deliveoeithé Railway
Administration for conveyance to a specified consig a docume
purporting to be an affidavit made by a person whihat affidavit allege:

(1) that he consigned the goods set out in the affida\a consigne
specified in the affidavi

(i) that, on a date specified in the affidavit, hedeted such goods
caused such goods to be delivered to the Railwaysiiistration fo
conveyance to such consignee, and that the consigrmote referred 0
in such affidavit relates to suchods

shall, upon the mere production thereof at suchg®dings, bprima facie
proof of the matter so alleged:;

(b) that the goods referred to in paragri(a) were received by the Railwze
Administration for conveyance to a specified consigor that such goc
were handled or transhipped en route by the Ragwaministration,
document purporting to be arfidavit made by a person who in that affid: vit
alleges

(1) that he at all relevant times was in the servicthefRailway
Administration in a stated capac

(i) that he in the performance of his official dutieseived or, as the ce 2
may be, handled or transhipped the goods refeor@dthe consignme 1t
note referred to in paragra(a),

shall, upon the mere production thereof at suchg®dings, bprima facie
proof of the matter so allegt

(10) (a) The Minister may in respect of any measuring umsgnt as defined isection .
of the Trade Metrology Act, 197:Act 77 of 197.), by notice in th«Gazett prescribe th
conditions and requirements which shall be comphét before any readinby sucl
measuring instrument may be accepted in criminadgedings as proof of the fact whic t
purports to prove, and if the Minister has so ptieed such conditions and requirements and
upon proof that such conditions and requirements lbaen corrlied with in respect of ar +
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particular measuring instrument, the measuringunsént in question shall, for the purpc ses
of proving the fact which it purports to prove,dxeepted at criminal proceedings as prc /ing
the fact recorded by it, unless the trary is provec

(b) An affidavit in which the deponent declares tlin tonditions and requireme
referred to in paragraf(a) have been complied with in respect of the meagunstrumer
in question shall, upon the mere production thea¢die criminal proceedis in questior
be prima faci¢ proof that such conditions and requirements haenltomplied witl

(11) (a) The Minister may with reference to any syringented for the drawing
blood or any receptacle intended for the storinglobd, by notice in thGazett: prescrib:
the conditions and requirements relating to thardlaess and sealing or nner of sealin
thereof which shall be complied with before anytssgringe or receptacle may be use 1
connection with the analysing of the blood of aryspn for the purposes of crimi
proceedings, and

(1) any such syringe or receptacle is immediately leeth@ing used for the s:
purpose, in a sealed condition, or contained inlddr which is sealed witt a
seal or in a manner prescribed by the Minister

(i) any such syringe, receptacle or holder bears aorsewhent that the conditions
and requirements prescribed by the Minister haes lwemplied with i
respect of such syringe or recepte

proof at criminal proceedings that the seal, as firescribed, of such syringe or recep! le
was immediately before the use of such syringeoeptacle for the said purpose intact, ::hall
be deemed to constitLprima facie proof that the syringe or t receptacle in question w

then free from any substance or contamination wbathid materially affect the result of * 1e
analysis in questio

(b) An affidavit in which the deponent declares thatlad satisfied himself before using
the syringe or receptacle in quest

® that the syringe or receptacle was sealed as madwidparagrap(a) (i) anc
that the seal was intact immediately before thenggror receptacle was u: :d
for the said purpose; a

(i) that the syringe, receptacle or, as the case mahéddolder contained t
endorsement referred to in paragri(a) (ii),

shall, upon the mere production thereof at thegedmgs in question, Iprima facie proof
that the syringe or receptacle was so sealed{lthageal was so intact and that the syr 2,
receptacle or holder, as the case may be, wastsrsat

(c) Any person who for the purposes of this subsectiakes or causes to be ma
false endorsement on any syringe, receptacle dehdtnowing it to be false, shall be gu ty
of an offence and liable on conviction to the ptiment prescribed for t offence of perjury.
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(12) The court before which an affidavit or cedifie is under any of the precec
provisions of this section producedprima facie proof of the relevant contents thereof, 1 1ay
in its discretion cause the person who made theaait or issued the rtificate to bt
subpoenaed to give oral evidence in the proceedingsestion, or may cause writ
interrogatories to be submitted to such persomdply, and such interrogatories and
reply thereto purporting to be a reply from suckspa, shallikewise be admissible
evidence at such proceedir

(13) No provision of this section shall affect atiier law under which any certificate or
other document is admissible in evidence, and tbeigions of this section shall be deer ed
to be additional to and not in substitution of aagh law

212A Proof of certain facts by affidavit from person inforeign country

(1) Whenever in criminal proceedings the questiisea whether any particular ¢
transaction or occurrence did or did not take pl

(@) in any particular department or sub-departmentsifite or territory outsit
the Republic

(b) in any particular department or sub-departmennadministration in suc
state or territory which is similar to a provincadministration in tr
Republic

(c) in any branch or office of a department or sub-depant contemplated
paragrapl(a) or (b);

(d) in any particular court of law in such state oritery; or

(e) in any particular institution in such state or itery which is similar to a bar k
in the Republic

or whenever the question arises in such proceedihggher any particular functionary in any
such department, sub-department, branch, offiagt oo institution did or did not perfol

any particular act or did or did not take partmy @articular trasaction, the provisions
subsections (1), (2) and (3) of section 212 smutatis mutand apply: Provided that for tl e
purposes of this section a document purportingetarbaffidavit shall have no effect unle is-

(@) itis obtained in terms of an order of a competenirt or on the authority o a
competent government institution of the state oittey concerned, as t
case may be

(b) itis authenticated in the manner prescribed irrties of court for tk
authentication of documents executed outside tipeiBle; o

(c) itis authenticated by a person, and in the mamoatemplated iisection ¢ of
the Justices of the Peace and Commissioners o5@ath 1963 Act 16 o
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1969).

(2) The admissibility and evidentiary value of dfidavit contemplated in subsection (1)
shall not be affected by the fact that the fornthef oath, confirmation or attestation the of
differs from the form of the oath, confirmationaitestation precribed in the Repubili

(3) A court before which an affidavit contemplatacgubsection (1) is placed, may |
order to clarify obscurities in the said affidawt,the request of a party to the proceec s
order that a supplementary affidavit be submittethat oral evidere be heard: Provid
that oral evidence shall only be heard if the caudf the opinion that it is in the interest: of
the administration of justice and that a partyn® proceedings would be materi.
prejudiced should oral evidence not be he

[S. 212A inserted by s. 5 of Act 157 of 19¢
212B Proof of undisputed facts

(1) If an accused has appointed a legal adviserarahy stage during the proceedings, it
appears to a public prosecutor that a particulgrdafacts which must be proved in a chi rge
against an accused is or are not in issue or wilbe placed iissue in criminal proceedin s
against the accused, he or she may, notwithstarséictipn 220, forward or hand a notic to
the accused or his or her legal adviser settinghaitfact or those facts and stating that uch
fact or facts shall be deemedhave been proved at the proceedings unless netgieer
that any such fact will be placed in iss

(2) The first-mentioned notice contemplated in gatisn (1) shall be sent by certif
mail or handed to the accused or his or her |ledy@bar personally at least 14 days befor¢: the
commencement of the criminal proceedings or the gt for the coinuation of th
proceedings or within such shorter period as maydmeloned by the court or agreed upon by
the accused or his or her legal adviser and theeprdgor

(3) If any fact mentioned in such notice is intethtie be placed in issue at
proceedings, the accused or his or her legal reptative shall at least five days before e
commencement or the date set for the continuafitinegproceedings or witn such short:
period as may be condoned by the court or agreed with the prosecutor deliver a notice in
writing to that effect to the registrar or the &lef the court, as the case may be, or o
notify the registrar or the clerk of the courithat effect in which case the registrar ot
clerk of the court shall record such noti

(4) If, after receipt of the first-mentioned noticentemplated in subsection (1), any act
mentioned in that notice is not placed in issueademplated in subsection (3), the ¢
may deem such fact or facts, subject to the pronssof subsectiol (5) and (6), to have been
sufficiently proved at the proceedings conceri

(5) If a notice was forwarded or handed over byasg@cutor as contemplatec
subsection (1), the prosecutor shall notify thercatithe commencement of the proceec 1gs
of such fact and of the reaction thereto, if amyg] the court shall thereuporstitute ai
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investigation into such of the facts which are disputed and enquire from the acct
whether he or she confirms the information giveriig/prosecutor and whether he or 2
understands his or her rights and the implicatadrte procedur and where the lec
adviser of the accused replies to any questioméyourt under this section, the acci
shall be required by the court to declare whetleenrtshe confirms such reply or n

(6) The court may on its own initiative or at tleguest of the accused order
evidence to be adduced regarding any fact conteetpia subsection (¢

[S. 212B inserted by s. 10 of Act 86 of 19!

213 Proof of written statement by conser

Cases

() In criminal proceedings a written statemengthy person, other than an accust at
such proceedings, shall, subject to the provisarssibsection (2), be admissible as evid :nce
to the same extent as oral evidence to the samet &y such persc

(2) (a) The statement shall purport to be signed by thgopewho made it, and sf
contain a declaration by such person to the effextit is true to the best of his knowle 2
and belief and that he made the statement knowiiy if it were tended in evidence, |
would be liable to prosecution if he wilfully stdten it anything which he knew to be fals¢: or
which he did not believe to be tr

(b) If the person who makes the statement cannotitgidghall be read to him before he
signs it, and an endorsement shall be made thénetre person who so read the statement to
the effect that it was so re.

(c) A copy of the statement, together with a copyrof document referred to in t
statement as an exhibit, or with such informatismey be necessary in order to enabl he
party on whom it is served to inspect such docuroeatcopy thereof, she before the da
on which the document is to be tendered in eviddneserved on each of the other parti:s to
the proceedings, and any such party may, at leastiays before the commencement o he
proceedings, object to the statement being tendr evidence under this secti

(d) If a party objects under paragre(c) that the statement in question be tender 1
evidence, the statement shall not, but subjedté@tovisions of paragraj(e), be admissib e
as evidence under this sect

(e) If a party does not object under paragr(c) or if the parties agree before or dui g
the proceedings in question that the statementbeap tendered, the statement may, on
the mere production thereof at such proceedingadbetted as eviden in the proceeding ;.

() When the documents referred to in paragi(c) are served on an accused.
documents shall be accompanied by a written natifa in which the accused is inforn |
that the statement in question will be tenderegvidence at his trial in lieu the Stat
calling as a witness the person who made the statiebut that such statement shall

Copyright Juta & Company Limited




without the consent of the accused be so tendaredidence if he notifies the proseci
concerned, at least two days before the commenderhére proeedings, that he objects 0
the statement so being tendered in evidt

(3) The parties to criminal proceedings may, betrduring such proceedings, a¢
that any written statement referred to in subsasti@)(a) and(b) which has not been sen ed
in terms of subsection (/(c) be tendered in evidence at such process, whereupon su
statement may, upon the mere production theresd@t proceedings, be admitte:
evidence in the proceedin

(4) Notwithstanding that a written statement magarty person may be admissible s
evidence under this secti

(@) a party by whom or on whose behalf a copy of theestent was served, n vy
call such person to give oral evider

(b) the court may, of its own motion, and shall, upo@ application of any par ¢
to the proceedings in question, cause such peosba subpoenaed to g
oral evidence before the court or the court mayrelthe person concerne 1 is
resident outsidthe Republic, issue a commission in respect of peckon il
terms of section 17

(5) Any document or object referred to as an exfabd identified in a written statem :nt
tendered in evidence under this section, shaltdsdd as if it had been produced ¢
exhibit and identified in court by the person whada the stateme

(6) Any person who makes a statement which is dddchds evidence under this sec on
and who in such statement wilfully and falsely essanything which, if sworn, would he
amounted to the offence of perjury, shall be deetodthve committed the once of perjur/
and shall, upon conviction, be liable to the pumsht prescribed for the offence of perj .

214 Evidence recorded at preparatory examination admigble at trial in certain
circumstance:

The evidence of any witness recorded at a prepgrat@aminatior

(@) shall be admissible in evidence on the trial ofdbeused following upon such
preparatory examination, if it is proved to thasattion of the cour

(i) that the witness is de
(i) that the witness is incapable of giving evide
(i) that the witness is too ill to attend the trial

(iv) that the witness is being kept away from the tniathe means au
contrivance of the accused; i

(v)  that the evidence tendered is the evidence recdréliede the magistrete
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or, as the case may be, the regional magis

and if it appears from the preparatory examinatemord or it is proved to t/ e
satisfaction of the court that the accused orhaxéase may be, the State had a
full opportunity of cross-examining such witne

(b) may, if such witness cannot, after a diligent Sedoe found for purposes
the trial of the accused following upon such prafay examination,
cannot be compelled to attend such trial, in tisereétion of the court, b
subject to the prosions of subparagraph (v) of paragri(a), be read ¢
evidence at such trial, if it appears from the prafpry examination record or
it is proved to the satisfaction of the court ttiet accused or, as the case nlay
be, the State had a full opporturof cross-examining such witne

215 Evidence recorded at former trial admissible at laér trial in certain circumstances

The evidence of a witness given at a former triaynn the circumstances referred t 1 in
section 214mutatis mutand be admitted in evidence at any later trial ofshene persc
upon the same char

[S. 216 repealed by s. 9 of Act 45 of 19

217 Admissibility of confession by accuse

Cases

(1) Evidence of any confession made by any penmsoelation to the commission of ¢ 1y
offence shall, if such confession is proved to haeen freely and voluntarily made by s :h
person in his sound and sober senses and witheurnghlaeen unduly influeced thereto, k
admissible in evidence against such person at alnproceedings relating to such offer e:
Provided

(@) that a confession made to a peace officer, otlzar éhmagistrate or justice, or,
in the case of a peace officer referred to in eacsi34, a confession mad¢ 0
such peace officer which relates to an offence wafarence to which su
peace offier is authorized to exercise any power conferrexhdpm unde
that section, shall not be admissible in eviderndess confirmed and reduc ed
to writing in the presence of a magistrate or pestan:

[NB: Para. (a) has been substituted by s. 11 of the Criminal Preclure Amendment Ac
86 of 1996, a provision which will be put into opeation by proclamation. Se¢
PENDLEX.]

(b) that where the confession is made to a magistrateexduced to writing t
him, or is confirmed and reduced to writing in firesence of a magistrate, the
confession shall, upon the mere production thesetiie proceedings
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guestion

(1) be admissible in evidence against such persoragpears from tt
document in which the confession is contained th@tonfession wi
made by a person whose name corresponds to teatbfperson and, in
the case of a confession made to a strate or confirmed in tl
presence of a magistrate through an interpretarcdrtificate by tr
interpreter appears on such documents to the effathe interprete
truly and correctly and to the best of his abwityh regard to th
contents of te confession and any question put to such persaine
magistrate; ar

[Sub-para. (i) substituted by s. 13 of Act 56 0729

(i) be presumed, unless the contrary is proved, to begg freely ar
voluntarily made by such person in his sound aréiseenses a
without having been unduly influenced theretot d@ppears from tt
document in which the confession is contd that the confessionw 3
made freely and voluntarily by such person in bisrgl and sob
senses and without having been unduly influencecketb

(2) The prosecution may lead evidence in rebuftav@ence adduced by an accuse |in
rebuttal of the presumption under prov(b) to subsection (1

(3) Any confession which is under subsection (Admissible in evidence against
person who made it, shall become admissible aghims

(@) if he adduces in the relevant proceedings any eceleeither directly or
cross-examining any witness, of any oral or wrigeatement made by h
either as part of or in connection with such cositas, ani

(b) if such evidence is, in the opinion of the judgehe judicial officer presidir
at such proceedings, favourable to such pe

218 Admissibility of facts discovered by means of inadmssible confessio

Cases

(1) Evidence may be admitted at criminal proceeslimigany fact otherwise admissible in
evidence, notwithstanding that the witness whogesdence of such fact, discovered ¢ i1ch
fact, or obtained knowledge of such fact only ingequence of informan given by a
accused appearing at such proceedings in any coriesr statement which by law is
admissible in evidence against such accused atpockedings, and notwithstanding  t
the fact was discovered or came to the knowledgeich witnes against the wish or will f
such accuse

(2) Evidence may be admitted at criminal proceeslthgt anything was pointed out y
an accused appearing at such proceedings or théactror thing was discovered
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consequence of information given by such accusaskitihstanding that such pointi out ol
information forms part of a confession or statenveimth by law is not admissible
evidence against such accused at such procee

218 Confession not admissible against anoth

Cases

No confession made by any person shall be admesagkvidence against ano
persor

219A Admissibility of admission by accuse

Cases

(1) Evidence of any admission made extra-judicibilyany person in relation to f
commission of an offence shall, if such admissioasdnot constitute a confession of
offence and is proved to have been voluntarily madthat person, be admisle in
evidence against him at criminal proceedings mggitd that offence: Provided that where the
admission is made to a magistrate and reduceditimgvby him or is confirmed and reduc ed
to writing in the presence of a magistrate, theiadion sha, upon the mere productior
the proceedings in question of the document in lvthe admission is contain

(@) be admissible in evidence against such persoragpears from su
document that the admission was made by a persoesentame correspor s
to that of such person and, in the case of an ailonisnade to a magistrate or
confirmed in the presence a magistrate through an interpreter, if a cedtfic
by the interpreter appears on such document teftbet that he interpret
truly and correctly and to the best of his abwityh regard to the contents f
the admission and any question put tch person by the magistrate; i

(b) be presumed, unless the contrary is proved, to bege voluntarily made
such person if it appears from the document in vkhe admission
contained that the admission was made voluntayilsuzh perso

(2) The prosecution may lead evidence in rebuftav@ence adduced by an accuse |in
rebuttal of the presumption under subsectior

[S. 219A inserted by s. 14 of Act 56 of 19°
220 Admissions
Cases

An accused or his or her legal adviser or the puatse may in criminal proceedin
admit any fact placed in issue at such proceedingsany such admission shall be suffic 2nt
proof of such fac

[S. 220 substituted by s. 12 of Act 86 of 19
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221 Admissibility of certain trade or business record

Cases

(1) In criminal proceedings in which direct oraldance of a fact would be admissil 2,
any statement contained in a document and tendiegtablish that fact shall, ug
production of the document, be admissible as ezelef that fact if

(@) the document is or forms part of a record relatongny trade or business ¢ 1d
has been compiled in the course of that trade sinbas, from informatic
supplied, directly or indirectly, by persons whaov@ar may reasonably
supposed to have rsonal knowledge of the matters dealt with ir
information they supply; at

(b) the person who supplied the information recordetthénstatement in questi »n
is dead or is outside the Republic or is unfit &son of his physical or mental
condition to attend as a witness or cannot witlsaaable diligence |
identified or foind or cannot reasonably be expected, having regare time
which has elapsed since he supplied the informatsowell as all tr
circumstances, to have any recollection of the enatiealt with in tr
information he supplie

(2) For the purpose of deciding whether or noaéeshent is admissible as evide
under this section, the court may draw any readenaference from the form or conten f
the document in which the statement is contained naay, in deciding whetl or not :
person is fit to attend as a witness, act on aficate purporting to be a certificate ¢
registered medical practition

(3) In estimating the weight to be attached taateshent admissible as evidence u  2r
this section, regard shall be had to all the cirstamces from which any inference r
reasonably be drawn as to the accuracy or othenfidee statement, and, iarticular, to thz2
guestion whether or not the person who suppliednfieemation recorded in the statem: t,
did so contemporaneously with the occurrence tence of the facts stated, and tc
guestion whether or not that person or any persanearied with making or keeping t
record containing the statement, had any incemtiva®nceal or misrepresent the fe

(4) No provision of this section shall prejudice #dmissibility of any evidence wh |
would be admissible apart from the provisions o gectior

(5) In this sectior

'business includes any public transport, public utility eamdar undertaking carried «
by a local authority, and the activities of the FOfice and the Railways Administratic

‘document’ includes any device by means of which informatgrecorded or store
anc
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'statement’ includes any representation of fact, whether miaaeords or otherwis

222 Application to criminal proceedings of certain provsions of Civil Proceeding
Evidence Act, 1965, relating to documentary evidem

The provisions of sections 33 to 38 inclusive,h&f Civil Proceedings Evidence A
1965 Act 25 of 196)), shallmutatis mutand apply with reference to criminal proceedir s.

[S. 223 repealed by s. 9 of Act 45 of 19
224 Judicial notice of laws and other published matte
Judicial notice shall in criminal proceedings bieetaof:

(@) any law or any matter published in a publicationchhpurports to be ti
Gazett or theOfficial Gazett of any province

[Para.(a) amended by s. 1 of Act 49 of 19¢

(b) any law which purports to be published under thgesatendence or authority
of the Government Print

225 Evidence of prints or bodily appearance of accust

Cases

(1) Whenever it is relevant at criminal proceeditggascertain whether any finger-pr 1t,
palm-print or foot-print of an accused at such pestings corresponds to any o
finger-print, palm-print or foot-print, or whethtre body of such an accuseas or had ar
mark, characteristic or distinguishing featurelomgs or showed any condition
appearance, evidence of the finger-prints, palmtpior foot-prints of the accused or that the
body of the accused has or had any mark, charsttesr ditinguishing feature or shows r
showed any condition or appearance, including emdef the result of any blood test of he
accused, shall be admissible at such procee:

(2) Such evidence shall not be inadmissible byaeasly thereof that the finger-pri
palm-print or foot-print in question was not talkarthat the mark, characteristic, feat
condition or appearance in question was not asnedan accordanceith the provisions ¢
section 37, or that it was taken or ascertainethagthe wish or the will of the accus
concernec

226 Evidence of no sexual intercourse between spouseabrassible

For the purposes of rebutting the presumptiondhatild to whom a married woman 1as
given birth is the offspring of her husband, sudman or her husband, such woman o er
husband or both of them may in criminal proceedujigs evidence that they d no sexuz
intercourse with one another during the period wihenchild was conceive
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227 Evidence of character and previous sexual experieg

Cases

(1) Evidence as to the character of an accused tr the character of any person agilinst
or in connection with whom a sexual offence as empiated in the Criminal Law (Sex
Offences and Related Matters) Amendment Act, 2B80&lleged to have be«committed
shall, subject to the provisions of subsection lf2)admissible or inadmissible if s
evidence would have been admissible or inadmissibine 30th day of May, 19¢

(2) No evidence as to any previous sexual expegienconduct of any person agains<t or
in connection with whom a sexual offence is allegetave been committed, other t
evidence relating to sexual experience or condurtspect of the offence vch is bein
tried, shall be adduced, and no evidence or questioross examination regarding s
sexual experience or conduct, shall be put to peckon, the accused or any other witne ;s at
the proceedings pending before the court ur

(@) the court has, on application by any party to ttee@edings, granted leave [0
adduce such evidence or to put such questic

(b) such evidence has been introduced by the prosec

(3) Before an application for leave contemplatedubsection (2(a) is heard, the cot t
may direct that any person, including the complainahose presence is not necessary 1ay
not be present at the proceedi

(4) The court shall, subject to subsection (6)ngthe application referred to
subsection (2(a) only if satisfied that such evidence or questignsirelevant to tt
proceedings pending before the cc

(5) In determining whether evidence or questioraagontemplated in this sectio
relevant to the proceedings pending before thetcthe court shall take into account whether
such evidence or questionil

(@) isinthe interests of justice, with due regardht® accused's right to a fair trial;
(b) isin the interests of society in encouraging #@orting of sexual offence

(c) relates to a specific instance of sexual activatgvant to a fact in isst

(d) s likely to rebut evidence previously adduced ey prosecutiol

(e) isfundamental to the accused's defe

(H is not substantially outweighed by its potentiajpdice to the complainar 3
personal dignity and right to privacy;

(g) s likely to explain the presence of semen or thece of pregnancy or disease
or any injury to the complainant, where it is relat/to a fact in issu
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(6) The court shall not grant an application refdrto in subsection (i(a) if, in its
opinion, such evidence or questioning is sougletadduced to support an inference th: t by
reason of the sexual nature of the complainanpsmence or condur the complainan

(@) is more likely to have consented to the offencadiied; o
(b) is less worthy of belie

(7) The court shall provide reasons for grantingebusing an application in terms
subsection (2(a), which reasons shall be entered in the recordeptoceeding

[S. 227 substituted by s. 2 of Act 39 of 1989 ap@ 68 of Act 32 of 2007

228 Evidence of disputed writing

Cases

Comparison at criminal proceedings of a disputetingrwith any writing proved to [
genuine, may be made by a witness, and such wsiing the evidence of any withess' :h
respect thereto, may be submitted as proof of éimeligeness or otherwisethe writing ir
dispute

229 Evidence of times of sunrise and suns

Cases

(1) The Minister may from time to time by noticetire Gazett approve of table
prepared at any official observatory in the Repubfithe times of sunrise and sunse
particular days at particular places in the Reputiany portion thereof, anppearing i
any publication specified in the notice, and thpoeusuch tables shall, until the notic
withdrawn, on the mere production thereof in criatiproceedings be admissible as pro« f of
such times

(2) Tables in force immediately prior to the commement of this Act by virtue of t
provisions of section 26 of the General Law Amendi#ect, 1952 Act 32 of 195)), shall b
deemed to be tables approved under subsectior {issectior

230 Evidence and sufficiency of evidence of appointmemnd public office
Any evidence which, on the thirtieth day of Mayg1¢

(@) would have been admissible as proof of the app@ntraf any persontoa y
public office or of the authority of any personattt as a public officer, sh
be admissible in evidence in criminal proceedi

(b) would have been deemed sufficient proof of the apgpwnt of any person >
any public office or of the authority of any perdoract as a public office
shall in criminal proceedings be deemed to be @efit proof of suc
appointment or authoy.
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231 Evidence of signature of public office

Cases
Any document
(@) which purports to bear the signature of any pehsading a public office; ard

(b) which bears a seal or stamp purporting to be asestbmp of the department,
office or institution to which such person is atted

shall, upon the mere production thereof at crimprateedings, kprima facie proof tha
such person signed such docurr

232 Article may be proved in evidence by means of photwaph thereot

(1) Any court may in respect of any article, ottlean a document, which any part
criminal proceedings may wish to produce to thericasiadmissible evidence at s
proceedings, permit such party to produce as eu&lan lieu of such article, a photograp
thereof, notwithstanding that such article is atalg and can be produced in evide

(2) The court may, notwithstanding the admissiodanrsubsection (1) of the photograph
of any article, on good cause require the produoaticthe article in questic

233 Proof of public document:

(1) Whenever any book or other document is of suphblic nature as to be admiss le
in evidence upon its mere production from propetady, any copy thereof or extr
therefrom shall be admissible in evidence at crahproceedings if it is proveto be ai
examined copy or extract, or if it purports to ed and certified as a true copy or ex act
by the officer to whose custody the original isrested

(2) Such officer shall furnish such certified capyextract to any person apply
therefor, upon payment of an amount in accordantethe tariff of fees prescribed by
under any law or, if no such tariff has been s@gnibed, an amount in accance with suc 1
tariff of fees as the Minister, in consultation kvthe Minister of Finance, may from time >
time determine

234 Proof of official document:

Cases

(1) It shall, at criminal proceedings, be suffigiemprove an original official docume t
which is in the custody or under the control of &tgte official by virtue of his office, i
copy thereof or an extract therefrom, certifiechdsue copy oextract by the head of t
department concerned or by any State official aigkd thereto by such head, is produce d in
evidence at such proceedir

(2) (a) An original official document referred to in subien (1), other than the recc |
of judicial proceedings, may be produced at crifnpmaceedings only upon the order of e
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attorney-genere

(b) It shall not be necessary for the head of the rdiey@mt concerned to appear in pel son
to produce an original document under parag(a), but such document may be produced by
any person authorized thereto by such t

(3) Any official who, under subsection (1), cedsiany copy or extract as true knov 1g
that such copy or extract is false, shall be guftgn offence and liable on convictior
imprisonment for a period not exceeding two Y«

235 Proof of judicial proceedings

Cases

(1) It shall, at criminal proceedings, be suffigiém prove the original record of judic |
proceedings if a copy of such record, certifiegharporting to be certified by the registra or
clerk of the court or other officer having the @t of the ecord of such judici
proceedings or by the deputy of such registrarkae other officer or, in the case wh
judicial proceedings are taken down in shorthanlblyamechanical means, by the person who
transcribed such proceedings, as a true copuch record, is produced in evidence at: ch
criminal proceedings, and such copy sha prima facie proof that any matter purporting o
be recorded thereon was correctly recot

(2) Any person who, under subsection (1), certifieg copy as true knowing thats 1
copy is false, shall be guilty of an offence amdblé on conviction to imprisonment fc
period not exceeding two ye:

236 Proof of entries in accounting records and documeation of banks

(1) The entries in the accounting records of a bank any document which is in
possession of any bank and which refers to theesdites or to any business transactic  of
the bank, shall, upon the mere production at cranpnoceedings of a doment purportin
to be an affidavit made by any person who in tiffedavit alleges-

(@) that he is in the service of the bank in ques

(b) that such accounting records or document is obbas the ordinary recor 3
or document of such bat

[Para.(b) substituted by s. 1(a) of Act 204 of 1993

(c) that the said entries have been made in the usdabrainary course of tl
business of such bank or the said document hasdosepiled, printed ¢
obtained in the usual and ordinary course of thenass of such bank; ¢

(d) that such accounting records or document is irctis¢ody or under the control
of such banl
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[Para.(d) substituted by s. 1(b) of Act 204 of 1993

beprima facie proof at such proceedings of the matters, traiectind accounts recorded in
such accounting records or docum

(2) Any entry in any accounting record referredntsubsection (1) or any docum
referred to in subsection (1) may be proved atiaahproceedings upon the mere production
at such proceedings of a document purporting tarbaffidavit made by anyerson who i
that affidavit alleges

(@) that he is in the service of the bank in ques

(b) that he has examined the entry, accounting reaodd@ument in questio
anc

(c) that a copy of such entry or document set outematffidavit or in an annext re
thereto is a correct copy of such entry or docut

(3) Any party at the proceedings in question adaafm evidence is adduced in te ns
of this section or against whom it is intendedddwce evidence in terms of this sect
may, upon the order of the court before which ttee@edings are pendinnspect th
original of the document or entry in question angl accounting record in which such el -y
appears or of which such entry forms part, and gacty may make copies of such docurient
or entry, and the court shall, upon the applicatibthe paty concerned, adjourn t
proceedings for the purpose of such inspectioh@making of such copit

(4) No bank shall be compelled to produce any atiog record referred to
subsection (1) at any criminal proceedings, urtlessourt concerned orders that any : :h
record be produce

(5) In this section

‘document’ includes a recording or transcribed computer punproduced by al
mechanical or electronic device and any device bgma of which information is recordec or
stored; an

‘entry’ includes any notation in the accounting records béank by any mea
whatsoeve

[S. 236 substituted by s. 45 of Act 129 of 19

236A Proof of entries in accounting records and documeation of banks in countries
outside Republic

(1) The entries in the accounting records of atitutgn in a state or territory outside the
Republic which is similar to a bank in the Repubdind any document which is in
possession of such an institution and which rdfetke said entries to any busine:
transaction of the institution, shall, upon the engroduction at criminal proceedings
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document purporting to be an affidavit made by p@rson who in that affidavit allege
(@) that he is in the service of the institution in sfien:

(b) that such accounting records or document are ag terordinary records
document of the institutio

(c) that the said entries have been made in the usdabrainary course of t|
business of such institution; &

(d) that such accounting records are or documenttisaircustody or under t
control of such institutiol

beprima facie proof at such proceedings of the matters, traiectind accounts recorded in
such accounting records or docum

(2) Any entry in any accounting record contemplategubsection (1) or any docum 1t
contemplated in subsection (1) may be proved atical proceedings upon the m
production at such proceedings of a document ptingoto be an affidavit made by ¢
person who in that affidavit allege

(@) that he is in the service of the institution in sfien:

(b) that he has examined the entry, accounting recodd@ment in questio
anc

(c) that a copy of such entry or document set outemtffidavit or in an annext re
thereto is a correct copy of such entry or docut

(3) A document purporting to be an affidavit sHaflthe purposes of this sectionh e
no effect unless

(@) itis obtained in terms of an order of a competenirt or on the authority o a
competent government institution of the state oittey concerned, as t
case may be

(b) itis authenticated in the manner prescribed irrties of court for tk
authentication of documents executed outside tipeiBle; o

(c) itis authenticated by a person, and in the mamoatemplated iisection ¢ of
the Justices of the Peace and Commissioners o5@ath 1963 Act 16 o
1967).

(4) The admissibility and evidentiary value of dfidavit contemplated in subsectic
(1) and (2) shall not be affected by the fact thatform of the oath, confirmation
attestation thereof differs from the form of thehpaonfirmation or attestion prescribed i
the Republic

(5) A court before which an affidavit contemplatacgubsections (1) and (2) ispla 1
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may, in order to clarify obscurities in the saiflddvit, on the request of a party to
proceedings order that a supplementary affidavguimmitted or that or evidence be heal I:
Provided that oral evidence shall only be heatdefcourt is of the opinion that it is in-
interests of the administration of justice and thagarty to the proceedings woulc
materially prejudiced should oral evidence not eard

(6) In this section

'‘document’ includes a recording or transcribed computer punproduced by al
mechanical or electronic device and any device bgma of which information is recordec or
stored; an

‘entry’ includes any notation, by any means whatsoevehgrmaccounting records of in
institution contemplated in subsection

[S. 236A inserted by s. 6 of Act 157 of 19¢
237 Evidence on charge of bigam

(1) At criminal proceedings at which an accusecharged with bigamy, it shall, as soon
as it is proved that a marriage ceremony, othar tha ceremony relating to the alle
bigamous marriage, took place within the Repubditwleen the accused arnother persol
be presumed, unless the contrary is proved, teattdrriage was on the date of
solemnization thereof lawful and bindi

(2) At criminal proceedings at which an accusech&rged with bigamy, it shall
presumed, unless the contrary is proved, thateetinie of the solemnization of the alle 1
bigamous marriage there subsisted between theeteamsl another person wful anc
binding marriage

(@) if thereis produced at such proceedings, in asg aawhich the marriage
alleged to have been solemnized within the Repustiextract from tt
marriage register which purpot

® to be a duplicate original or a copy of the mariaggister relating
such marriage; ai

(i) to be certified as such a duplicate original ohsaicopy by the pers 1
having the custody of such marriage register ca bggistrar ¢
marriages

(b) if there is produced at such proceedings, in asg aawhich the marriage
alleged to have been solemnized outside the Repabtiocument whic
purports

(1) to be an extract from a marriage register keptweg to law in th
country where the marriage is alleged to have ketamnized; ar
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(i) to be certified as such an extract by the persembgdhe custody «
such register, if the signature of such persorhercertificate i
authenticated in accordance with any law of theuRép governing th
authentication of documents execuoutside the Republi

(3) At criminal proceedings at which an accusech&rged with bigamy, eviden:

(@) that shortly before the alleged bigamous marriageatcused had be
cohabiting with the person to whom he is allegeddadawfully marriec

(b) that the accused had been treating and recogrsaicig person as a spot
anc

(c) of the performance of a marriage ceremony betweemt¢cused and st
persor

shall, as soon as the alleged bigamous marriagerewér solemnized, has been prover e
prima facie proof that there was a lawful and binding marriagbsisting between t
accused and such person at the time of the solatiomzof the alleged bigamc marriage

238 Evidence of relationship on charge of ince

(1) At criminal proceedings at which an accusecharged with incest as contemple d
in section 12 of the Criminal Law (Sexual Offene@sl Related Matters) Amendment s,
2007

(@) it shall be sufficient to prove that the personiagfavhom or by whom ti
offence is alleged to have been committed, is exptd be the line
ascendant or descendant or the sister, brothemstéer, stepfathe
stepdaughter or stepson of other party to the ince

(b) the accused shall be presumed, unless the comrargved, to have h
knowledge, at the time of the alleged offencehefrelationship existir
between him or her and the other party to the ir

[Sub-s. (1) substituted by s. 68 of Act 32 of 2(

(2) Whenever the fact that any lawful and bindingrmage was contracted is relevar : to
the issue at criminal proceedings at which an axtischarged with incest as contempl ted
in section 12 of the Criminal Law (Sexual Offenegs! Related Matters)mendment Ac
2007, such fact may be provprima faci¢ in the manner provided in section 237 for
proof of the existence of a lawful and binding rnege of a person charged with biga

[Sub-s. (2) substituted by s. 68 of Act 32 of 2(
23S Evidence on charge of infanticide or concealment ddirth

(1) At criminal proceedings at which an accusecharged with the killing of
newly-born child, such child shall be deemed toehlagen born alive if the child is provec to
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have breathed, whether or not the child had arpiewigent circulation, andshall not b
necessary to prove that such child was, at the dints death, entirely separated from
body of its mothe

(2) At criminal proceedings at which an accusecharged with the concealment of e
birth of a child, it shall not be necessary to gevhether the child died before or ator¢ er
birth.

240 Evidence on charge of receiving stolen proper

(1) At criminal proceedings at which an accusechisrged with receiving stol
property which he knew to be stolen property, evodemay be given at any stage ol
proceedings that the accused was, within the pefibadelve months immediately preding
the date on which he first appeared in a magisérataurt in respect of such charge, four |in
possession of other stolen property: Providedribauch evidence shall be given agains : the
accused unless at least three days' notice imgiitas ben given to him that it is intendec to
adduce such evidence against |

(2) The evidence referred to in subsection (1) beyaken into consideration for
purpose of proving that the accused knew that tbpgsty which forms the subject of
charge was stolen prope

(3) Where the accused is proved to have receive@rbperty which is the subject of he
charge, from a person under the age of eighteas,\lea shall be presumed to have knov'n at
the time when he received such property that it stalen property, uess it is provel

(@) that the accused was at that time under the atyeeoty-one years;

(b) that the accused had good cause, other than tleestagéement of the pers 1
from whom he received such property, to believe, that he did believe, tt at
such person had the right to dispose of such pip

241 Evidence of previous conviction on charge of recaiwg stolen property

If at criminal proceedings at which an accusedarged with receiving stolen prope y
which he knew to be stolen property, it is provieat such property was found in
possession of the accused, evidence may at arg/atdlge proceedings be gi\ that th
accused was, within the five years immediately @déty the date on which he first appei red
in a magistrate's court in respect of such chargeyicted of an offence involving fraud
dishonesty, and such evidence may be taken intsideraton for the purpose of proving that
the accused knew that the property found in his@esion was stolen property: Provided that
not less than three days' notice in writing shalgbven to the accused that it is intende 0
adduce evidence of such preus convictior

242 Evidence on charge of defamatic

If at criminal proceedings at which an accusedarged with the unlawful publicati |
of defamatory matter which is contained in a padakl it is proved that such periodica
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the part in which such defamatory matter is comrt@jrnwvas published bhe accused, otr
writings or prints purporting to be other numberparts of the same periodical, previot ly
or subsequently published, and containing a pristattment that they were published k 'or
for the accused, shall be admissible in evidenthout further proof of their publicatic

243 Evidence of receipt of money or property and genefaleficiency on charge of theft
(1) At criminal proceedings at which an accusecharged with thef

(@ While employed in any capacity in the service & 8tate, of money or
property which belonged to the State or which carteethe possession of 1 1e
accused by virtue of his employme

(b) while a clerk, servant or agent, of money or ofperty which belongedto I s
employer or principal or which came into the poss®sof the accused
account of his employer or princig

an entry in any book of account kept by the accusda:pt under or subject to his charg or
supervision, and which purports to be an entnhefreceipt of money or of property, shal be
proof that such money or such property was recebyeithe accuse.

(2) It shall not be necessary at proceedings el in subsection (1) to prove the t 1eft
by the accused of a specific sum of money or ofifipegoods, if

(@) on the examination of the books of account kegherentries made by t
accused or under or subject to his charge or sigo@ny there is proof of
general deficiency; ai

(b) the court is satisfied that the accused stole theay or goods so deficient r
any part therec

244 Evidence on charge relating to seals and starr

At criminal proceedings at which an accused is@bawith any offence relating to ¢ 1y
seal or stamp used for the purposes of the publienue or of the post office in any fore n
country, a despatch purporting to be from the eff@dministering thgovernment of suc
country and transmitting to the State Presidentséamyp, mark or impression and stating it to
be a genuine stamp, mark or impression of a dieeplaother instrument provided orm le
or used by or under the direction of the prop¢thority of such country for the purpose
denoting stamp duty or postal charge, shall omgse production at such proceeding
prima facie proof of the facts stated in the despe

245%(19) Evidence on charge of which false representation edemen
Cases

If at criminal proceedings at which an accusedarged with an offence of whicl
false representation is an element, it is provatlithe false representation was made b he
accused, he shall be deemed, unless the contrargved, to have madech representatic 1
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knowing it to be fals:
246 Presumptions relating to certain document

Any document, including any book, pamphlet, letténGular letter, list, record, place |
or poster, which was at any time on premises oeclipy any association of persc
incorporated or unincorporated, or in the possessiainder the control of y office-bearel,
officer or member of such association, ¢

(@) on the face whereof a person of a name correspgndithat of an accus
person appears to be a member or an office-bebseich association, sh:
upon the mere production thereof by the prosecuwtamiminal proceeding
beprima facie prooi that the accused is a member or an office-be&srab
association, as the case may

(b) on the face whereof a person of a name correspgndithat of an accus
person who is or was a member of such associappears to be the autl r
of such document, shall, upon the mere productierebf by the prosecuti n
at criminal proceedirs, beprima faci¢ proof that the accused is the au
thereof

(c) which on the face thereof appears to be the mirartascopy of or an extre t
from the minutes of a meeting of such associatioof @any committee thereof,
shall, upon the mere production thereof by thegmoson at crimin:
proceedings, tprima facie proof of the holding of such meeting and of 2
proceedings there

(d) which on the face thereof discloses any objectiohsassociation, shall, ug »n
the mere production thereof by the prosecutiomiatical proceedings, |
prima facie proof that the said object is an object of sudoeistion

247 Presumptions relating to absence from Republic ofestain persons

Any document, including any newspaper, periodisagk, pamphlet, letter, circu
letter, list, record, placard or poster, on theefathereof it appears that a person ofar e
corresponding to that of an accused person hasygiaticular time beeoutside th
Republic or has at any particular time made angstant outside the Republic, shall, u n
the mere production thereof by the prosecutioniatioal proceedings, kprima faci¢ proof
that the accused was outside the Republic at smehdr,as the case may be, that the accused
made such statement outside the Republic at sm&h ti such document is accompanier by
a certificate, purporting to have been signed lySbhcretary for Foreign Affairs, to the ef ect
that he is satisfied that sudocument is of foreign origi

248 Presumption that accused possessed particular quatiation or acted in particular
capacity

(1) If an act or an omission constitutes an offemcy when committed by a pers
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possessing a particular qualification or qualityyested with a particular authority or aci 1g
in a particular capacity, an accused charged with &in offence uponcharge alleging th

he possessed such qualification or quality or vested with such authority or was actin in
such capacity, shall, at criminal proceedings, d&@nted to have possessed such qualific ition
or quality or to have been vested with sucthority or to have been acting in such capi ity
at the time of the commission of the offence, usmkasch allegation is at any time during 1e
criminal proceedings expressly denied by the actosés disprove:

(2) If such allegation is denied or evidence isttedisprove it after the prosecution as
closed its case, the prosecution may adduce adgmse and submit any argument in sugport
of the allegation as if it had not closed its ¢

249 Presumption of failure to pay tax or to furnish information relating to tax

When an accused is at criminal proceedings chasggadany offence of which tt
failure to pay any tax or impost to the State, fawbich the failure to furnish to any officer of
the State any information relating to any tax opast which is or may | due to the State ;
an element, the accused shall be deemed to hdee faipay such tax or impost or to furr ish
such information, unless the contrary is pro

250 Presumption of lack of authority
Cases
(1) If a person would commit an offence if
(@) carried on any occupation or busin
(b) performed any ac
(c) owned or had in his possession or custody or usgaricle; o
(d) was present at or entered any pl

without being the holder of a licence, permit, pission or other authority or qualification (in
this section referred to as the 'necessary auytypan accused shall, at criminal proceec 1gs
upon a charge that he committed such an offencéebmed ot to have been the holder f
the necessary authority, unless the contrary igqut

(2) (a) Any peace officer and, where any fee payablefemecessary authority wo
accrue to the National Revenue Fund or the RaievayHarbour Fund or a provinc
revenue fund, any person authorized thereto inngrity the head of the relevarepartmer t
or sub-department or by the officer in charge efriéslevant office, may demand
production from a person referred to in subsedtigrof the necessary authority whicl
appropriate

[Para.(a) amended by s. 1 of Act 49 of 1996 and by s. 4af18 of 1996

(b) Any peace officer, other than a police officialuniform, and any person authori. :d

Copyright Juta & Company Limited




under paragrap(a) shall, when demanding the necessary authority &ioynperson, produ :e
at the request of that person, his authority toarthk deman

(3) Any person who is the holder of the necessatlyaity and who fails withol
reasonable cause to produce forthwith such auyhorithe person making the demand u der
subsection (2) for the production thereof, or waitsfwithout reasonable cauw© submi
such authority to a person and at a place andmaich reasonable time as the pe
making the demand may specify, shall be guiltyrobience and liable on conviction t
fine not exceeding R300 or to imprisonment for aqeknot exceedig three month

[Sub-s. (3) substituted by s. 15 of Act 33 of 1$
251 Unstamped instrument admissible in criminal proceethgs

An instrument liable to stamp duty shall not bedhiabdmissible at criminal proceedings
on the ground only that it is not stamped as reglinoy law

252 The law in cases not provided fc

Cases

The law as to the admissibility of evidence whicisvin force in respect of crimit
proceedings on the thirtieth day of May, 1961, Istyaply in any case not expressly provi ed
for by this Act or any other la

252A Authority to make use of traps and undercover operaons and admissibility of
evidence so obtaine:

Cases

(1) Any law enforcement officer, official of the&ié or any other person authori
thereto for such purpose (hereinafter referred tihis section as an official or his or
agent) may make use of a trap or engage in an covEroperation in orr to detec
investigate or uncover the commission of an offepcéo prevent the commission of
offence, and the evidence so obtained shall bessilohe if that conduct does not go bey nd
providing an opportunity to commit an offence: Rdad thatwhere the conduct goes beynnd
providing an opportunity to commit an offence artanay admit evidence so obtail
subject to subsection (¢

(2) In considering the question whether the condoets beyond providing
opportunity to commit an offence, the court shaWé regard to the following factol

(@) Whether, prior to the setting of a trap or the ofsan undercover operatic
approval, if it was required, was obtained from akierney-general to enge je
such investigation methods and the extent to wtiietlinstructions «
guidelines issued kthe attorney-general were adhere:

(b) the nature of the offence under investigation,udtig-
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(1) whether the security of the State, the safety efatblic, th
maintenance of public order or the national econ@sgriousl
threatened thereb

(i) the prevalence of the offence in the area concearat
(i) the seriousness of such offen

(c) the availability of other techniques for the detattinvestigation ¢
uncovering of the commission of the offence orghevention thereof in tl
particular circumstances of the case and in the @vacernec

(d) whether an average person who was in the posifitreaaccused, would heve
been induced into the commission of an offencenbykind of condur
employed by the official or his or her agent coneer,

(e) the degree of persistence and number of attempds mathe official or his or
her agent before the accused succumbed and comithdeffence

() the type of inducement used, including the degfekeceit, trickery
misrepresentation or rewat

(g) the timing of the conduct, in particular whetheg tfficial or his or her age t
instigated the commission of the offence or becamwelved in an existin
unlawful activity;

(h) whether the conduct involved an exploitation of lamncharacteristics such as
emotions, sympathy or friendship or an exploitatbthe accused's persor al,
professional or economic circumstances in ordéndeease the probability f
the commissia of the offence

(i)  whether the official or his or her agent has exptbia particular vulnerabili /
of the accused such as a mental handicap or aasulesaddiction

() the proportionality between the involvement of dffécial or his or her age
as compared to that of the accused, including sesament of the extent
the harm caused or risked by the official or hifi@r agent as comparec
that of the accsed, and the commission of any illegal acts byoffieial or his
or her agent

(k) any threats, implied or expressed, by the offiorahis or her agent against he
accused

()  whether, before the trap was set or the underagweration was used, thr
existed any suspicion, entertained upon reasomggbiends, that the accus 1
had committed an offence similar to that to whioh tharge relate

(m) whether the official or his or her agent actedoondjor bad faith;
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(n) any other factor which in the opinion of the ccuas a bearing on t
guestion

(3) (a) If a court in any criminal proceedings finds tirathe setting of a trap or t
engaging in an undercover operation the conduct gegond providing an opportunity
commit an offence, the court may refuse to alloshsevidence to be tende or may refus @
to allow such evidence already tendered, to statite evidence was obtained in an improper
or unfair manner and that the admission of suctienge would render the trial unfail
would otherwise be detrimental to the administratdjustice.

(b) When considering the admissibility of the evidetiee court shall weigh up t
public interest against the personal interest efatcused, having regard to the follov
factors, if applicable

® The nature and seriousness of the offence, inal

(aa) whether it is of such a nature and of such an éxiet the security «
the State, the safety of the public, the mainteearigublic order or tt e
national economy is seriously threatened ther

(bb) whether, in the absence of the use of a trap andercover operation, it
would be difficult to detect, investigate, uncoeemprevent it
commission

(cc) whether it is so frequently committed that speriabsures are requii :d
to detect, investigate or uncover it or to preventommission; o

(dd) whether it is so indecent or serious that thersgtif a trap or tr
engaging of an undercover operation was justit

(i) the extent of the effect of the trap or undercaperation upon the interests of
the accused, if regard is had

(aa) the deliberate disregard, if at all, of the accissadhts or any applicatile
legal and statutory requiremen

(bb) the facility, or otherwise, with which such requirents could have bezn
complied with, having regard to the circumstancewhich the offenc :
was committed; o

(cc) the prejudice to the accused resulting from anyraper or unfal
conduct;

(i) the nature and seriousness of any infringementyfundamental rigl
contained in the Constitutio

(iv) whether in the setting of a trap or the engageroeah undercover operati 1
the means used was proportional to the seriousrig¢lse offence; an
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(v) any other factor which in the opinion of the coamght to be taken in
account,

(4) An attorney-general may issue general or spegifidelines regarding t
supervision and control of traps and undercoveraijmns, and may require any officia
his or her agent to obtain his or her written appran order to set a trap or engage in €
undercover operation at any place within his ordrer of jurisdiction, and in connect
therewith to comply with his or her instructiongjtten or otherwise

(5) (a) An official or his or her agent who sets or papiates in a trap or an undercc :r
operation to detect, investigate or uncover ordiain evidence of or to prevent
commission of an offence, shall not be criminaliple in respect of anyct whicl
constitutes an offence and which relates to thdraundercover operation if it w
performed in good faitf

(b) No prosecution for an offence contemplated in panate(a) shall be institute
against an official or his or her agent without Wréten authority of the attorney-gener

(6) If at any stage of the proceedings the quessioaised whether evidence shoulc e
excluded in terms of subsection (3) the burderrobfto show, on a balance of probabilities,
that the evidence is admissible, shall rest orpthsecution: Proved that the accused st |l
furnish the grounds on which the admissibilitylod evidence is challenged: Provided further
that if the accused is not represented the coait shise the question of the admissibilit Hf
the evidence

(7) The question whether evidence should be exdlidéerms of subsection (3) may, on
application by the accused or the prosecutionyarter of the court of its own accord
adjudicated as a separate issue in dis

[S. 252A inserted by s. 1 of Act 85 of 19¢
253 Saving of special provisions in other law

No provision of this Chapter shall be construediaslifying any provision of any otl r
law whereby in any criminal proceedings referrethtesuch law certain specified facts . 1
circumstances are deemed to be evidence or alartfact or circumstale may be prove
in a manner specified there

CHAPTER 25
CONVERSION OF TRIAL INTO ENQUIRY (ss 254-255)

254 Court may refer juvenile accused to children's cout

Cases

(1) If it appears to the court at the trial upoly aharge of any accused under the ar - of
eighteen years that he is a child as referred seation 14 (4) of the Child Care Act, 1!
(Act 74 of 198)), and that it is desirable to deal with him imte of sections 13, 14 and 15 of
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that Act, it may stop the trial and order that #iteused be brought before a children's « urt
mentioned in section 5 of that Act and that he datdvith under the said sections 13, 14 and
15.

[Sub-s. (1) substituted by s. 8 of Act 26 of 19

(2) If the order under subsection (1) is made aftewiction, the verdict shall be of
force in relation to the person in respect of whbmorder is made and shall be deeme not
to have been returne

255 Court may order enquiry under Prevention and Treatment of Drug Dependenc
Act, 1992

(1) (a) If in any court during the trial of a person wisacharged with an offence, ot
than an offence referred to in section 18, it app&athe judge or judicial officer presiding at
the trial that such person is probably a persas dsscribedn section 21 (1) of tt
Prevention and Treatment of Drug Dependency AQ21® this section referred to as
said Act), the judge or judicial officer, may, wittie consent of the prosecutor given :
consultation with a social worker as define section 1 of the said Act, stop the trial
order that an enquiry be held in terms of sect@wf2the said Act in respect of the per 1
concerned by a magistrate as defined in sectidrtiecsaid Act and indicated in the ort

[Para.(a) substituted by s. 32 of Act 105 of 19¢

(b) The prosecutor shall not give his consent in tesfsaragrapl(a) if the perso
concerned is a person in respect of whom the inipasaf punishment of imprisonme
would be compulsory if he were convicted at suil.

(2) (a) If the person concerned is in custody he shalafiopurposes be deemed to h ve
been arrested in terms of a warrant issued undéose?1 (1) of the said Act and shal
soon as practicable be brought before the saidstmatg

(b) If the person concerned is not in custody the galde or judicial officer she
determine the time when and the place where thepearoncerned shall appear before e
said magistrate, and he shall thereafter for albpses be deemed to haven summoned i1
terms of section 21 (1) of the said Act to appedote the said magistrate at the time |
place so determine

(3) As soon as possible after an order has beee onrader subsection (1) of this sect on,
a prosecutor attached to the court of the said strag¢ shall obtain a report as is mentic ed
in section 21 (2) of the said A

(4) The provisions of the said Act shmutatis mutand apply in respect of a pers
who appears before a magistrate, as defined irosecof the said Act, in pursuance o 1
order made under subsection (1) of this sectidhleswere a person brght before the sa d
magistrate in terms of section 21 (1) of the saitiad as if the report obtained in term  of
subsection (3) of this section were a report oletin terms of section 21 (2) of the said .Act.
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(5) If an order is made under subsection (1) incthérse of a trial, whether before
after conviction, and a magistrate under the saidofders that the person concerne
detained in a treatment centre or registered treatticentre, the proceegs at the trial she |
be null and void in so far as such person is corext

(6) A copy of the record of the proceedings atttla, certified or purporting to |
certified by the registrar or clerk of the courtatiher officer having custody of the recorc of
such proceedings or by the deputy of such regjstlark or other fficer or, in the case where
the proceedings were taken down in shorthand ondshanical means, by the person 0
transcribed the proceedings, as a true copy of meadrd, may be produced at the
enquiry as evidenc

[S. 255 substituted by s. 50 of Act 20 of 19

CHAPTER 26
COMPETENT VERDICTS (ss 256-270

256 Attempt

Cases

If the evidence in criminal proceedings does nowvprthe commission of the offer
charged but proves an attempt to commit that ofencan attempt to commit any ot
offence of which an accused may be convicted omttemce charged, the accusedy be
found guilty of an attempt to commit that offence as the case may be, such other offe ice.

257 Accessory after the fac

If the evidence in criminal proceedings does nowvprthe commission of the offer
charged but proves that the accused is guilty ase@ssory after that offence oranyc r
offence of which he may be convicted on the offectt@rged, the accused r be foun
guilty as an accessory after that offence or, ax#ise may be, such other offence, and 1all,
in the absence of any punishment expressly provigddw, be liable to punishment at
discretion of the court: Provided that such punishtishll not exceed the punishment which
may be imposed in respect of the offence with ezfee to which the accused is convicte 1 as
an accessor

[S. 257 amended by s. 33 of Act 105 of 19
258 Murder and attempted murder

If the evidence on a charge of murder or attemptacter does not prove the offenct of
murder or, as the case may be, attempted murde

(@) the offence of culpable homicic

(b) the offence of assault with intent to do grievoaodily harm
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(c) the offence of robber

(d) in a case relating to a child, the offence of exppan infant, whether unde - a
statute or at common law, or the offence of dispgsif the body of a child, n
contravention of section 113 of the General Law Adment Act, 1935Act
46 of 193)), with intent to conceal the fact of its bir

(e) the offence of common assa
(H the offence of public violence;

(g) the offence of pointing a fire-arm, air-gun or pistol in contravention of ai y
law,

the accused may be found guilty of the offencersvqul
258 Culpable homicide

If the evidence on a charge of culpable homicidesdmwt prove the offence of culpe le
homicide, but

(@) the offence of assault with intent to do grievoaodily harm
(b) the offence of robber

(c) inthe case relating to a child, the offence ofastpg an infant, whether undler
a statute or at common law, or the offence of disgpof the body of a chil
in contravention of section 113 of the General llawendment Act, 19:
(Act 46 of 193)), with intent to conceal the fact of its bit

(d) the offence of common assa
(e) the offence of public violence;

() the offence of pointing a fire-arm, air-gun or pistol in contravention of al y
law,

the accused may be found guilty of the offencersvqul

260 Robbery

Cases

If the evidence on a charge of robbery or attempbbery does not prove the offenc:2 of
robbery or, as the case may be, attempted roblet

(@) the offence of assault with intent to do grievoaodily harm
(b) the offence of common assa

(c) the offence of pointing a fire-arm, air-gun or pistol in contravention of al y
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law;
(d) the offence of thel
(e) the offence of receiving stolen property knowintpitiave been stolen;

() an offence under section 36 or 37 of the Genenal Amendment Act, 19£
(Act 62 of 195)),

[Para.(g) deleted by s. 1 of Act 49 of 199

the accused may be found guilty of the offencersvga, or, where the offence of ass
with intent to do grievous bodily harm or the offerof common assault and the offenc  f
theft are proved, of both such offen:

261 Rape, compelled rape, sexual assault, compelled sakassault and compelle
self-sexual assau

(1) If the evidence on a charge of rape or comgdetge, as contemplated in sectio 3
or 4 of the Criminal Law (Sexual Offences and Relatlatters) Amendment Act, 20!
respectively, or any attempt to commit any of thoences, does not prove aruch offenc:2
or an attempt to commit any such offence, but tfence of

(@) assault with intent to do grievous bodily he
(b) common assau

(c) sexual assault as contemplated in section 5 dCtheinal Law (Sexus
Offences and Related Matters) Amendment Act, z

(d) compelled sexual assault as contemplated in se@tajrihe Criminal La
(Sexual Offences and Related Matters) Amendment2007

(e) compelled self-sexual assault as contemplatedcinose? of the Crimine
Law (Sexual Offences and Related Matters) AmendAejt2007

() incest as contemplated in section 12 of the Crihliaav (Sexual Offence
and Related Matters) Amendment Act, 2(

(g) having committed an act of consensual sexual pat@trwith a child &
contemplated in section 15 of the Criminal Law (&&>Offences and Relat 2d
Matters) Amendment Act, 2007,

(h) having committed an act of consensual sexual walawith a child a
contemplated in section 16 of the Criminal Law (&&>Offences and Relat 2d
Matters) Amendment Act, 200
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the accused may be found guilty of the offencersvqul

(2) If the evidence on a charge of sexual assault, etlathbsexual assault or compe ed
self-sexual assault as contemplated in sectiof5,7 of the Criminal Law (Sext
Offences and Related Matters) Amendment Act, 2885pectively, does not proany suc
offence but the offence ¢

(@ common assault ¢

(b) having committed an act of consensual sexual walawith a child a
contemplated in section 16 of the Criminal Law (&&Offences and Relat 2d
Matters) Amendment Act, 20(

the accused may be found guilty of the offencersvqul
[S. 261 amended by s. 6 of Act 72 of 1985 and subst by s. 68 of Act 32 of 200

262 Housebreaking with intent to commit an offenc

Cases

(1) If the evidence on a charge of housebreakinly imtent to commit an offen
specified in the charge, whether the charge isditbunder a statute or the common
does not prove the offence of housebreaking witmninto commit the offence soecifiec
but the offence of housebreaking with intent to ootran offence other than the offence o
specified or the offence of housebreaking withnote commit an offence unknown or
offence of malicious injury to property, the acaliseay be founuilty of the offence <
proved

[Sub-s. (1) substituted by s. 6 of Act 64 of 19

(2) If the evidence on a charge of housebreakirly imtent to commit an offence to e
prosecutor unknown, whether the charge is brougtieua statute or the common law, ¢ res
not prove the offence of housebreaking with intertommit an offence tche prosecutc
unknown, but the offence of housebreaking withnhte commit a specific offence, or-
offence of malicious injury to property, the acaliseay be found guilty of the offence
proved

[Sub-s. (2) substituted by s(a) of Act 4 of 1992.

(3) If the evidence on a charge of attempted haesding with intent to commit
offence specified in the charge, or attempted Hanesding with intent to commit an offer ce
to the prosecutor unknown, whether the chargeasditt under a statute ole common lav,
does not prove the offence of attempted housebrgakith intent to commit the offence >
specified, or attempted housebreaking with intergammit an offence to the proseci
unknown, but the offence of malicious injury to peoty, theaccused may be found guilty of
the offence so prove
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[Sub-s. (3) added by s.(b) of Act 4 of 1992.
263 Statutory offence of breaking and entering or of etering premises

(1) If the evidence on a charge for the statutdignze in any province of breaking ¢ d
entering or of the entering of any premises witiemh to commit an offence specified in e
charge, does not prove the offence of breakingeamering or of enting the premises wi
intent to commit the offence so specified but tiferece of breaking and entering o
entering the premises with intent to commit anméeother than the offence so specifie or
of breaking and entering the premises with into commit an offence unknown, the accused
may be found guilty

(@) of the offence so proved;

(b) where it is a statutory offence within the provimceuestion to be in or up n
any dwelling, premises or enclosed area betweeses@amd sunrise withc
lawful excuse, of such offence, if such be thedgrbvec

(2) If the evidence on a charge for the statutdfgnze in any province of breaking ¢ d
entering or of the entering of any premises witiemh to commit an offence to the prosec itor
unknown, does not prove the offence of breakingeardring or of elering the premist
with intent to commit an offence to the prosecutoknown but the offence of breaking . 1d
entering or of entering the premises with intentdmit a specific offence, the accused may
be found guilty of the offence so prov

264 Theft
(1) If the evidence on a charge of theft does mov@the offence of theft, b
(@) the offence of receiving stolen property knowintgpibave been stole

(b) an offence under section 36 or 37 of the Genenal Amendment Act, 19t
(Act 62 of 195)); or

(c) an offence under section 1 of the General Law Ameand Act, 1956 Act 5C
of 195¢),

[Para.(d) deleted by s. 1 of Act 49 of 199
the accused may be found guilty of the offencersvgul

(2) If a charge of theft alleges that the propegtgrred to therein was stolen on
occasion and the evidence proves that the propasystolen on different occasions,
accused may be convicted of the theft of such ptgjas if it had been slen on that or
occasior

265 Receiving stolen property knowing it to have beentslen

Copyright Juta & Company Limited




If the evidence on a charge of receiving stolemperty knowing it to have been sto |
does not prove that offence,

(@) the offence of theft; «

(b) an offence under section 37 of the General Law Afmeant Act, 1955Act
62 of 195)),

[Para.(c) deleted by s. 1 of Act 49 of 199
the accused may be found guilty of the offencersvgul
266 Assault with intent to do grievous bodily harn

If the evidence on a charge of assault with intertto grievous bodily harm does
prove the offence of assault with intent to do\gigs bodily harm but the offence

(@ common assau

(b) sexual assault, compelled sexual assault or coatpsdlf-sexual assault
contemplated in sections 5, 6 or 7 of the Crimlread (Sexual Offences a |
Related Matters) Amendment Act, 2007, respectiva

[Para.(b) substituted by s. 68 of Act 32 of 20(
(c) pointing a fire-arm, air-gun or air-pistol in coaention of any lav
the accused may be found guilty of the offencersvqul

267 Common assaul

Cases

If the evidence on a charge of common assault grthes offence of sexual asse
compelled sexual assault or compelled self-sexasddt as contemplated in sections 5, 5 or
7 of the Criminal Law (Sexual Offences and Reld#tadters) Amendment Act, 07,
respectively, the accused may be found guilty gfsaarch offence, or, if the evidence on < uch
a charge does not prove the offence of common kdsé#uhe offence of pointing a fire-ar n,
air-gun or air-pistol in contravention of any lalve accusemay be found guilty of th
offence

[S. 267 substituted by s. 68 of Act 32 of 20
268 Statutory unlawful carnal intercourse

If the evidence on a charge of unlawful carnalrrderse or attempted unlawful car 1l
intercourse with another person in contraventioarof statute does not prove that offe 2
but-
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(@) the offence of sexual assault, compelled sexualudtssr compelle
self-sexual assault as contemplated in sectionos,/6of the Criminal La
(Sexual Offences and Related Matters) Amendment20€7, respectivel

(b) the offence of common assault
(c) the statutory offence ¢
(1) committing an immoral or indecent act with sucheotperson

(i) soliciting, enticing or importuning such other pmrgo have unlawfi
carnal intercours

(i) soliciting, enticing or importuning such other perso commit a
immoral or indecent act; «

(iv) conspiring with such other person to have unlawéwhal intercours
the accused may be found guilty of the offencersvqul

[S. 268 substituted by s. 68 of Act 32 of 20

[S. 269 repealed by s. 68 of Act 32 of 20
269A*(20)

If evidence on a charge of an offence under P&it4l or section 17, 20 or 21 (in so ar
as it relates to the aforementioned offences) ap@r 2 of the Prevention and Combatin j of
Corrupt Activities Act, 2004, does not prove théeate so chargecut proves the offen:
of-

(@) theft;
(b) fraud; o
(c) extortion
the accused may be found guilty of the crime oemde so prove
[S. 269A inserted by s. 36 (1) of Act 12 of 20!
270 Offences not specified in this Chapte
Cases

If the evidence on a charge for any offence nadrrefl to in the preceding section
this Chapter does not prove the commission of tfenoce so charged but proves
commission of an offence which by reason of themsal elements of that offer is
included in the offence so charged, the accusedbmdyund guilty of the offence so prov 2d.
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CHAPTER 27
PREVIOUS CONVICTIONS (ss 271-273

271 Previous convictions may be prove

Cases

(1) The prosecution may, after an accused has dmencted but before sentence
been imposed upon him, produce to the court forisslon or denial by the accused a re ord
of previous convictions alleged against the acci

(2) The court shall ask the accused whether hetadmdenies any previous convict )n
referred to in subsection (

(3) If the accused denies such previous convictiom prosecution may tender evide ce
that the accused was so previously convi

(4) If the accused admits such previous conviatioauch previous conviction is pro\ 2d
against the accused, the court shall take suchaaeanvinto account when imposing ¢
sentence in respect of the offence of which theiset has been convict

271A Certain convictions fall away as previous convictios after expiration of 10 year:
Where a court has convicted a persol

(@) an offence for which the punishment may be a pesidchprisonmer
exceeding six months without the option of a fised-

(1) has postponed the passing of sentence in ternectdis 297 (1(a) and
has discharged that person in terms of section2P&ithout passin
sentence or has not called upon him to appeardéiercourt in tern
of section 297 (3); «

(i) has discharged that person with a caution or reprénn terms (
section 297 (1(c); or

[Para.(a) amended by s. (a) of Act 4 of 1992,

(b) any other offence than that for which the punishinnealy be a period
imprisonment exceeding six months without the aptiba fine

[Para.(b) substituted by s. (b) of Act 4 of 1992.

that conviction shall fall away as a previous catign if a period of 10 years has elag

after the date of conviction of the said offena@ess during that period such person has been
convicted of an offence for which the punishmeny @ a period f imprisonmen

exceeding six months without the option of a

[S. 271A inserted by s. 12 of Act 5 of 1991 and adwal by s. (b) of Act 4 of 1992.
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[NB: S. 271A has been substituted and ss. 271B, 27110) and 271E have beeninse d
by ss. 2 and 3, respectively, of the Criminal Pdoce Amendment Act 65 of 20(
provisions which will be put into operation by pl@mation. Se PENDLEX.]

272 Finger-print record primafacie evidence of convictio

When a previous conviction may be proved underpaayision of this Act, a recor
photograph or document which relates to a fingert@nd which purports to emanate ft n
the officer commanding the South African CriminairBau or, in the case of anthel
country, from any officer having charge of the dnal records of the country in questi
shall, whether or not such record, photograph cudent was obtained under any la\
against the wish or the will of the person concéyie admissible ievidence at crimin
proceedings upon production thereof by a policeiaifhaving the custody thereof, and s1all
beprima facie proof of the facts contained ther

273 Evidence of further particulars relating to previous convictior

Whenever any court in criminal proceedings requp@siculars or further particulars »r
clarification of any previous conviction admitteg & proved against an accused at :
proceedings

(@) any telegram purporting to have been sent by thesofcommanding tt
South African Criminal Bureau or by any court withhe Repubilic; ¢

(b) any document purporting to be certified as corbgdhe officer referred to 1
paragrapl(a) or by any registrar or clerk of any court withiretRepublic ¢
by any officer in charge of any prison within thegblic

and which purports to furnish such particularsumhsclarification, shall, upon the m
production thereof at the relevant proceedingsdoeissible a prima facie proof of the fact ;
contained therei

CHAPTER 28
SENTENCE (ss 274-299¢

274 Evidence on sentenc

Cases

(1) A court may, before passing sentence, receigk svidence as it thinks fit in order to
inform itself as to the proper sentence to be b

(2) The accused may address the court on any esadeceived under subsection (1 as
well as on the matter of the sentence, and therethi® prosecution may likewise addres: the
court

275 Sentence by judicial officer or judge other than julicial officer or judge who
convicted accuse
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Cases

(1) If sentence is not passed upon an accusediitintipon conviction in a lower cou t,
or if, by reason of any decision or order of a siguecourt on appeal, review or otherwis: it
IS necessary to add to or vary any sentence passeldwer couror to pass sentence afr sh
in such court, any judicial officer of that courayn in the absence of the judicial officer v ho
convicted the accused or passed the sentences aagb may be, and after consideratic  of
the evidence recorded and in the pnce of the accused, pass sentence on the accl | or
take such other steps as the judicial officer vehalisent, could lawfully have taken in
proceedings in question if he or she had not bbsard

(2) Wheneve!

(@) ajudge is required to sentence an accused cod\bgtlim or her of ar
offence; o

(b) any matter is remitted on appeal or otherwise ¢éguldge who presided at - 1e
trial of an accusec

and that judge is for any reason not available,chgr judge of the provincial or lo

division concerned may, after consideration ofatielence recorded and in the presen  of
the accused, sentence the accused or, as the agd®emake such ott steps as the formr
judge could lawfully have taken in the proceedimgguestion if he or she had b

available

[S. 275 substituted by s. 7 of Act 34 of 19

276 Nature of punishments

Cases

(1) Subject to the provisions of this Act and attyen law and of the common law,
following sentences may be passed upon a persaosicten of an offence, name

@ ...
[Para.(a) deleted by s. 34 of Act 105 of 19¢

(b) imprisonment, including imprisonment for life orpmsonment for a
indefinite period as referred to in section 286B

[Para.(b) substituted by s. 3 of Act 107 of 1990 and byGsoRAct 116 of 1993
(c) periodical imprisonmer
(d) declaration as an habitual crimir
(e) committal to any institution established by |

(H afine
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[Para.(g) deleted by s. 2 of Act 33 of 199
(h) correctional supervisio
[Para.(h) added by s. 4(a) of Act 122 of 1991

(i) imprisonment from which such a person may be placetr correction
supervision in the discretion of the Commissiorres parole boar

[Para.(i) added by s. 4(a) of Act 122 of 1991 and substituted by s. 20 of &ctof 1997.

(2) Save as is otherwise expressly provided byAbtsno provision thereof shall
construec

(@) as authorizing any court to impose any sentencer dlan or any sentence n
excess of the sentence which that court may imposespect of any offenc »;
or

(b) as derogating from any authority specially confémpon any court by a
law to impose any other punishment or to imposefarfgiture in addition t
any other punishmel

(3) Notwithstanding anything to the contrary in day contained, other than
Criminal Law Amendment Act, 199'Act 105 of 199), the provisions of subsection
shall not be construed as prohibiting the ct

(@ from imposing imprisonment together with correctibsupervision; ¢

(b) from imposing the punishment referred to in subeadtl) (h) or (i) in respect
of any offence, whether under the common law daatory provisior
irrespective of whether the law in question prosifte such or any oth
punishment: Provided at any punishment contemplated in this parag 1
may not be imposed in any case where the couliligenl to impose
sentence contemplated in section 51 (1) or (2§ vath section 52, of tf
Criminal Law Amendment Act, 19¢

[Para.(b) amended by s. 5 of Act 22 of 20(

[Sub-s. (3) added by s. «b) of Act 122 of 1991 and substituted by s. 18 (1Acf 139 o
1992 and by s. 5 of Act 55 of 20C

276A Imposition of correctional supervision, and conver®n of imprisonment into
correctional supervision andvice versa

Cases

(1) Punishment shall only be imposed under se@it(1)(h)-

Copyright Juta & Company Limited




(@) after areport of a probation officer or a corretl official has been plac
before the court; at

(b) for a fixed period not exceeding three years, dhencase of a conviction' r
any offence referred to in the Criminal Law (SexQ&ences and Relat
Matters) Amendment Act, 2007, for a fixed period exceeding five yeal

[Para.(b) substituted by s. 68 of Act 32 of 20(
(2) Punishment shall only be imposed under se@is(1)(i)-

(@) if the court is of the opinion that the offencetifiss the imposing «
imprisonment, with or without the option of a fifer a period not exceedi g
five years; an

(b) for a fixed period not exceeding five ye.

(2A) Punishment imposed under paragr(h) or (i) of section 276 (1) on a pers
convicted of any sexual offence shall, if practieadnd if the convicted person demonstti ites
the potential to benefit from treatment, include #ttendance of and parpation in a se
offence specific treatment programme as presciiibéetms of the Criminal Law (Sext
Offences and Related Matters) Amendment Act, 208¥ cost of which shall be borne by the
convicted person himself or hers

[Sub-s. (2A) inserted by s. 68 of Act 32 of 20!
(3) (@) Where a person has been sentenced by a courpt@anment for a perio
(1) not exceeding five years;

(i) exceeding five years, but his date of releasermgef the provisions of tl
Correctional Services Act, 195Act 8 of 195¢), and the regulations me
thereunder is not more than five years in the &

and such a person has already been admitted team pthe Commissioner or a parole bc ard
may, if he or it is of the opinion that such a perss fit to be subjected to correctio
supervision, apply to the clerk or registrar of toairt, as the casmay be, to have that person
appear before the cola qucin order to reconsider the said sente

[Para.(a) amended by s. 4(a) of Act 129 of 1993 and by s. {(a) of Act 87 of 1997

(b) On receipt of any application referred to in paaadp(a) the clerk or registrar of t/
court, as the case may be, shall, after consuttatith the prosecutor, set the matter down for
a specific date on the roll of the court concer

[Para.(b) substituted by s. 4(b) of Act 129 of 1993

(c) The clerk or registrar of the court, as the caag be, shall for purposes of
reconsideration of the sentence in accordancethighsubsectiol
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® within a reasonable time before the date refeiwad paragrapl(b) submit thi2
case record to the judicial officer who imposedsaatence or, if he is r
available, another judicial officer of the samertoRBrovided that if th
evidence in th case has been recorded by mechanical means,umtlypart
of the record as may be indicated as necessamnydbyasjudicial officer, she
be transcribed for the purposes of this subse:

(i) inform the Commissioner or the parole board iningitof the date for whic
the matter has been set down on the roll and réguesor it to furnish hir
with a written motivated recommendation before thate for submission
the judicial officer; anc

[Sub-para. (ii) substituted by s. (b) of Act 87 of 1997,

(i) submit any recommendation referred to in subpapdy(® to that judicie
officer.

[Para.(c) amended by s. 4(c) of Act 129 of 1993

(d) Whenever a court reconsiders a sentence in tefrthsssubsection, it shall have e
same powers as if it were considering sentence @teviction of a person and the procetlure
adopted at such proceedings shall amutatis mutand during sucheconsideratiol
Provided that if the person concerned concurs thenewriting, the proceedin
contemplated in this subsection may be concluddukimbsence: Provided further tha
may nevertheless be represented at such proceaitingsse to subit written
representations to the col

(e) After a court has reconsidered a sentence in tefrtigs subsection, it me
(1) confirm the sentence or order of the c@ qug;

(i) convert the sentence into correctional supervisiothe conditions it m:
deem fit; or

(i) impose any other proper sentel

Provided that the last-mentioned sentence, if isgmmment, shall not exceed the period o° the
unexpired portion of imprisonment still to be seha that poin

(4) (a) A court, whether constituted differently or notyish has imposed a punishm nt
referred to in subsection (1) or (2) on a persohas converted his sentence under subse¢:ction
(3) (e) (i), may at any time, if it is found from a motieal recommedation by a probatic
officer, the Commissioner or the parole board that person is not fit to be subjec
correctional supervision or to serve the imposadghunent, reconsider that punishment and
impose any other proper punishm

[Para.(a) substituted by s. 2(c) of Act 87 of 1997
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(b) The procedure referred to in subsection (3) sgdly mutatis mutandi: to the
reconsideration of any punishment under this sulmse

[S. 276A inserted by s. 42 of Act 122 of 19!
276B Fixing of non-parole-period

(1) (a) If a court sentences a person convicted of amoéféo imprisonment for a perid
of two years or longer, the court may as part efgéntence, fix a period during which
person shall not be placed on par

(b) Such period shall be referred to as the non-paretesd, and may not exceed 1
thirds of the term of imprisonment imposed or 2&rgewhichever is the short

(2) If a person who is convicted of two or moreeoites is sentenced to imprisonn 1t
and the court directs that the sentences of impmgmnt shall run concurrently, the cc
shall, subject to subsection ((b), fix the non-parole-period in respectthe effective peric 1
of imprisonmen

[S. 276B inserted by s. 22 of Act 87 of 19!

[S. 277 substituted by s. 4 of Act 107 of 1990 esqukaled by s. 35 of Act 105 of 19¢ ]

[S. 278 repealed by s. 35 of Act 105 of 19

[S. 279 amended by s. 5 of Act 107 of 1990 and. Byaf Act 18 of 1996 and repealed b/ s.
35 of Act 105 of 1997

280 Cumulative or concurrent sentence

Cases

(1) When a person is at any trial convicted of twanore offences or when a per
under sentence or undergoing sentence is conwattaaother offence, the court n
sentence him to such several punishments for sifiehoes or, as the case may b the
punishment for such other offence, as the cowtmspetent to impos

(2) Such punishments, when consisting of imprisamrghall commence the one a r
the expiration, setting aside or remission of ttieen in such order as the court may dii  t,
unless the court directs that such sentences afsorpnent shall run courrently

[Sub-s. (2) substituted by s. (a) of Act 129 of 1993

(3) Such punishments, when consisting of correatisapervision referred to in sect )n
276 (1)(h), shall commence the one after the expirationigeétside or remission of t
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other, in such order as the court may direct, @nifles court directs tt such punishments f
correctional supervision shall run concurrentlyo\Rded that if such punishments in
aggregate exceed a period of three years, a pefrioot more than three years from the ite
on which the first of the said punishments hasmenced shall be served, unless the ¢ irt,
when imposing sentence, otherwise dir

[Sub-s. (3) added by s. (b) of Act 129 of 1993
281 Interpretation of certain provisions in laws relating to imprisonment and fine:

In construing any provision of any law (not beimgAsct of Parliament passed on or & fter
the first day of September, 1959, or anything esthbly virtue of powers conferred by s h
an Act), in so far as it prescribes or conferspbeers to prescribepunishment for ar
offence, any reference in that I

(@) to imprisonment with or without any form of laboshall be construed a
reference to imprisonment or

(b) to any period of imprisonment of less than threats which may not |
exceeded in imposing or prescribing a sentencepfisonment, shall |
construed as a reference to a period of imprisohwfahree month:

(c) to any fine of less than fifty rand which may netdéxceeded in imposing
prescribing a fine, shall be construed as a reberém a fine of fifty rant

282 Antedating sentence of imprisonmer

Cases

Whenever any sentence of imprisonment, imposedgiparson on conviction for
offence, is set aside on appeal or review and enteace of imprisonment or other sentt 1ce
of imprisonment is thereafter imposed on such penseespect of such offenin place o
the sentence of imprisonment imposed on convictoany other offence which
substituted for that offence on appeal or revidw,gentence which was later imposed may, if
the court imposing it is satisfied that the personcerned has rved any part of the sentence
of imprisonment imposed on conviction, be antedatethe court to a specified date, wt ch
shall not be earlier than the date on which théesee of imprisonment imposed
conviction was imposed, and thereupon the sen which was later imposed shall
deemed to have been imposed on the date so spk

[S. 282 substituted by s. 13 of Act 5 of 1991, adsehby s. 48 of Act 129 of 1993 ¢
substituted by s. 36 of Act 105 of 19¢

283 Discretion of court as to punishmer
Cases

(1) A person liable to a sentence of imprisonmentife or for any period, may |
sentenced to imprisonment for any shorter period,aaperson liable to a sentence of a ne

Copyright Juta & Company Limited




of any amount may be sentenced to a fine of arsgfemoun

(2) The provisions of subsection (1) shall not gppkh reference to any offence
which a minimum penalty is prescribed in the lagating the offence or prescribin
penalty therefo

284 Minimum period of imprisonment four days

No person shall be sentenced by any court to impnnent for a period of less than f ur
days unless the sentence is that the person catcbendetained until the rising of the cc irt.

285 Periodical imprisonment

Cases

(1) A court convicting a person of any offence,astthan an offence in respect of wt ch
any law prescribes a minimum punishment, may.ga 6f any other punishment, sente e
such person to undergo in accordance with the talasing to prisons, perdical
imprisonment for a period of not less than one Iheddhours and not more than two thousand
hours

(2) (a) The court which imposes a sentence of periodimplisonment upon any pers )n
shall cause to be served upon him a notice inngridiirecting him to surrender himselfc a
date and at a time specified in the notice orrgivented from doing scy circumstance
beyond his control) as soon as possible thereadtéine officer in charge of a place
specified, whether within or outside the area ofpliction of the court, for the purpose
undergoing such imprisonme

(b) The court which tries any person on a charge ofragening subsection ((a) shall
subject to subsection (5), cause a notice as cqbdea in paragrap(a) to be served on tr at
persor

[Para.(b) added by s. 16 of Act 33 of 19€

(3) A copy of the said notice shall serve as a avdrfor the reception into custody of he
convicted person by the said offic

(4) Any person whc

(@) without lawful excuse, the proof whereof shall mesoich person, fails
comply with a notice issued under subsection (t

(b) when surrendering himself for the purpose of undieig periodice
imprisonment, is under the influence of intoxicgtliguor or drugs or the like;
or

(c) impersonates or falsely represents himself to pperson who has be
directed to surrender himself for the purpose afangoing periodici
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imprisonmen

shall be guilty of an offence and liable on conaictto imprisonment for a period t
exceeding three montl

(5) If, before the expiration of any sentence afquiical imprisonment imposed u
any person for any offence that per:

(@) is undergoing a punishment of any other form oéd&bn imposed by al
court; o

(b) after having surrendered himself or herself purst@the notice issued unc er
subsection (2), without lawful excuse, the prootvdof shall be on th
person, thereafter fails to surrender himself asélé for the purpose
undergoing periodid imprisonment, as require

any magistrate before whom that person is broughy, set aside the unexpired portion of the
sentence of periodical imprisonment and, after ickemsg the evidence recorded in res  ct
of the offence in question, may impose in lieu @y anexpired portin any punishme

within the limits of his or her jurisdiction and ahy punishment prescribed by any law ;5 a
punishment for the offence in questi

[Sub-s. (5) substituted by s. (a) of Act 66 of 2008

(6) Any magistrate may, if it appears from inforroaton oath that a person who
been sentenced in terms of subsection (1) haslfenleurrender himself or herself to undergo
imprisonment as provided for in this section, isawearrant for the arst of that person
order to deal with him or her in terms of subset(i®) (b).

[Sub-s. (6) added by s. (b) of Act 66 of 2008
286 Declaration of certain persons as habitual criminad *(21)
Cases

(1) Subject to the provisions of subsection (ZJuperior court or a regional court wh ch
convicts a person of one or more offences, mayjdfsatisfied that the said person habitually
commits offences and that the community shouldrb&epted aginst him, declare him i
habitual criminal, in lieu of the imposition of anyher punishment for the offence
offences of which he is convict:

(2) No person shall be declared an habitual cril¥
(@) if heis under the age of eighteen year
(b) ...
[Para.(b) deleted by s. 6 of Act 107 of 19¢

(c) ifinthe opinion of the court the offence warratite imposition ¢
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punishment which by itself or together with any ghment warranted
required in respect of any other offence of whioh &accused is simultaneously
convicted, would entail imjisonment for a period exceeding 15 ye

[Para.(c) substituted by s. 37 of Act 105 of 19¢

(3) A person declared an habitual criminal shaltibalt with in accordance with the laws
relating to prison:

286A Declaration of certain persons as dangerous crimins

Cases

(1) Subject to the provisions of subsections ) ahd (4), a superior court or a regic nal
court which convicts a person of one or more ofésnenay, if it is satisfied that the s
person represents a danger to the physical or meellabeing of ther persons and that e
community should be protected against him, dedlarea dangerous crimin

(2) (a) If it appears to a court referred to in subsec{Dror if it is alleged before su
court that the accused is a dangerous criminalcabnet may after conviction direct that
matter be enquired into and be reported on in d@ecme with th provisions of subsectis

3).

(b) Before the court commits an accused for an enguitgrms of subsection (3), 1
court shall inform such accused of its intentiod arplain to him the provisions of t
section and of section 286B as well as the grafithose provision

\v

(3) (@) Where a court issues a direction under subsef2ic(a), the relevant enqui
shall be conducted and be reportec

® by the medical superintendent of a psychiatric hakgesignated by the court,
or by a psychiatrist appointed by such medical sofmndent at the request! of
the court; an

(i) by a psychiatrist appointed by the accused if h&isbes

(b) (i) The court may for the purposes of such engoinymit the accused t
psychiatric hospital or other place designatedieycourt, for such periods, not exceedin j 30
days at a time, as the court may from time to tilermine, and if an accusis in custod
when he is so committed, he shall, while he issunnitted, be deemed to be in the lax |l
custody of the person or the authority in whoseaxlyshe was at the time of such commi tal.

(i) When the period of committal is extended foe first time under subparagraph
such extension may be granted in the absence acthesed unless the accused or his  jal
representative requests otherw

(c) The relevant report shall be in writing and shallsubmitted in triplicate to t
registrar or the clerk of the court, as the casg Inea who shall make a copy thereof avail able
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to the prosecutor and the accused or his legadseptative
(d) The report shal
(1) include a description of the nature of the enquary

(i) include a finding as to the question whether tleised represents a danger to
the physical or mental well-being of other pers

(e) If the persons conducting the enquiry are not umaas in their finding und:
paragrapl(d) (ii), such fact shall be mentioned in the repod @ach of such personss |
give his finding on the matter in questi

(f) Subject to the provisions of paragreg), the contents of the report shal
admissible in evidence at criminal proceedi

(g) A statement made by an accused at the enquirlyrsitdbe admissible in evider
against the accused at criminal proceedings, exodpe extent to which it may be relev At
to the determination of the question whether tleeised is a dangerousminal or not, ii
which event such statement shall be admissibleitiegtanding that it may otherwise
inadmissible

(h) A psychiatrist appointed under paragri(a), other than a psychiatrist appointec 1y
an accused, shall, subject to the provisions adgrapt(i), be appointed from the list
psychiatrists referred to in section 79

(i) Where the list compiled and kept in terms of sec#9 (9) does not includ:
sufficient number of psychiatrists who may convatliebe appointed for any enquiry un er
this subsection, a psychiatrist may be appointethi® purposes of such enqt
notwithstanding that his name does not appear om st

(j) A psychiatrist designated or appointed under pagt(a) and who is not in tt
full-time service of the State, shall be compergébe his services in connection with
enquiry, including giving evidence, from public fisin accordance with ariff determinec
by the Minister in consultation with the Minister $tate Expenditur

(k) For the purposes of this subsection a psychiatrésins a person registered
psychiatrist under the Medical, Dental and Supplaary Health Service Professions /
1974 Act 56 of 197,).

(4) (a) If the finding contained in the report is the umaous finding of the persons w 10
under subsection (3) conducted the enquiry, an@intdeng is not disputed by the prosect :or
or the accused, the court may determine the matteuch report witout hearing furthe
evidence

(b) If the said finding is not unanimous or, if unaoms, is disputed by the prosecutc - or
the accused, the court shall determine the mdttarizearing evidence, and the prosec r
and the accused may to that end present evidenbe twurt, incluing the evidence of a
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person who under subsection (a) conducted the enqui

(c) Where the said finding is disputed, the party disgy the finding may subpoena i 1d
cross-examine any person who under subsectic(a) conducted the enqui

[S. 286A inserted by s. 21 of Act 116 of 19!

286B Imprisonment for indefinite period

Cases
(1) The court which declares a person a dangenousal shall
(@) sentence such person to undergo imprisonment fordafinite period; ar

(b) direct that such person be brought before the @uthe expiration of
period determined by it, which shall not exceedijtinisdiction of the cour

(2) A person sentenced under subsection (1) torgndmprisonment for an indefin
period shall, notwithstanding the provisions ofsetdtion (1)(b) but subject to the provisions
of subsection (3), within seven days after the mtjgn of the perioccontemplated i
subsection (1(b) be brought before the court which sentenced hiordier to enable su
court to reconsider the said sentence: Providddrtthe absence of the judicial officer v 10
sentenced the person any other judicial officeghat court may, after consideration of
evidence recorded and in the presence of the persake such order as the judicial offi r
who is absent could lawfully have made in the peoaegs in question if he had not b
absen

(3) (@) The Commissioner may, if he is of the opinion thatng to practical or oth
considerations it is desirable that a court othantthe court which sentenced the pe
should reconsider such sentence after the expirafithe period contemyted in subsectic 1
(1) (b), with the concurrence of the attorney-general lnose jurisdiction such other cour is
situated, apply to the registrar or to the clerkhef court, as the case may be, of the
court to have such person appear before ther court for that purpose: Provided that ¢« :h
sentence shall only be reconsidered by a courtjwitbdiction equal to that of the co
which sentenced the pers

(b) On receipt of any application referred to in paagd(a), the registrar or the clerk f
the court, as the case may be, shall, after catsntwith the prosecutor, set the matter down
for a date which shall not be later than seven dégs the xpiration of the perio
contemplated in subsection ((b).

(c) The registrar or the clerk of the court, as treeaaay be, shall for the purpose of he
reconsideration of the senter

(1) within a reasonable time before the date conteraglet paragrap(b) submi
the case record to the judicial officer who is¢oansider the sentence; .

(i) inform the Commissioner in writing of the date fanich the matter has be 'n
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set dowr

(4) (a) Whenever a court reconsiders a sentence in tefrthsssection, it shall have t e
same powers as it would have had if it were comgigesentence after conviction of a petson
and the procedure adopted at such proceedingsagipyimutatis miandis during suc
reconsideration: Provided that the court shall nraké&nding before it has considere
report of a parole board as contemplatesection ! of the Correctional Services Act, 1¢ 9
(Act 8 of 195).

(b) After a court has considered a sentence in tefrtigsosection, it ma

(1) confirm the sentence of imprisonment for an indefiperiod, in which ca:
the court shall direct that such person be brobgfdre the court on tl
expiration of a further period determined by it,ig¢hshall not exceed t
jurisdiction of the curt;

(i) convert the sentence into correctional supervisiothe conditions it deer
fit; or

(i) release the person unconditionally or on such ¢mmdi as it deems f

(5) A court which has converted the sentence aragn under subsection ((b) (ii)
may, whether differently constituted or r

(@) atanytime, if it is found from a motivated recoemmdation by th
Commissioner that that person is not fit to be scifjo correction:
supervision; ¢

(b) after such person has been brought before the icotatms oisection 8. of
the Correctional Services Act, 195Act 8 of 1959,

reconsider that sentence &

(1) confirm the sentence of imprisonment for an indefiperiod, in which ca:
the court shall direct that such person be brobgfdre the court on tl
expiration of a further period determined by it,ig¢hshall not exceed t
jurisdiction of the cort;

(i) release the person unconditionally or on such ¢mmdi as it deems fit;

(i) where the person is brought before the court msesf paragrap(b), agair
place the person under correctional supervisiothertonditions it deems
and for a period which shall not exceed the unexpportion of the period f
correctionasupervision as converted in terms of subsectio(b) (ii).

(6) For the purposes of subsection(b) (i) or (5) (i), it shall not be regarded
exceeding the jurisdiction of the regional couth# further period contemplated in th
subsections and the period contemplated in subse()(b), together exeed such cour
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jurisdiction

(7) At the expiration of the further period contdatpd in subsection («b) (i) or (5) (i),
the provisions of subsections (2) up to and inclgdb), as well as of this subsection, < |l
mutatis mutand apply

[S. 286B inserted by s. 21 of Act 116 of 19

287 Imprisonment in default of payment of fine

Cases

(1) Whenever a court convicts a person of any afguunishable by a fine (whether with
or without any other direct or alternative punisimtjeit may, in imposing a fine upon st 1
person, impose, as a punishment alternative to faueha sentence cmprisonment of ar
period within the limits of its jurisdiction: Praded that, subject to the provision:
subsection (3), the period of such alternativeeserd of imprisonment shall not, either al >ne
or together with any period of imprisonment impc as a direct punishment, exceec
longest period of imprisonment prescribed by amyda a punishment (whether direc
alternative) for such offenc

(2) Whenever a court has imposed upon any per$oe avithout an alternative sentence
of imprisonment and the fine is not paid in fullismot recovered in full in terms of sect n
288, the court which passed sentence on such p@sdrthat couriwas a circuit loc:
division of the Supreme Court, then the provinomalocal division of the Supreme Cc
within whose area of jurisdiction such sentence wgmsed) may issue a warrant direc 1g
that he be arrested and brought before the cobrch may thereupon sentence himto ¢ :ch
term of imprisonment as could have been imposed hpuo as an alternative punishmer in
terms of subsection (.

(3) Whenever by any law passed before the daterahencement of the General L v
Amendment Act, 193EAct 46 of 193)), a court is empowered to impose upon a pe
convicted by such court of an offence, a sentefhaamrisonment (whether direct or as
alternative to a fine) of a duration proportionttéhe sum of a fine, that court m
notwithstanding such law, impose upon any persaowicted of such offence in lieu o
sentence of imprisonment which is proportionatafasesaid, any sentenceimprisonmer
within the limits of the jurisdiction of the cot

(4) Unless the court which has imposed a periachpfisonment as an alternative t 2
fine has directed otherwise, the Commissionermarale board may in his or its discretio at
the commencement of the alternative punishment anyapoint thereafr, if it does nc
exceed five year

(@) act as if the person were sentenced to imprisonasergferred to in secti
276 (1)(i); or

(b) apply in accordance with the provisions of secB@6A (3) for the sentence to
be reconsidered by the coa qug, and thereupon the provisions of sec 1
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276A (3) shall applmutatis mutand to such a cas
[Sub-s. (4) added by s. 43 of 122 of 1991 and aedibg s. 23 of Act 87 of 199

288 Recovery of fine

Cases

(1) (a) Whenever a person is sentenced to pay a fineoine passing the sentence n ay,
in its discretion, issue a warrant addressed tclieeiff or messenger of the court authori.zing
him to levy the amount of the fine by attachmerd sale of any mvable property belongit g
to such person although the sentence directsithd&fault of payment of the fine, st
person shall be imprisont

(b) The amount which may be levied shall be suffictentover, in addition to the fir
the costs and expenses of the warrant and of thehatent and sale thereun:

(2) If the proceeds of the sale of the movable ertypare insufficient to satisfy t
amount of the fine and the costs and expensessaidrea superior court may issue a war -ant,
or, in the case of a sentence by any lower couttagize such lowerourt to issue a warre 1t
for the levy against the immovable property of spehson of the amount unp:

(3) When a person is sentenced only to a finenadefault of payment of the fir
imprisonment and the court issues a warrant urgesection, it may suspend the exect ion
of the sentence of imprisonment and may releaspetson upon his execut a bond witl
or without sureties as the court thinks fit, ondition that he appears before such co.
some other court on the day appointed for the metfisuch warrant, such day being not more
than fifteen days from the time of executing thad and in the event of the amount of e
fine not being recovered, the sentence of imprisartrmay be carried into execut
forthwith or may be suspended as before for a éunieriod or periods of not more tl
fifteen days, as the court may deen

(4) In any case in which an order for the paymémhoney is made on nonrecov
whereof imprisonment may be ordered, and the manegt paid forthwith, the court m
require the person ordered to make such paymearttéw into a bond as prescribe
subsection (3), and in default of his doing so, @iagnce pass sentence of imprisonment as if
the money had not been recove

2898 Court may enforce payment of fine

Where a person is sentenced to pay a fine, whetitieior without an alternative peri d
of imprisonment, the court may in its discretiomthout prejudice to any other power un er
this Act relating to the payment of a fine, enfopagyment of the finewhether as to tt
whole or any part therec

(@) by the seizure of money upon the person conce

(b) if money is due or is to become due as salary geswd&om any employer

Copyright Juta & Company Limited




the person concerne

(1) by from time to time ordering such employer to deduspecifie
amount from the salary or wages so due and to paysuch amount >
the clerk of the court in question;

(i) by ordering such employer to deduct from time neetia specifie
amount from the salary or wages so due and to paysuch amount >
the clerk of the court in questit

290 Manner of dealing with convicted juvenile
Cases

(1) Any court in which a person under the age ghtgen years is convicted of
offence may, instead of imposing punishment upomfor that offence

(@) order that he be placed under the supervisionpobbation officer or
correctional official; ¢

[Para.(a) substituted by s. 4(a) of Act 122 of 1991

(b) order that he be placed in the custody of any Bl@tperson designated in e
order; o

(c) deal with him both in terms of paragraj(a) and(b); or

(d) order that he be sent to a reform school as defmsection : of the Chilc
Care Act, 1983Act 74 of 198)).

[Para.(d) substituted by s. (a) of Act 26 of 1987

(2) Any court which sentences a person under tbeogighteen years to a fine may in
addition to imposing such punishment, deal with bmher in terms of paragraj(a), (b), (c)
or (d) of subsection (1

[Sub-s. (2) substituted by s. 2 of Act 33 of 19

(3) Any court in which a person of or over the afeighteen years but under the ac ® of
twenty-one years is convicted of any offence mastaad of imposing punishment upon 1im
for that offence, order that he be placed undestipervision of a prokion officer or :
correctional official or that he be sent to a ref@chool as defined in section 1 of the C Id
Care Act, 198

[Sub-s. (3) amended by s(b) of Act 26 of 1987 and substituted by s. 7 of AG7 bf 199
and by s. 44b) of Act 122 of 1991

(4) A court which in terms of this section orddrattany person be sent to a ref
school, may direct that such person be kept iraegpbdf safety as defined in section 1 0 he
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Child Care Act, 1983, until such time as the omhar be put into effe.
[Sub-s. (4) substituted by s(c) of Act 26 of 1987

291 Duration of orders under section 29

Cases

(1) Subject to the provisions of this section, amjer made under section 290 shall liapse
after the expiration of a period of two years after date on which the order was mac
after the expiration of such shorter period ascthat may have deimined at the time
making that order or, if the person concernedssltarged in accordance with the provis ans
of the Child Care Act, 198Act 74 of 198)), at the time of such dischar

(2) Subject to the provisions of subsection (33, Minister to whom the administrati
of the provisions of the said Child Care Act, 1988s been assigned or any persona ¢
under his authority, may extend the validity ofcader referred to in sisection (1) for
further period not exceeding two years at a timmevided that an order may not be
extended to a date after the date on which thepeatains the age of 18 yei

(3) The said Minister or any person acting undsrauthority, may, if he deem:
necessary, order that any former pupil of or purpd reform school whose perioc
detention has expired or is about to expire, gietlirn to or remain in that refo school fo
a further period not exceeding two years and may fime to time by further order exte |
that period: Provided that no such order or extamshall extend the period of detentio f
any person beyond the end of the year in whichghegorattains the age of 21 ye:

(5) [sic] (a) Where a court has dealt with a person under se280 (1) or (3) and such a
person is later found not fit to be subject to sactorder, such person may be dealt
mutatis mutand in accordance with the provisions of section 276}

(b) For the purposes of the provisions of paragi(a) the expression 'a probation offi zer
or the Commissioner' in section 276A (4) shall bestrued as the probation office
correctional official or person concerned, or tleespn at the head of 1 reform schoc
concerned or a person authorized by him, as theroay be

[Sub-s. (5) added by s. 45 of Act 122 of 19
[S. 291 substituted by s. 10 of Act 26 of 19

Cases

[S. 292 amended by s. 17 of Act 33 of 1986 andteélby s. 2 of Act 33 of 199
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[S. 293 amended by s. 18 of Act 33 of 1986 andalepkeby s. 2 of Act 33 of 199

Cases

[S. 294 amended by s. 19 of Act 33 of 1986 andalepkeby s. 2 of Act 33 of 199

[S. 295 repealed by s. 2 of Act 33 of 19

296 Committal to treatment centre

Cases

(1) A court convicting any person of any offenceyria addition to or in lieu of ar
sentence in respect of such offence, order thgpéhson be detained at a treatmentc e
established under the Prevention and Treatmentud Dependency Act, 19, if the cour
is satisfied from the evidence or from any othéonmation placed before it, which shal |
either of the said cases include the report obagtron officer, that such personis a pe an
as is described in section 21 (1) of the said and such order shall for the purposes ¢ 1e
said Act be deemed to have been made under s@&ithereof: Provided that such or
shall not be made in addition to any sentence pfisonment (whether direct or as
alternative to a fine) unless thperation of the whole of such sentence is suspe

(2) (@) Where a court has referred a person to a treatoeemite under subsection (1) .and
such person is later found not to be fit for treatinn such treatment centre, such person may
be dealt witrmutatis mutand in accordance with the provisions section 276A (4

(b) For the purposes of the provisions of paragi(a) the expression 'a probation offi zer
or the Commissioner' in section 276A (4) shall bestrued as the person at the head ¢ the
treatment centre or a person authorized by

[S. 296 amended by s. 15 of Act 56 of 1979, by Act 64 of 1982, by s. 11 of Act 26 Jf
1987 and by s. 46 of Act 122 of 1991 and substitbtes. 51 of Act 20 of 199:

297 Conditional or unconditional postponement or suspesion of sentence, ar
caution or reprimand

Cases

(1) Where a court convicts a person of any offentdggr than an offence in respec
which any law prescribes a minimum punishmentctinat may in its discretio

(@) postpone for a period not exceeding five yearp#ssing of sentence ¢
release the person concerr
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(1) on one or more conditions, whether a:
(aa) compensatiol

(bb) the rendering to the person aggrieved of some fipéeinefit o
service in lieu of compensation for damage or pecynoss

(cc) the performance without remuneration and outsideptison ¢
some service for the benefit of the community urite
supervision or control of an organization or ingtdan which, o
person who, in the opinion of the court, promolesinterets of
the community (in this section referred to as comityservice)

[ltem (cc) substituted by para. «(a) of Act 33 of 1986
(ccA) submission to correctional supervisi
[Iltem (ccA) inserted by s. 47 of Act 122 of 19¢
(dd) submission to instruction or treatme

(ee submission to the supervision or control (includoogtrol ove
the earnings or other income of the person condgfes
probation officer as defined in the Probation SmsiAct, 199
(Act 116 of 199);

[Iltem (ee)amended by s. 4 of Act 18 of 19¢

(ff) the compulsory attendance or residence at somdispezentre
for a specified purpos

(gg) good conduc
(hh) any other matte

and order such person to appear before the cotlvé &xpiration of tr :
relevant period;

(i) unconditionally, and order such person to appetréd¢he court,
called upon before the expiration of the relevaartqal; o

(b) pass sentence but order the operation of the wir@ay part thereof to
suspended for a period not exceeding five yeamngrcondition referred to in
paragrapl(a) (i) which the court may specify in the order

(c) discharge the person concerned with a cautionpsinn@nd, and sur
discharge shall have the effect of an acquittadepkthat the conviction sh |l
be recorded as a previous convict

(1A) A condition relating to the performance of aoomity service shall only |
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imposed
(@) if the person concerned is 15 years or older
(b) for the performance of that service for a periotatfless than 50 hou
[Sub-s. (1A) inserted by s. (b) of Act 33 of 1986.

(2) Where a court has under paragr(a) (i) of subsection (1) postponed the passir | of
sentence and the court, whether differently caustit or not, is at the expiration of
relevant period satisfied that the person concehasdbserved the cotions imposed under
that paragraph, the court shall discharge him witlpassing sentence, and such disct je
shall have the effect of an acquittal, except thatconviction shall be recorded as a pre\ious
conviction

(3) Where a court has under paragr(a) (ii) of subsection (1) unconditiona
postponed the passing of sentence, and the pessorrtned has not at the expiration ol 1e
relevant period been called upon to appear bef@eaurt, such person shall deemed t
have been discharged with a caution under subse)(c).

(4) Where a court convicts a person of an offenaespect of which any law prescri es
a minimum punishment, the court may in its disorefpass sentence but order the oper tion
of a part thereof to be suspended for a periogéroeeding five years ' any conditiol
referred to in paragrag(a) (i) of subsection (1

(5) Where a court imposes a fine, the court mapeud the payment there
(@) until the expiration of a period not exceeding fjsgars; ¢

(b) on condition that the fine is paid over a periotl éxceeding five years
instalments and at intervals determined by thetc

(6) (a) A court which sentences a person to a term ofisppment as an alternative 1) a
fine or, if the court which has imposed such sergemas a regional court or a magistri 's
court, a magistrate, may, where the fine is nad pat any stage bele the expiration of tt
period of imprisonment, suspend the operation efséntence and order the release ¢ e
person concerned on such conditions relating t@#yenent of the fine or such port
thereof as may still be due, as to the court othe case of a sentence imposed by a re¢ >nal
court or magistrate's court, the magistrate, maynsexpedient, including a condition that the
person concerned take up a specified employmentretdhe fine due be paid in instalme:nts
by the person concerr or his employer: Provided that the power confelrgdthis
subsection shall not be exercised by a magistraerthe court which has imposed
sentence has so ordel

(b) A court which has suspended a sentence underrpati(a), whether differentl
constituted or not, or any court of equal or sugrgdrisdiction, or a magistrate who |
suspended a sentence in terms of parag(a), may at any time
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(1) further suspend the operation of the sentence p®xdsting or addition
conditions which to the court or magistrate mayrsegpedient; ¢

(i) cancel the order of suspension and recommit th@pezoncerned to serve the
balance of the senten

[Sub-s. (6) substituted by s. 21 of Act 59 of 1$
(7) A court which ha
(@) postponed the passing of sentence under para(a) (i) of subsection (1
(b) suspended the operation of a sentence under siaosglt(b) or (4); o
(c) suspended the payment of a fine under subsect)s

whether differently constituted or not, or any dafrequal or superior jurisdiction may
satisfied that the person concerned has throughbrostances beyond his control been ur able
to comply with any relevant condition, or for arther good and sficient reason, furth
postpone the passing of sentence or further sugpenaperation of a sentence or

payment of a fine, as the case may be, subjectt@xdsting condition or such furtt

conditions as could have been imposed at the tirsach postponement or suspens

(8) A court which ha
(@) postponed the passing of sentence under para(a) (i) of subsection (1); «r

(b) suspended the operation of a sentence under siaps€dt(b) or unde
subsection (4

on condition that the person concerned perform comty service or that he submit hims 2If

to instruction or treatment or to the supervisiorantrol of a probation officer or that

attend or reside at a specified centre for a sigelgfurpose, may, hether or not the court 3
constituted differently than it was at the timesath postponement or suspension, at any time
during the period of postponement or suspensiogoma cause shown amend any ¢

condition or substitute any other competent cdon for such condition, or cancel the o1 er

of postponement or suspension and impose a contzetetence or put the susper

sentence into operation, as the case mz

[Sub-s. (8) amended by s. (c) of Act 33 of 1986

(8A) (a) A court which under this section has imposed alitmm according to whic
the person concerned is required to perform comiygervice, to undergo instruction
treatment or to attend or reside at a specifietredar a specified purposehall cause to t
served upon the person concerned a notice in gyrtirecting him to report on a date .
time specified in the notice or (if prevented frdiming so by circumstances beyonc
control) as soon as practicable thereafter, tgp#rison secified in that notice, whett
within or outside the area of jurisdiction of theuet, in order to perform that commur
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service, to undergo that instruction or treatmerib@ttend that centre or to reside therei t, as
the case may

(b) A copy of the said notice shall serve as authdotthe person mentioned thereil o0
have that community service performed by the pecsmterned or to provide that instruction
or treatment to the person concerned or to all@\pttrson concerned attend that centre »r
to reside there

[Sub-s. (8A) inserted by s. (d) of Act 33 of 1986.
(8B) Any person whc

(@ when he reports to perform community service, tdengo instruction ¢
treatment or to attend or reside at a specifietkedar a specified purpose is
under the influence of intoxicating liquor or drugsthe like; o

(b) impersonates or falsely represents himself to bg#rson who has be
directed to perform the community service in questito undergo tf
instruction or treatment in question or to attendeside at the specified centre
for the specified purfse

shall be guilty of an offence and liable on conwaictto imprisonment for a period t
exceeding three montl

[Sub-s. (8B) inserted by s. i(d) of Act 33 of 1986

(9) (a) If any condition imposed under this section is carnplied with, the pers:
concerned may upon the order of any court, orappears from information under oath at
the person concerned has failed to comply with swctdition, upon the ord of any
magistrate, regional magistrate or judge, as tke o@ay be, be arrested or detained
where the condition in questic

® was imposed under paragrée(a) (i) of subsection (1), be brought before e
court which postponed the passing of sentenceforéany court of equal r
superior jurisdiction; ¢

(i) was imposed under subsection (b), (4) or (5), be brought before the cc 1t
which suspended the operation of the sentences dineacase may be,
payment of the fine, or any court of equal or sigrgurisdiction

and such court, whether or not it is, in the cdsse@urt other than a court of eque

superior jurisdiction, constituted differently thanvas at the time of such postponemei or
suspension, may then, in the case of subparaghaingose any copetent sentence, whi:h
may, where the person concerned is under the agesafy-one years, include an order under
the provisions of section 290, or, in the caseubpsragraph (ii), put into operation

sentence which was suspent
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[Para.(a) amended by s. 49 of Act 129 of 19¢

(b) A person who has been called upon under para(a) (ii) of subsection (1)
appear before the court may, upon the order ofdlt in question, be arrested and bro Jht
before that court, and such court, whether or nosttuted differently tkn it was at the timre
of the postponement of sentence, may impose updnErson any competent sente

297A Liability for patrimonial loss arising from perform ance of community servic

(1) If patrimonial loss may be recovered from aoused on the ground of a de
committed by him in the performance of communityws® in terms of section 297, that | )ss
may, subject to subsection (3), be recovered florState

(2) Subsection (1) shall not be construed as pdauiuthe State from obtaini
indemnification against its liability in terms aiflssection (1) by means of insuranc
otherwise

(3) The patrimonial loss which may be recoverediftbe State in terms of subsec 1
(1) shall be reduced by the amount from any otbarce to which the injured persol
entitled by reason of the patrimonial loss suffdvgdhim

(4) In so far as the State has made a paymenttuevof a right of recovery in terms  f
subsection (1), all the relevant right and legaledies of the injured person agains
accused shall pass to the S

(5) If any person as a result of the performanceoafimunity service in terms of sect in
297 has suffered patrimonial loss which cannotdesevered from the State in term:
subsection (1), the Director-General: Justice maty the concurrence of t Treasury, as ¢ n
act of grace pay such amount as he may deem rddsdadhat perso

[S. 297A inserted by s. 21 of Act 33 of 19¢
297B Agreement on operation of suspended sentent

(1) The State President may, on such conditiofseasay deem necessary, enter int) an
international agreement with any state, so asduwige, on a reciprocal basis, for the put ng
into operation of suspended sentences in respgersbns convicte within the jurisdictiol
of the Republic or of such state, of an offence tivered in the agreeme

(2) The State President may, if the parties agmeend such an agreement to the e ent
which he deems necess:i

(3) If an application is made for a suspended seetemposed by a courtof a s
referred to in subsection (1), to be put into operathe court at which the applicatiol
made shall, subject to the terms of the agreememteed with that apjcation as if th
suspended sentence was imposed by a court in fhebRe

(4) (a) An agreement referred to in subsection (1), orangndment thereof, shall o ly
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be in force after it has been published by theeSRaesident by proclamation in tGazett.

(b) The State President may at any time and in likemaawithdraw any su
agreemen

[S. 297B inserted as s. 297A by s. 1 of Act 8 4.nd renumbered 297B by s. 6 of Ac: 77
of 1989.

298 Sentence may be correcte

Cases

When by mistake a wrong sentence is passed, theroay, before or immediately af 2r
it is recorded, amend the sente

299 Warrant for the execution of sentenc

A warrant for the execution of any sentence maigdeed by the judge or judicial officer
who passed the sentence or by any other judgedmigiiofficer of the court in question, -,
in the case of a regional court, by any magistia@te, such warra shall commit the pers:
concerned to the prison for the magisterial distnavhich such person is sentenc

299A Right of complainant to make representations in cegain matters with regard to
placement on parole, on day parole, or under corrgmnal supervision

(1) When a court sentences a person to imprisonfae
(@ murder or any other offence which involves thentitenal killing of a persoli;

(b) rape or compelled rape as contemplated in secBamst of the Criminal La' v
(Sexual Offences and Related Matters) Amendment20€7, respectivel

(c) robbery where the wielding of a fire-arm or anyastdangerous weapon or the
infliction of grievous bodily harm or the robberfyfaamotor vehicle |
involved:

(d) sexual assault, compelled sexual assault or coatpsdlf-sexual assault
contemplated in section 5, 6 or 7 of the Criminah(Sexual Offences a
Related Matters) Amendment Act, 2007, respecti

(e) kidnapping; o

(H any conspiracy, incitement or attempt to commit effignce contemplated 1
paragraph:(a) to (e),

it shall inform:
(1) the complainant; ¢

(i) in the case of murder or any other offence contateglin paragrap(a), any
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immediate relative of the deceas

if he or she is present that he or she has a 8gbhject to the directives issued by
Commissioner of Correctional Services under subme¢t), to make representations w :n
placement of the prisoner on parole, on day pawolender correctional pervision i
considered or to attend any relevant meeting op#rele boar

[Sub-s. (1) substituted by s. 68 of Act 32 of 2(

(2) If the complainant or a relative intends torexsee the right contemplated
subsection (1) by making representations to onditg a meeting of the parole board, h or
she has a dut

(1) to inform the Commissioner of Correctional Servittesreof in writing

(i) to provide the said Commissioner with his or hestaband physical addre s
in writing; anc
(i) to inform the said Commissioner in writing of arhaoge of addres
(3) The Commissioner of Correctional Services sinédirm the parole board in quest on
accordingly and that parole board shall informabmplainant or relative in writing wh

and to whom he or she may make representationfien and where a meetinll take
place

(4) (a) The Commissioner of Correctional Services mustastirectives regarding t
manner and circumstances in which a complainarglative contemplated in subsection 1)
may exercise the right contemplated in that subse

(b) Directives issued under paragre(a) must be published in ttGazett*(22).

(c) Before the directives issued under paragi(a) are published in thGazett, the
Commissioner of Correctional Services must sublnatrt to Parliament, and the f
directives so issued, must be submitted to Parlanvéhin three months of tl
corrmencement of this sectic

(d) Any directive issued under paragre(a) may be amended or withdrawn in |
mannel

[S. 299A inserted by s. 6 of Act 55 of 20(

CHAPTER 29
COMPENSATION AND RESTITUTION (ss 300-301;

300 Court may award compensation where offence causesuhage to or loss ¢
property

Cases

(1) Where a person is convicted by a superior caureégional court or a magistra
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court of an offence which has caused damage tassrdf property (including mone
belonging to some other person, the court in qoestiay, upon the application the injured
person or of the prosecutor acting on the instoustiof the injured person, forthwith aw d
the injured person compensation for such damatgssr Provided the

(@) aregional court or a magistrate's court shallmake any such award if 1
compensation applied for exceeds the an*(23) determined by the Minister
from time to time by notice in trGazett: in respect of the respective cou s.

[Para.(a) substituted by s. 16 of Act 56 of 1979, by s. Aof 109 of 1984 and by s. 14 f
Act 5 of 1991.

[Para.(b) deleted by s. 12 of Act 26 of 19&

(2) For the purposes of determining the amounhefdompensation or the liability of the
convicted person therefor, the court may refehtdvidence and the proceedings at the trial
or hear further evidence either upon affidavit &lly.

(3) (@) An award made under this secti
(1) by a magistrate's court, shall have the effect@¥ihjudgment of that cout

(i) by a regional court, shall have the effect of al gi]lgment of the magistrat:'s
court of the district in which the relevant triabk place

(b) Where a superior court makes an award under ¢cisos, the registrar of the co
shall forward a certified copy of the award to therk of the magistrate's court designate 1 by
the presiding judge or, if no such court is desigdato the clerlof the magistrate's court
whose area of jurisdiction the offence in questi@s committed, and thereupon such a ard
shall have the effect of a civil judgment of thedgistrate's coul

(4) Where money of the person convicted is takemfhim upon his arrest, the cc
may order that payment be made forthwith from sudney in satisfaction or on accoun of
the awarc

(5) (a) A person in whose favour an award has been madier tinis section may with 1
sixty days after the date on which the award wagden@ writing renounce the award
lodging with the registrar or clerk of the courtguestion a document of reniiation and
where applicable, by making a repayment of any rp@paid under subsection {

(b) Where the person concerned does not renounceand awder paragrag(a) within
the period of sixty days, no person against whogratiard was made shall be liablea e
suit of the person concerned to any other civicpaalings in respect of trnjury for whict
the award was mac

301 Compensation to innocent purchaser of property unlafully obtained
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Where a person is convicted of theft or of any otdfeence whereby he has unlawft v
obtained any property, and it appears to the amuthe evidence that such person sold ich
property or part thereof to another person whort@alinowledge that theroperty was stole n
or unlawfully obtained, the court may, on the apgiion of such purchaser and on restitt tion
of such property to the owner thereof, order that,of any money of such convicted per on
taken from him on his arrest, a sum not excee the amount paid by the purchase
returned to hin

CHAPTER 30
REVIEWS AND APPEALS IN CASES OF CRIMINAL PROCEEDING S IN LOWER
COURTS (ss 302-31«

Cases
302 Sentences subject to review in the ordinary cour.
Cases

(1) (a) Any sentence imposed by a magistrate's ¢

(1) which, in the case of imprisonment (including détamin a reform school . s
defined insection : of the Child Care Act, 198Act 74 of 198)), exceeds
period of three months, if imposed by a judicidlcgr who has not held t
substantive rar of magistrate or higher for a period of seven gear whicl
exceeds a period of six months, if imposed by &jadofficer who has he
the substantive rank of magistrate or higher fpeaod of seven years
longer

[Sub-para. (i) substituted by s. (a) of Act 26 of 1987

(i) which, in the case of a fine, exceeds the an*(24) determined by tt
Minister from time to time by notice in ttGazett: for the respective judici
officers referred to in subparagraph

[Sub-para. (ii) substituted by s. 8 of Act 109 684 and by s. 15 of Act 5 of 199
(i) ...
[Sub-para. (iii) deleted by s. 2 of Act 33 of 19

shall be subject in the ordinary course to revigva lpudge of the provincial or local divisi in
having jurisdictior

(b) The provisions of paragraj(a) shall:

® be suspended in respect of an accused referraedhe first proviso to sectiin
309 (1)(a) who has duly noted an appeal in terms of secti¥¥h(3) against |
conviction or sentence and has not abandoned theag

(i) be suspended in respect of an accused who hasalelg an appeal in ter 3
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of section 309 (2) against a conviction or senteafter being granted Ieave to
appeal in terms of section 309B or 309C, and haalmandoned the appe
anc

(i) cease to apply in respect of an accused when jutlgméhe appeal is give .
[Para.(b) substituted by s. 1 of Act 42 of 20(C
[Sub-s. (1) amended by s. 11 of Act 105 of 1¢
(2) For the purposes of subsection

(@) each sentence on a separate charge shall be régerdeseparate senter
and the fact that the aggregate of sentences irdmosan accused in resg -t
of more than one charge in the same proceedingsedzdhe periods
amounts referred to ilhat subsection, shall not render those sentenbgscs u
to review in the ordinary cour:

[Para.(b) deleted by s. 22 of Act 59 of 19&
(3) The provisions of subsection (1) shall onlylgg

(@) with reference to a sentence which is imposedspeet of an accused w
was not assisted by a legal advi

[Para.(b) deleted by s. 1(b) of Act 26 of 1987

303 Transmission of recorc

Cases

The clerk of the court in question shall within omeek after the determination of a ¢ 1se
referred to in paragraf(a) of section 302 (1) forward to the registrar of glevincial o
local division having jurisdiction the record oktproceedings in e case or a copy thert f
certified by such clerk, together with such rema&ghe presiding judicial officer may w h
to append thereto, and with any written statemeatgument which the person convic
may within three days after imposition of ttentence furnish to the clerk of the court, d
such registrar shall, as soon as possible, lagahee in chambers before a judge of
division for his consideratio

[S. 303 amended by s. 12 of Act 105 of 19

304 Procedure on reviev

Cases

(1) If, upon considering the proceedings referpethtsection 303 and any furtl

Copyright Juta & Company Limited




information or evidence which may, by directiortloé judge, be supplied or taken by
magistrate's court in question, it appears touldgeg that the proceedings in accordanc
with justice, he shall endorse his certificatehtatteffect upon the record thereof, anc
registrar concerned shall then return the recotéanagistrate's court in quest

(2) (a) If, upon considering the said proceedings, it app&o the judge that t
proceedings are not in accordance with justichat doubt exists whether the proceed s
are in accordance with justice, he shall obtaimftbe judicial officer who resided at tt
trial a statement setting forth his reasons fowadimg the accused and for the sentt
imposed, and shall thereupon lay the record optbeeedings and the said statement b ‘ore
the court of the provincial or local division hagijurisdiction for consideration by that co irt
as a court of appeal: Provided that where the judgeerned is of the opinion that
conviction or sentence imposed is clearly not icoadance with justice and that the pel n
convicted may be prejudiced he record of the proceedings is not forthwith ptlbefore
the provincial or local division having jurisdictipthe judge may lay the record of
proceedings before that court without obtainingstatement of the judicial officer w
presided at thtrial.

[Para.(a) amended by s. 13 of Act 105 of 19¢

(b) Such court may at any sitting thereof hear angleawie and for that purpose sumion
any person to appear to give evidence or to prodogelocument or other artic

(c) Such court, whether or not it has heard evidemag,, subject to the provisions
section 31z

® confirm, alter or quash the conviction, and inélvent of the conviction being
guashed where the accused was convicted on om@afrtmore alternati\
charges, convict the accused on the other altgmakliarge or on one or ot er
of the alternave charge:

(i) confirm, reduce, alter or set aside the sentenemyporder of the magistrat !'s
court

(i) set aside or correct the proceedings of the maggsrcour

(iv) generally give such judgment or impose such seatentmake such order s
the magistrate's court ought to have given, impasedade on any mat
which was before it at the trial of the case ingjio®; o

v) remit the case to the magistrate's court with urcsitons to deal with at
matter in such manner as the provincial or locakthn may think fit; an

[Sub-para. (v) amended by s. 13 of Act 105 of 1f

(vi) make any such order in regard to the suspensitdreaxecution of ar
sentence against the person convicted or the amistsuch person to be |,
or, generally, in regard to any matter or thingreseted with such person
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the proceedings in gard to such person as to the court seems lik
promote the ends of justi

(3) If the court desires to have a question of ¢awef fact arising in any case argue it
may direct such question to be argued by the ayegeneral and by such counsel a:
court may appoir

(4) If in any criminal case in which a magistraosirt has imposed a sentence whit 1is
not subject to review in the ordinary course imtgiof section 302 or in which a regic
court has imposed any sentence, it is broughtamthice of the provcial or local divisiol
having jurisdiction or any judge thereof that tmeqeedings in which the sentence
imposed were not in accordance with justice, suehtor judge shall have the same po\ ‘ers
in respect of such proceedings as if the reconegof had been laid before such coul
judge in terms of section 303 or this seci

[Sub-s. (4) amended by s. 13 of Act 105 of 1¢

304A Review of proceedings before senten

Cases

(a) If a magistrate or regional magistrate after coon but before sentence is of
opinion that the proceedings in respect of whiclbtoeight in a conviction are not
accordance with justice, or that doubt exists wéiethe proceedings are iccordance wit
justice, he shall, without sentencing the accussmhrd the reasons for his opinion
transmit them, together with the record of the peatings, to the registrar of the provin |
division having jurisdiction, and such registraaklfas soon as is practicable, lay the s e
for review in chambers before a judge, who shalehthe same powers in respect of ¢ |
proceedings as if the record thereof had beerbkgidre him in terms of section 3

(b) When a magistrate or a regional magistrate adesrims of paragrap(a), he sha
inform the accused accordingly and postpone the wasome future date pending
outcome of the review proceedings and, if the aatus in custody, the magisie ol
regional magistrate may make such order with regatlde detention or release of
accused as he may deenr

[S. 304A inserted by s. 22 of Act 33 of 19¢

[S. 305 amended by s. 14 of Act 105 of 1982 andalsal by s. 1 of Act 76 of 199
306 Accused may set down case for argume

(1) A magistrate's court imposing sentence whiatenisection 302 is subject to revi w,
shall forthwith inform the person convicted that tlecord of the proceedings will
transmitted within one week, and such person mary thspect and make a cogf suck
record before transmission or whilst in the pogsessf the provincial or local division, a d
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may set down the case for argument before the pe@tior local division having jurisdiction
in like manner as if the record had been returmadanmitted to such provincial or loc
division in compliance with any order made by it fiee purpose of bringing in review
proceedings of a magistrate's cc

[Sub-s. (1) amended by s. 15 of Act 105 of 1¢

(2) Whenever a case is so set down, whether tleacd#fin question was prosecute it
the instance of the State or at the instance ofvate prosecutor, a written notice shal
served, by or on behalf of the person convictednupe attorney-gene at his office nc
less than seven days before the day appointetidaargument, setting forth the name |
number of the case, the court before which it wiasl tthe date for which the case has | en
set down for argument and the grounds or reascon which the judgment is sought tc
reversed or altere

w

(3) Whether such judgment is confirmed or revexsealtered, no costs shall in resy ct
of the proceedings on review be payable by thegaudson to the person convicted or by he
person convicted to the prosecut

307 Execution of sentence not suspended unless bail gtad

Cases

(1) Subject to the provisions of section 308, thecation of any sentence shallno 2
suspended by the transmission of or the obligatdnansmit the record for review unless the
court which imposed the sentence releases therpemwicted on be.

(2) If the court releases such person on bailcthet may

(@) if the person concerned was released on bail ws®tion 59 or 60, extend the
bail, either in the same amount or any other amau

(b) if such person was not so released on bail, releias®r her on bail c
condition that he or she deposits with the clerkhefcourt or with a memkt r
of the Department of Correctional Services at th&op where such persor is
in custody or wittany police official at the place where such coredgberson
is in custody, the sum of money determined by thetan question; «

[Para.(b) substituted by s. 8 of Act 64 of 1982 and by s(a) of Act 75 of 1995 ar
amended by s. 4 of Act 18 of 19¢

(c) on good cause shown, permit such person to fumgglarantee, with
without sureties, that he will pay and forfeit keetState the sum of mor
determined under paragra(b), in circumstances under which such sum fit
had been deposited, wd be forfeited to the Sta

(3) It shall be a condition of the release of tkeespn convicted that he sh
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(@) atatime and place specified by the court;

(b) upon service, in the manner prescribed by the fiesurt, of a written ord r
upon him or at a place specified by the ¢t

surrender himself in order that effect may be giteeany sentence in respect of
proceedings in questic

(3A) (a) If the order contemplated in subsection(b) is not served on the convic
person within 14 days of the issuing thereof beednesor she cannot be found at the ad' ress
given by him or her at the time of the grantingail to him or her, te bail shall b
provisionally cancelled and the bail money prowisily forfeited and a warrant for his or 1er
arrest shall be issue

(b) The provisions of section 67 (2) in respect of¢brefirmation or the lapsing of t
provisional cancellation of bail or the forfeituwébail money, and making final t
provisional forfeiture of bail money, the provisgaf section 67 (3) in reect of the hearir )
of evidence, and the provisions of section 70 apeet of the remission of forfeited
money, shalmutatis mutand apply in respect of bail pending revit

[Sub-s. (3A) inserted by s. (b) of Act 75 of 1995

(4) The court may add any condition of release @hwhich it may deem necessan r
advisable in the interests of justiinter alia, as to

(@) the reporting in person by the person convicteghgtspecified time and plece
to any specified person or authot

(b) any place to which such person is prohibited t
(c) any other matter relating to the conduct of suailsqe

(5) The court which considers an application fat bader this section shall record 2
relevant proceedings in full, including the detagderred to in subsection (3) and
conditions imposed under subsection

(6) The provisions of sections 63, 64, 65, 66 addGallimutatic mutandi: apply witf
reference to bail pending revie

[Sub-s. (6) substituted by s. 17 of Act 56 of 1@n@ by s. 1:(c) of Act 75 of 1995

Cases

[S. 308 amended by s. 16 of Act 105 of 1982 and.[38 of Act 33 of 1986 and repealec by
s. 2 of Act 33 of 1997

308A Correctional supervision not suspended unless bajranted
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The execution of a sentence of correctional supenvireferred to in section 276 ((h),
shall not be suspended by the transmission ofeib@d for review in terms of section
(4), unless the court which imposed the senterleages the personnvicted-

(@) on bail, in which case the provisions of sectioi 8), (3), (4), (5) and (
shallmutatis mutand apply

(b) on warning on a condition as contemplated in se@i@/ (3), in which ca:
the provisions of section 72 shmutatis mutand apply to the extent
which they can be applie

[S. 308A inserted by s. 50 of Act 129 of 19!

309 Appeal from lower court by person convictet
Cases

(1) (a) Any person convicted of any offence by any lowanrtdincluding a persc
discharged after conviction) may, subject to lei@vappeal being granted in terms of sec ion
309B or 309C, appeal against such conviction aathagany resultant sence or order t
the High Court having jurisdiction: Provided tt

(1) if that person was, at the time of the commissibtme offence
(aa) below the age of 16 years;

(bb) at least 16 years of age but below the age of a8\end was n
assisted by a legal representative at the timemfiction in a region.
court; ani

(cc) sentenced to any form of imprisonment as conteraglet section 27
(1) that was not wholly suspended

(i) if that person was sentenced to imprisonment ferdy a regional court unc er
section 51 (1) of the Criminal Law Amendment AQ97Y |Act 105 of 199),

he or she may note such an appeal without haviagy for leave in terms of section 309B:
Provided further that the provisions of section 80g(b) shall apply in respect of a per: 1
who duly notes an appeal against a convictioneseator order i contemplated in secti

302 (1)(a); anc

[Para.(a) amended by s. 17 of Act 105 of 1982 and substltbtes. 2(a) of Act 76 of 1997,
by s. 2(a) of Act 42 of 2003 and by s. 6 of Act 38 of 20!

(b) Where, in the case of a regional court, a cornwictakes place within the are¢
jurisdiction of one provincial division and any uéisnt sentence or order is passed or, ¢ ; the
case may be, is made within the area of jurisdiatibanother provicial division, any appe al
against such conviction or such sentence or otg#l Ise heard by the last mentiol
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provincial division

(2) An appeal under this section shall be notedkengdrosecuted within the period . d
in the manner prescribed by the rules of courtvidlex that the magistrate against w
decision or order the appeal is to be noted, be ibr she is unavailabany other magistra :
of the court concerned, may on application andandgcause shown, extend such pe

[Sub-s. (2) amended by s. 17 of Act 105 of 1982 arubtituted by s. (b) of Act 76 o
1977.

(3) The provincial or local division concerned shlaéreupon have the powers refe :d
to in section 304 (2), and, unless the appealssdbaolely upon a question of law,
provincial or local division shall, in addition smch powers, have the pcr to increase ar -
sentence imposed upon the appellant or to impogetaer form of sentence in lieu of o1 n
addition to such sentence: Provided that, notvatiding that the provincial or local divisi »n
is of the opinion that any point raised mightdecided in favour of the appellant,
conviction or sentence shall be reversed or alteya@ason of any irregularity or defec |
the record or proceedings, unless it appears to dircsion that a failure of justice has in 1act
resulted from such iegularity or defec

[Sub-s. (3) amended by s. 17 of Act 105 of 1982s5.8/ of Act 107 of 1990 and by s. 3¢ of
Act 105 of 1997

(BA)*(25) (a) An appeal under this section must be disposed afigh Court ii
chambers on the written argument of the partr their legal representatives, unless
Court is of the opinion that the interests of jostrequire that the parties or ir lega
representatives submit oral argument to the Ceginding the appe

(b) If the Court is of the opinion that oral argumanist be submitted regarding
appeal as contemplated in paragr(a), the appeal may nevertheless be disposed of &t tha
Court in chambers on the written argument of théigmor their legal repsentatives, if tr
parties or their legal representatives so requesbtize Judge President so agrees and ¢ 2cts
in an appropriate ca:

[Sub-s. (3A) inserted by s.(c) of Act 76 of 1977 and substituted by <(b) of Act 42 o
2003.

[NB: Sub-s. (3A) has been deleted by s. 13 of the ditatters Amendment Act 66
2008, a provision which will be put into operatioy proclamatior]

(4) When an appeal under this section is notedptbeisions of
@ ...
[Para.(a) deleted by s. (d) of Act 76 of 1997

(b) sections 307 and 308A shmutatis mutand apply with reference to t
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sentence appealed agai
[Para.(b) substituted by s. 51 of Act 129 of 1993 and ¥ ef Act 33 of 1997

(5) When a provincial or local division of the Seapre Court gives a decision on ap| 2al
against a decision of the magistrate's court aaddimer decision is appealed against, ich
division of the Supreme Court has the powers ipeetsof the grantinof bail which
magistrate's court has in terms of section

[Sub-s. (5) added by s. 13 of Act 75 of 19

309A Appeal against conviction and sentence of chiefsesadmen and chiefs' deputie

Cases

(1) In hearing any appeal to him under the prowisiofsection 2! of the Blacl
Administration Act, 1927Act 38 of 192), the magistrate shall hear and record
available evidence as may be relevant to any aqurestiissue and shall thereupon ei-

(@) confirm or vary the conviction ar

(1) confirm the sentence imposed by the chief, headmahief's deput
and order that the said sentence be satisfiedWdhthor

(i) set aside the sentence imposed by the chief, headnahief's depu
and in lieu thereof impose such other sentence hsiopinion ought 10
have been imposed; ¢

(i) impose a sentence of imprisonment for a perioceroeeding thre
months on default of compliance forthwith with treler or senten
made or imposed under subparagraph (i) or (i

(iv) set aside the sentence imposed by the chief, headnchief's depu
and in lieu thereof impose a sentence of imprisorirfe a period nc
exceeding three months without the option of a;

or-
(b) uphold the appeal and set aside the convictiorsantenct

(2) The magistrate shall issue in respect of amggrewho has been sentence
imprisonment under subsection (1), a warrant ferdatention in a prisc

[S. 309A inserted by s. 2 of Act 34 of 19¢
309B Application for leave to appea
Cases

(1) (a) Any accused, other than a person contemplatduifirst proviso to section 3 3
(1) (a), who wishes to note an appeal against any coowidr against any resultant sente nce
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or order of a lower court, must apply to that cdartleave to appd against that convictio ,
sentence or ordt

(b) An application referred to in paragra(a) must be mad

(1) within 14 days after the passing of the sentenagdaer following on th
conviction; o

(i) within such extended period as the court may oiggon and for goo
cause shown, allo

(2) (a) Any application in terms of subsection (1) mushkard by the magistrate wh se
conviction, sentence or order is the subject oftfuspective appeal (hereinafter referre to
as the trial magistrate) or, if the trial magistreg not availabl by any other magistrate of the
court concerned, to whom it is assigned for hee

(b) If the application is to be heard by a magistrateer than the trial magistrate,
clerk of the court must submit a copy of the reanirthe proceedings before the t
magistrate to the magistrate hearing the applicafoovided that wherihe accused w
legally represented at a trial in a regional ctluetclerk of the court must, subjec
paragrapl(c), only submit a copy of the judgment of the tria@gistrate, including tt
reasons for the conviction, sentence or orderspeaet of vhich the appeal is sought to
noted to the magistrate hearing the applice

(c) The magistrate referred to in the proviso to paplg(b) may, if he or she deem:
necessary in order to decide the application, reticghe full record of the proceedings be ire
the trial magistrat

(d) Notice of the date fixed for the hearing of thelaggtion must be given to t
Director of Public Prosecutions concerned, or peison designated thereto by himor  r,
and the accuse

(3) (a) Every application for leave to appeal must sahfalearly and specifically tl
grounds upon which the accused desires to q|

(b) If the accused applies orally for such leave immaesdy after the passing of 1
sentence or order, he or she must state such ggpwhech must be recorded and form  rt
of the recorc

(4) (a) If an application for leave to appeal under sutisecl) is granted, the clerk
the court must, in accordance with the rules ofcthart, transmit copies of the record an  of
all relevant documents to the registrar of the Higlurt concerne: Provided that instead f
the whole record, with the consent of the accuseldtlae Director of Public Prosecutic
copies (one of which must be certified) may bednaitted of such parts of the record as nay
be agreed upon by the Director of Publicsecutions and the accused to be sufficiel |
which event the High Court concerned may neversisetall for the production of the wh le
record
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(b) If any application referred to in this sectioneé$used, the magistrate m
immediately record his or her reasons for suchsag

(5) (a) An application for leave to appeal may be acconguhhby an application
adduce further evidence (hereafter referred tonagpalication for further evidence) relat g
to the conviction, sentence or order in respegtloth the appeal is sout to be note(

(b) An application for further evidence must be suppdity an affidavit stating thi
® further evidence which would presumably be acceptetiue, is availabl

(i) if accepted the evidence could reasonably leaddifferent decision or orde r;
anc

(i) there is a reasonably acceptable explanation &fditure to produce tl
evidence before the close of the t

(c) The court granting an application for further evide musit

(1) receive that evidence and further evidence rendegedssary therel
including evidence in rebuttal called by the pragecand evidence called 1y
the court; an

(i) record its findings or views with regard to thatd®nce, including the cogency
and the sufficiency of the evidence, and the demm@aand credibility of ar

witness

(6) Any evidence received under subsection (5) $tiathe purposes of an appea
deemed to be evidence taken or admitted at tHertrgpuestior

[S. 309B inserted by s. 3 of Act 76 of 1997 andssitilted by s. 3 of Act 42 of 200

309C Petition procedure
Cases
(1) In this sectior

(@) ‘'application for condonation' means an applicatefarred to in the proviso .0
section 309 (2), or referred to in section 309B(b) (ii);

(b) ‘'application for leave to appeal’ means an appticaeferred to in sectic
309B (1)(a);

(c) ‘'application for further evidence' means an appboato adduce furth
evidence referred to in section 309B (a); anc

(d) ‘'petition’, unless the context otherwise indicatedudes an applicatic
referred to in subsection ((b) (ii).

Copyright Juta & Company Limited




(2) (a) If any applicatior
(1) for condonatior
(i) for further evidence; c
(i) for leave to appe:

is refused by a lower court, the accused may btigetpply to the Judge President of 2
High Court having jurisdiction to grant any onenoore of the applications in questi

(b) Any petition referred to in paragraj(a) must be mad
(1) within 21 days after the application in questiorswefused; o

(i) within such extended period as may on an applisatzompanying th
petition, for good cause shown, be allov

(3) (a) If more than one application referred to in subisaq1) relate to the same matter,
they should, as far as is possible, be dealt witheé same petitio

(b) An accused who submits a petition in terms of sciii@e (2) must at the same ti 2
give notice thereof to the clerk of the lower caeferred to in subsection (a).

(4) When receiving the notice referred to in subeaq3), the clerk of the court mi
without delay submit to the registrar of the Higbu@t concerned copies

(@) the application that was refus
(b) the magistrate's reasons for refusal of the apmitaanc

(c) the record of the proceedings in the magistrateisten respect of which tl
application was refuse*(26)Provided tha

® if the accused was tried in a regional court and \egally represented at
the trial; o

(i) if the accused and the Director of Public Proseastiagree thereto;
(i) if the prospective appeal is against the sentenlye or
(iv) if the petition relates solely to an application éondonatior

a copy of the judgment, which includes the reasonsonviction an
sentence, shall, subject to subsectior(a), suffice for the purposes of
petition

[NB: Sub-s. (4) has been substituted by s. 14 of tHeidliMatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢«PENDLEX.]

(5) (a)*(27) A petition contemplated in this section must besidered in chambers b ' a
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judge designated by the Judge Presiderovided that the Judge President ma
exceptional circumstances, at any stage desigwatgitiges to consider such petiti

(b) If the judges referred to in the proviso to paradt(a) differ in opinion, the petitic
must also be considered in chambers by the Judggedent or by any other judge design ted
by the Judge Preside

(c) For the purposes of paragre(b) any decision of the majority of the jud
considering the petition, shall be deemed to beldwtsion of all three judge

[NB: Sub-s. (5) has been substituted by s. 14 of tdeidliMatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢PENDLEX.]

(6) Judges considering a petition rr

(@) call for any further information, including a copf/the record of ar
proceedings that was not submitted in terms optbgiso to subsection (
(c), from the magistrate who refused the applicatroquestion, or from tt
magistrate who presid at the trial to which any such application relate
the case may be;

(b) in exceptional circumstances, order that the jpetitir any part thereof
argued before them at a time and place determindiaem

[NB: Sub-s. (6) has been substituted by s. 14 of tdeidliMatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢PENDLEX.]

(7) Judges considering a petition may, whether bae acted under subsectior (a)
or (b) or not:

(@) inthe case of an application referred to in sutised?2) (b) (ii), grant o
refuse the application; a

(b) in the case of an application for condonation, goamefuse the applicatic
and if the application is grante

(1) direct that an application for leave to appeal ninesinade, within tf
period fixed by them, to the court referred toéctson 309B (1); ¢

(i) if they deem it expedient, direct that an applmatior leave to appe
must be submitted under subsection (2) within greog fixed by ther
as if it had been refused by the court referred section 309B (1); ar d

(c) inthe case of an application for leave to appmadject to paragrag(d), gran
or refuse the application; a

(d) in the case of an application for further evidergrant or refuse tt
application, and, if the application is granted jimdges may, before decidi J
the application for leave to appeal, remit the prath the magistrate's co
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concerned in ord that further evidence may be received in accorelavith
section 309B (5

(8) All applications contained in a petition mustdisposed o
(@) asfar asis possible, simultaneously;

(b) as a matter of urgency, where the accused waseekéo any form «
imprisonment that was not wholly suspenc

(9) Notice of the date fixed for any hearing ofedifoon under this section, and of i
place determined under subsection (6) for any hgamust be given to the Directol
Public Prosecutions concerned, or to a person migsd by him or her, anhe accuse

[S. 309C inserted by s. 3 of Act 76 of 1997 andssitlded by s. 3 of Act 42 of 200
309D Explanation of certain rights to unrepresented anccertain other accuse:

(1) (a) An accused contemplated in the first proviso tiea 309 (1)(a) or who i
unrepresented at the time he or she is convictddantenced, must be informed by
presiding officer of his or her rights in respetappeal and legal represeiion and of th
correct procedures to give effect to these ri

(b) An accused whose sentence is subject to revieleiodinary course in terms
section 302 (1(a), must be informed by the presiding officer that gnovisions pertaining to
such review

(1) shall be suspended if he or she appeals againstdheaiction or sentence; and
(i) shall cease to apply once judgment in the appesabban givel

(2) An accused contemplated in subsectio (a) in respect of whom an applicatior 1
terms of the proviso to section 309 (2) or 309Befsised, must be informed by the presii ing
officer of his or her rights in respect of the predings contemplated section 309C ar
legal representation and of the correct proceduresved to give effect to these righ

(3) If an unrepresented accused has been conaaottdentence
(@) to any form of imprisonment that was not whollyseisded; ¢

(b) to any form of punishment which in view of the pdasg officer may lead 1
substantial injustice for the accus

and he or she indicates to the presiding officeroniher intention to apply for leave to ap)eal
in terms of section 309B ( (a) or for leave to petition in terms of section 30&) (a), the
presiding officer must refer the accused to thealLégd Boerd referred to in section 2 of 1 1e
Legal Aid Act, 1969 Act 22 of 196), for the purpose of allowing him or her an oppaity

to request legal representation to assist suctsadadn his or her applicatic
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[S. 309D inserted by s. 3 of Act 76 of 1997 andssitilted by s. 3 of Act 42 of 200

31C Appeal from lower court by prosecutol

Cases

(1) When a lower court has in criminal proceedigiygn a decision in favour of t
accused on any question of law, including an ondgde under section 85 (2),
attorney-general or, if a body or a person othen tthe attorney-general or his rejentative,
was the prosecutor in the proceedings, then suT ptosecutor may require the judi
officer concerned to state a case for the condideraf the provincial or local divisic
having jurisdiction, setting forth the questionlai and hisdecision thereon and, if evidel ce
has been heard, his findings of fact, in so fahag are material to the question of |

[Sub-s. (1) amended by s. 18 of Act 105 of 1¢

(2) When such case has been stated, the attormeyaj®r other prosecutor, as the « ase
may be, may appeal from the decision to the preairme local division having jurisdictio

[Sub-s. (2) amended by s. 18 of Act 105 of 1¢

(3) The provisions of section 309 (2) shall applthweference to an appeal under s
section

(4) If the appeal is allowed, the court which géwe decision appealed from sk
subject to the provisions of subsection (5) andrajiving sufficient notice to both parti
reopen the case in which the decision was giverdaatiwith it in the sme manner as
should have dealt therewith if it had given a decisn accordance with the law as laid down
by the provincial or local division in questi

[Sub-s. (4) amended by s. 18 of Act 105 of 1¢

(5) In allowing the appeal, whether wholly or inrfp@he provincial or local division may
itself impose such sentence or make such ordéreds\wer court ought to have impose  or
made, or it may remit the case to the lower couoit direct that couito take such furth
steps as the provincial or local division consigasper

[Sub-s. (5) amended by s. 18 of Act 105 of 1¢
310A Appeal by attorney-general against sentence of loweourt

(1) The attorney-general may appeal against asemienposed upon an accused
criminal case in a lower court, to the provincialacal division having jurisdiction, providzd
that an application for leave to appeal has beantgd by a judge in ambers

(2) (a) A written notice of such an application shall bdded with the registrar of t
provincial or local division concerned by the atiy-general, within a period of 30 day: Hf
the passing of sentence or within such extendedgas may on applation on good cau @
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be allowec
(b) The notice shall state briefly the grounds forapelication

(3) The attorney-general shall, at least 14 dajsreehe day appointed for the hearing of
the application, cause to be served by the defayfEupon the accused in person a cof y of
the notice, together with a written statement efrilghts of theaccused in terms
subsection (4): Provided that if the deputy shésifiot able so to serve a copy of the nc ce,
it may be served in any other manner that may phicgtion be allowe(

(4) An accused may, within a period of 10 dayshefderving of such a notice upon tim,
lodge a written submission with the registrar coned, and the registrar shall submit it to the
judge who is to hear the application, and shaltlsenopy therecto the attorney-gener

(5) Subject to the provisions of this section, mecB809 shall applmutatis mutand
with reference to an appeal in terms of this sec

(6) Upon an application for leave to appeal reféteein subsection (1) or an appe: n
terms of this section, the judge or the courthascase may be, may order that the Stat pay
the accused concerned the whole or any part afdkis to which tt accused may have b¢ en
put in opposing the application or appeal, taxembading to the scale in civil cases of
provincial or local division concerne

[S. 310A inserted by s. 9 of Act 107 of 19¢

311 Appeal to Appellate Divisior

Cases

(1) Where the provincial or local division on appeéether brought by ti
attorney-general or other prosecutor or the pecsowicted, gives a decision in favour of :he
person convicted on a question of law, the attogeneral or other prosecutorainst whon
the decision is given may appeal to the Appellatesivn of the Supreme Court, which shall,
if it decides the matter in issue in favour of #ppellant, set aside or vary the deci
appealed from and, if the matter was brought befweovincial or local division in tern
of-

(@) section 309 (1), re-instate the conviction, sergesrcorder of the lower col t
appealed from, either in its original form or irchua modified form as t
said Appellate Division may consider desirabl¢

(b) section 310 (2), give such decision or take sutioraas the provincial |
local division ought, in the opinion of the saidpghate Division, to ha\
given or taken (including any action under sec8af (5)), and thereupon i 1e
provisions of setion 310 (4) shalmutatis mutand apply

[Para.(b) amended by s. 19 of Act 105 of 19¢
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[Sub-s. (1) amended by s. 19 of Act 105 of 1¢

(2) If an appeal brought by the attorney-generaitber prosecutor under this sectio or
section 310 is dismissed, the court dismissingafipeeal may order that the appellant pa: the
respondent the costs to which the respondent maylheen put in ofosing the appeal, taxed
according to the scale in civil cases of that cderovided that where the attorney-gener |is
the appellant, the costs which he is so ordergayoshall be paid by the St

312 Review or appeal and failure to comply with subseatn (1) (b) or (2) of section 112

Cases

(1) Where a conviction and sentence under secti@mate set aside on review or ap eal
on the ground that any provision of subsectior(b) or subsection (2) of that section was not
complied with, or on the ground that the provisiofhsection 113 stuld have been applie 1,
the court in question shall remit the case to thatdy which the sentence was imposec and
direct that court to comply with the provision inegtion or to act in terms of section 11 as
the case may

[Sub-s. (1) substituted by s. 23 of Act 59 of 1$

(2) When the provision referred to in subsectiongXomplied with and the judic
officer is after such compliance not satisfiedsasequired by section 112 ((b) or 112 (2)
he shall enter a plea of not guilty whereupon tlowigions of sectic 113 shall apply wit
reference to the matt

313 Institution of proceedingsde novo when conviction set aside on appeal or revie

The provisions of section 324 shmutatis mutand apply with reference to a
conviction and sentence of a lower court that atexside on appeal or review on any grc und
referred to in that sectic

314 Obtaining presence of convicted person in lower cotafter setting aside o
sentence or orde

Cases

(1) Where a sentence or order imposed or madddwex court is set aside on appee| or
review and the person convicted is not in custoui/the court setting aside the senteni  or
order remits the matter to the lower court in oftthat a fresh sentee or order may [
imposed or made, the presence before that cotiegierson convicted may be obtaine by
means of a written notice addressed to that peralting upon him to appear at a stated place
and time on a stated date in order that such sce or order may be imposed or mi

(2) The provisions of section 54 (2) and 55 (1) &)dshallmutatis mutandi: apply witr
reference to a written notice issued under subme¢ti)

CHAPTER 31
APPEALS IN CASES OF CRIMINAL PROCEEDINGS IN SUPERIO R COURTS (st
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315-324

315 Court of appeal in respect of superior court judgmats

Cases

(1) (a) In respect of appeals and questions of law redarnveonnection with crimin
cases heard by a High Court, the court of appedl sl the Supreme Court of Appe
except in so far as subsections (2) and (3) otlserprovides [sic

(b) Any appeal or question of law referred to in paagti(a) must be disposed of
chambers on the written argument of the partidbar legal representatives, unless
Judge President or the President of the Supremg Glofippeal, as the caseay be, is of the
opinion that the interests of justice require thatparties or their legal representatives submit
oral argument regarding the appeal or questionw.

[NB: Para(b) has been deleted by s. 15 of the Judicial Maferendment Act 66 of 2008, a
provision which will be put into operation by prantation]

(c) If the Court is of the opinion that oral argumentignbe submitted regarding
appeal as contemplated in paragr(b), the appeal may nevertheless be disposec
chambers on the written argument of the partigbar legal representatives the parties cr
their legal representatives so request and theeJRdesident or the President of the Sup 2me
Court of Appeal, as the case may be, so agreedigguls in an appropriate ce

[NB: Para(c) has been deleted by s. 15 of the Judicial Ma&erendment Act 66 of 2008, a
provision which will be put into operation by prantation]

[Sub-s. (1) substituted by s. 11 of Act 62 of 2@0@ by s. 4a) of Act 42 of 2003

(2) (a) If an application for leave to appeal in a crinticase heard by a single judge f a
High Court (irrespective of whether he or she sét ar without assessors) is granted ui ler
section 316, the court or judge or judges grartiegapplicatiorshall, if it, he or she or,
the case of the judges referred to in subsectib?)sgnd (13) of that section, they or
majority of them, is or are satisfied that the qioes of law and of fact and the ot
considerations involved in the appeal of such a nature that the appeal does not rechd e t
attention of the Supreme Court of Appeal, direat the appeal be heard by a full cc

(b) Any such direction by the court or a judge of atHigourt may be set aside by
Supreme Court of Appeal on application made ty ithe accused or the Director of Pu ¢
Prosecutions or other prosecutor within 21 daysuch longer period as i on applicatio
to the Supreme Court of Appeal on good cause shbgvallowed, after the direction v
given

(c) Any application to the Supreme Court of Appeal urieagrapt(b) shall bt
submitted by petition addressed to the PresidetiteoSupreme Court of Appeal, and
provisions of section 316 (8), (9), (10), (11),X1@A3), (14) and (15) shall apgmutatis
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mutandi: in respect therec

[Sub-s. (2) amended by s. (a) of Act 105 of 1997 and substituted by «b) of Act 42 o
2003.

(3) An appeal which is to be heard by a full conrterms of a direction under paragr \ph
(a) of subsection (2) which has not been set asideryraragrapl(b) of that subsection, shall
be hearc

(@) inthe case of an appeal in a criminal case heasddingle judge of
provincial division, by the full court of the prawgial division concerne

(b) inthe case of an appeal in a criminal case heasddingle judge of a loc
division other than the Witwatersrand Local Divisidy the full court of tF
provincial division which exercises concurrent ggliction in the area
jurisdiction of he local division concerne

(c) inthe case of an appeal in a criminal case heasddingle judge of tt
Witwatersrand Local Divisiol

® by the full court of the Transvaal Provincial Dis, unless a directic 1
by the judge president of that provincial divisiomder subparagraph iii)
appliestoit; c

(i) by the full court of the said local division if tilsaid judge president I 1s
so directed in the particular instar

(4) An appeal in terms of this Chapter shall li¢yas provided in sections 316 to: )
inclusive, and not as of rig

[Sub-s. (4) substituted by s. 10 of Act 107 of 1989d by s. 3(b) of Act 105 of 1997
(5) In this Chapte

(@) 'court of appeal' means, in relation to an appeal which in termsutfsectio 1
(3) is heard or is to be heard by a full court, ftlecourt concerned and,
relation to any other appeal, the Supreme Coutippieal

[Para.(a) substituted by s. (c) of Act 42 of 2003.

(b) ‘'full court’ means the court of a provincial division, or théWdtersran
Local Division, sitting as a court of appeal andstd¢uted before three judgss.

[S. 315 substituted by s. 20 of Act 105 of 19

316 Applications for condonation, leave to appeal anduirther evidence
Cases

(1) (a) Any accused, other than an accused contemplatearagrapl(c), convicted c

Copyright Juta & Company Limited




any offence by a High Court may apply to that cdortieave to appeal against s
conviction or against any resultant sentence oen

(b) An application referred to in paragra(a) must be mad

(1) within 14 days after the passing of the sentenagdaer following on th
conviction; o

(i) within such extended period as the court may oiggon and for goo
cause shown, allo

(c) If an accused was convicted of any offence by &Higurt and that accused was at
the time of the commission of the offer

(1) below the age of 14 years;

(i) at least 14 years of age but below the age of asyend was not assisted ly a
legal representative at the time of conviction;

(i) was sentenced to any form of imprisonment as cquitged in section 276 (1)
that was not wholly suspend

he or she may note such an appeal without haviagty for leave in terms of paragra(a).

(2) (a) An application referred to in subsection (1) musimade to the judge whe
conviction, sentence or order is the subject offuspective appeal (hereafter in this ser tion
referred to as the trial judge): Provided the

(1) the trial judge is not available;
(i) in the case of a conviction before a circuit calet said court is not in sittir ),
the application may be made to any other judgb@High Court concerne

(b) If the application is to be heard by a judge, othan the trial judge, the registrai f
the court must submit a copy of the judgment ofttla judge, including the reasons for e
conviction, sentence or order in respect of whiehdppeal isought to be noted to the juc ge
hearing the applicatio

(c) The judge referred to in paragra(b) may, if he or she deems it necessary in orc 2r to
decide the application, request the full recorthefproceedings before the trial juc

(3) (a) No appeal shall lie against the judgment or oadex full court given on appeal to
it in terms of section 315 (3), except with thegakleave of the Supreme Court of App il
on application made to it by the accused or, whdtdl court hasor the purposes of su
judgment or order given a decision in favour of éiseused on a question of law
application on the grounds of such decision madbabcourt by the Director of Puk
Prosecutions or other prosecutor against whomehesidr was giver

(b) An application to the Supreme Court of Appeal unmagraplt(a) shall b
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submitted by petition addressed to the PresidetiteoSupreme Court of Appe

(1) within 21 days after the judgment or order agaivisth appeal is to be me le
was given; c

(i) within such extended period as may on applicatrmhfar good cause shov n,
be allowec

(c) The accused or Director of Public Prosecutionstieeroprosecutor shall, wh
submitting in accordance with paragré(b) the application for special leave to appeal, € : th
same time give written notice that this has beeredo the registrar of e court again
whose decision he or she wishes to appeal, anduben such registrar shall forwai
certified copy of the record prepared in termsudfsection (7) for the purposes of s
judgment or order, and of the reasons for suchmedd or orer, to the registrar of t
Supreme Court of Appec

(d) The provisions of subsections (4), (10), (11), (123), (14) and (15) shall ap)
mutatis mutand with reference to any application and petitionteomplated in paragrag(b)
of this subsectio

(e)Upon an appeal under this subsection the provissbssction 322 shall apy
mutatis mutand with reference to the powers of the Supreme Cafubtppeal

(4) (a) Every application for leave to appeal must sahfalearly and specifically tl
grounds upon which the accused desires to q|

(b) If the accused applies orally for such leave immaesdy after the passing of
sentence or order, he or she must state such ggpwhech must be recorded and form  rt
of the recorc

(5) (a) An application for leave to appeal under subsadti) may be accompanied
an application to adduce further evidence (hereaftthis section referred to as
application for further evidence) relating to thregpective appei

(b) An application for further evidence must be suppdity an affidavit stating thi
® further evidence which would presumably be acceptetiue, is availabl

(i) if accepted the evidence could reasonably leaddifferent verdict c
sentence; ar

(i) there is a reasonably acceptable explanation &fditure to produce tl
evidence before the close of the t

(c) The court granting an application for further evide musit

(1) receive that evidence and further evidence rendegedssary therel
including evidence in rebuttal called by the pragecand evidence called 1y
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the court; an

(i) record its findings or views with regard to thatd®nce, including the cogency
and the sufficiency of the evidence, and the demaaand credibility of ar
witness

(6) Any evidence received under subsection (5) $tiathe purposes of an appea
deemed to be evidence taken or admitted at tHertrgpuestior

(7) (a) If an application under subsection (1) for leavappeal is granted and the ap )eal
is not under section 315 (3) to be heard by thectulrt of the High Court from which t
appeal is made, the registrar of the court grarguap applicationhall cause notice to
given accordingly to the registrar of the Suprenoai€of Appeal without delay, and st
cause to be transmitted to the said registrartdiedrcopy of the record, including copies of
the evidence, whether oral or documenttaken or admitted at the trial, and a stateme  of
the grounds of appeal: Provided that, instead ®@fathole record, with the consent of
accused and the Director of Public Prosecutiongiesgone of which must be certified) r ay
be transmitted of sih parts of the record as may be agreed upon byitieetor of Publi
Prosecutions and the accused to be sufficienthiolwevent the judges of the Supreme Court
of Appeal may nevertheless call for the producbbthe whole recor:

(b) If an application under subsection (1) for leavappeal is granted and the appe |is
under section 315 (3) to be heard by the full cotithe High Court from which the appec!is
made, the registrar shall without delay preparertfied copy oithe record, including copizs
of the evidence, whether oral or documentary, takeadmitted at the trial, and a staten nt
of the grounds of appeal: Provided that, insteath@fvhole record, with the consent of e
accused and the Director of Public Fecutions, copies (one of which must be certifiedy n
be prepared of such parts of the record as magheea upon by the Director of Put
Prosecutions and the accused to be sufficienthiolwevent the judges of the full cour
the High Court conirned may nevertheless call for the production efiimole recorc

(8) (a) If any applicatior

(1) referred to in subsection ((b) (ii) (hereafter in this section referred toa 1in
application for condonatior

(i) referred to in subsection ((b) (i) (hereafter in this section referredtoa n
application for leave to appeal);

(i) referred to in subsection ((a) to adduce further evidence (hereafterin s
section referred to as an application for furthedence)

is refused by a High Court, the accused may byipetapply to the President of the Supri:me
Court of Appeal to grant any one or more of theliappons in questiol

(b) Any petition referred to in paragraj(a) must be mad
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(1) within 21 days after the application in questiorswefused; ¢

(i) within such extended period as may on an applisatzompanying th
petition, for good cause shown, be allov

(9) (a) If more than one application referred to in subisaq8) (a) relate to the sar
matter, they should, as far as is possible, be déidl in the same petitio

(b) An accused who submits a petition referred to lvssation (8(a), must at the sar e
time give written notice thereof to the registrathe High Court (other than a circuit cot )
within whose area of jurisdiction the trial toolapé, and of whic the judge who presided at
the trial was a member when he or she so pre:

(10) When receiving notice of a petition as contkatgal in subsection (9), the regis ar
shall forward to the registrar of the Supreme Cobiappeal copies of th

(@) application or applications that were refu:
(b) the reasons for refusing such application or appbas; an

(c) the record of the proceedings in the High Courespect of which tf
application was refused: Provided tl

® if the accused was legally represented at the ti

(i) if the accused and the prosecuting authority atjreeto; o
(i) if the prospective appeal is against the sentenlye or
(iv) if the petition relates solely to an application éondonatior

a copy of the judgment, which includes the reasonsonviction an
sentence, shall, subject to subsection (a), suffice for the purposes of 1
petition

[NB: Sub-s. (10) has been substituted by <(a) of the Judicial Matters Amendment Act 566
of 2008, a provision which will be put into opeaatiby proclamation. S PENDLEX]

(11) (a) A petition referred to in subsection (8), incluglian application referred to
subsection (8(b) (ii), must be considered in chambers by two judgfabe Supreme Court of
Appeal designated by the President of the Supreooet ©f Appea

(b) If the judges differ in opinion, the petition shalto be considered in chambers by the
President of the Supreme Court of Appeal or byathgr judge of the Supreme Cour
Appeal to whom it has been referred by the Presi

(c) For the purposes of paragrg(b) any decision of the majority of the jud
considering the petition, shall be deemed to beldwtsion of all three judge
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(12) The judges considering a petition n

(@) call for any further information, including a copf/the record of tr
proceedings that was not submitted in terms optbgiso to subsection (1 )
(c), from the judge who refused the application inggio®, or from the judc
who presided at theial to which any such application relates, asdase may
be; o

(b) in exceptional circumstances, order that the apptio or applications
guestion or any of them be argued before thentiateaand place determin :d
by them

[NB: Sub-s. (12) has been substituted by <(b) of the Judicial Matters Amendment Act 566
of 2008, a provision which will be put into opeaatiby proclamation. S PENDLEX]

(13) The judges considering a petition may, whethey have acted under subsec
(22) (a) or (b) or not:

(@) inthe case of an application referred to in sutise¢8) (b) (ii), grant o
refuse the application; a

(b) in the case of an application for condonation goainefuse the applicatic
and if the application is grante

® direct that an application for leave to appeal ningstnade, within tt
period fixed by them, to the High Court referredricubsection ({ (a);
or

(i) if they deem it expedient, direct that an applmatior leave to appe
must be submitted under subsection (8) within g fixed by ther
as if it had been refused by the High Court reteteein subsection (
(a); anc

(c) inthe case of an application for leave to appmadject to paragrag(d), gran
or refuse the application; a

(d) in the case of an application for further evidergrant or refuse tt
application, and, if the application is granted jimdges may, before decidi 3
the application for leave to appeal, remit the erath the High Cou
concerned in order thatrther evidence may be received in accordance ‘ith
subsection (% (c); or

(e) in exceptional circumstances refer the petitiotheoSupreme Court of Appeal
for consideration, whether upon argument or othegwand the Suprei
Court of Appeal may thereupon deal with the patiiloany manner referr |
to in this subsectio
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(14) All applications contained in a petition mbstdisposed ¢
(@) asfar asis possible, simultaneously;

(b) as a matter of urgency, where the accused waswekéo any form «
imprisonment that was not wholly suspen

(15) Notice of the date fixed for the hearing oy application under this section, anc of
any time and place determined under subsectionf¢t2ny hearing, must be given to
Director of Public Prosecutions concerned and toeisec

[S. 316 amended by s. 21 of Act 105 of 1982, Wbsof Act 26 of 1987 and by s. 12 of , :t
62 of 2000 and substituted by s. 5 of Act 42 of2{

[S. 316A inserted by s. 11 of Act 107 of 1990 ampleraled by s. 40 of Act 105 of 19¢ ]
316B Appeal by attorney-general against sentence of super court

(1) Subject to subsection (2), the attorney-genes appeal to the Appellate Divis 1
against a sentence imposed upon an accused imia&kicase in a superior col

(2) The provisions of section 316 in respect oapplication or appeal referred to in 1 1at
section by an accused, shall apmutatis mutand with reference to a case in which
attorney-general appeals in terms of subsectioof(th)is sectior

(3) Upon an appeal in terms of subsection (1) ca@plication referred to in subsect n
(2), brought by the attorney-general, the court wraer that the State pay the acct
concerned the whole or any part of the costs tehvthe accused may haveen put ii
opposing the appeal or application, taxed accorttirige scale in civil cases of that cc

[S. 316B inserted by s. 11 of Act 107 of 19

317 Special entry of irregularity or illegality

Cases

(1) If an accused is of the view that any of thecgedings in connection with or dur g
his or her trial before a High Court are irregudanot according to law, he or she may, e ther
during his or her trial or within a period of 14ydaafter his oher conviction or within suc
extended period as may upon application (in thetize referred to as an application
condonation) on good cause be allowed, apply &pezial entry to be made on the recor] (in
this section referred to as an applicn for a special entry) stating in what respec
proceedings are alleged to be irregular or notraueg to law, and such a special entry s 1all,
upon such application for a special entry, be madess the court to which or the judg >
whom the appliation for a special entry is made is of the opirtiwett the application is r
madebona fid¢ or that it is frivolous or absurd or that the gnag of the application wou
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be an abuse of the process of the ¢
[Sub-s. (1) substituted by s(a) of Act 42 of 2003

(2) Save as hereinafter provided, an applicatiowémdonation or for a special er
shall be made to the judge who presided at thiearjaf he is not available, or, if in the ci se
of a conviction before a circuit court the said rtasl not sittirg, to any other judge of t
provincial or local division of which that judge sva member when he so presi

[Sub-s. (3) deleted by s. 13 of Act 62 of 20

(4) The terms of a special entry shall be setthethb court which or the judge w
grants the application for a special er

(5) If an application for condonation or for a sjéentry is refused, the accused n 7,
within a period of 21 days of such refusal or witsuch extended period as may on ( l
cause shown, be allowed, by petition addresseukt®tesident of the Suime Court ¢
Appeal, apply to the Supreme Court of Appeal fardmnation or for a special entry to
made on the record stating in what respect thegeings are alleged to be irregular o1 ot
according to law, as the case may be, and theretinggorovisions of subsections (11), (1 ),
(13), (14) and (15) of section 316 skmutatis mutand apply

[Sub-s. (5) amended by s. 22 of Act 105 of 1982 arubtituted by s. (b) of Act 42 o
2003.

318 Appeal on special entry under section 3!

Cases

(1) If a special entry is made on the record, ties@n convicted may appeal to
Appellate Division against his conviction on thegnd of the irregularity or illegality stat d
in the special entry if, within a period of twerdpe days after entrs so made or within such
extended period as may on good cause be allowéiderad appeal has been given to
registrar of the Appellate Division and to the s#gir of the provincial or local divisic
other than a circuit court, within whose areijurisdiction the trial took place, and of wh h
the judge who presided at the trial was a membenwie so preside

[Sub-s. (1) amended by s. 23 of Act 105 of 1¢

(2) The registrar of such provincial or local dieis shall forthwith after receiving su 1
notice give notice thereof to the attorney-genaral shall transmit to the registrar of
Appellate Division a certified copy of the reconagluding copies f the evidence, wheth
oral or documentary, taken or admitted at the &mal of the special entry: Provided that \vith
the consent of the accused and the attorney-getieealegistrar concerned may, instee  f
transmitting the whole record, transmipies, one of which shall be certified, of such§
of the record as may be agreed upon by the attayeegral and the accused to be suffic :nt,
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in which event the Appellate Division may neveréssl call for the production of the wh e
record

[Sub-s. (2) amended by s. 23 of Act 105 of 1¢

319 Reservation of question of la\

Cases

(1) If any question of law arises on the trial iauperior court of any person for i
offence, that court may of its own motion or at teguest either of the prosecutor or
accused reserve that question for the considerafitre Appellate Diviion, and thereupc
the first-mentioned court shall state the questeserved and shall direct that it be spec lly
entered in the record and that a copy thereofdrestnitted to the registrar of the Appel 2
Division.

[Sub-s. (1) amended by s. 24 of Act 105 of 1¢

(2) The grounds upon which any objection to andtrdent is taken shall, for t
purposes of this section, be deemed to be quesiidas.

(3) The provisions of sections 317 (2), (4) andgi®) 318 (2) shall appmutatis
mutandi: with reference to all proceedings under this sex

[Sub-s. (3) substituted by s. 14 of Act 62 of 2Q

320 Report of trial judge to be furnished on appee

Cases

The judge or judges, as the case may be, of any lbefore whom a person is convic ed
shall, in the case of an appeal under section BBa@B or of an application for a spe:
entry under section 317 or the reservation of st of law under seion 319 or a
application to the court of appeal for leave toesdr for a special entry under this /
furnish to the registrar a report giving his, hetheir opinion upon the case or upon
point arising in the case, and such report, whirail form part of the record, shall withc
delay be forwarded by the registrar to the regisifahe court of appe:

[S. 320 substituted by s. 12 of Act 107 of 1990 bynd. 41 of Act 105 of 199°
321 When execution of sentence may be suspent

(1) The execution of the sentence of a superiortahall not be suspended by reasc 1 of
any appeal against a conviction or by reason ofqamgtion of law having been reservec for
consideration by the court of appeal, unl

@ ...
[Para.(a) deleted by s. 2 of Act 33 of 199
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(b) the superior court from which the appeal is madeyowhich the question
reserved thinks fit to order that the accused l@ased on bail or that he
treated as an unconvicted prisoner until the appretlle question reserved 1as
been heardnd decidec

Provided that when the accused is ultimately seeigho imprisonment the time dur

which he was so released on bail shall be excludedmputing the term for which he is o
sentenced: Provided further that when the accuasdb&éen detained as an onvictec
prisoner, the time during which he has been sardedashall be included or excludec
computing the term for which he is ultimately sewtd, as the court of appeal r
determine

(2) If the court orders that the accused be reteasevail, the provisions of sections 6,
67 and 68 and of subsections (2), (3), (4) an@{Sgction 307 shamutatis mutand apply
with reference to bail so granted, and any refexen:

(@) section 66 to the court which may act under thetice, shall be deemed to be
a reference to the superior court by which the sedwas released on b

(b) section 67 to the court which may act under thetice, shall be deemed to be
a reference to the magistrate's court within wtessa of jurisdiction tt
accused is to surrender himself in order that effeqyiven to any sentence in
respect of te proceedings in question;

(c) section 68 to a magistrate shall be deemed torefegence to a judge of 1
superior court in questic

322 Powers of court of appee

Cases

() In the case of an appeal against a convictiaf any question of law reserved, 2
court of appeal ma

(@) allow the appeal if it thinks that the judgmentloé trial court should be ¢
aside on the ground of a wrong decision of any tijpe®f law or that on ar '
ground there was a failure of justice

(b) give such judgment as ought to have been givemeatial or impose sur
punishment as ought to have been imposed at dipdi

(c) make such other order as justice may rec

Provided that, notwithstanding that the court gfead is of opinion that any point rais
might be decided in favour of the accused, no adion or sentence shall be set asic
altered by reason of any irregularity or defedhi@ record or proceengs, unless it appears to
the court of appeal that a failure of justice hafact resulted from such irregularity or defzct.

(2) Upon an appeal under section 316 or 316B agamssentence, the court of ap} al
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may confirm the sentence or may delete or amenddahtnce and impose such punishi ent
as ought to have been imposed at the

[Sub-s. (2) substituted by s. (a) of Act 107 of 1990

[Sub-s. (2A) inserted by s. (b) of Act 107 of 1990 and deleted by s.(a) of Act 105 o
1997.

(3) Where a conviction and sentence are set agitleebcourt of appeal on the grot |
that a failure of justice has in fact resulted frbra admission against the accused of evidence
otherwise admissible but not properly placed befoeetrial court b reason of some defect in
the proceedings, the court of appeal may remit#se to the trial court with instructions 0
deal with any matter, including the hearing of saglidence, in such manner as the co. of
appeal may think fi

(4) Where a question of law has been reserved@afiplication of a prosecutor in 2
case of an acquittal, and the court of appeal han @ decision in favour of the prosecu r,
the court of appeal may order that such of thessteferred to in s¢ion 324 be taken ast e
court may direc

(5) The order or direction of the court of appdwadlsbe transmitted by the registra
that court to the registrar of the court beforechithe case was tried, and such ord
direction shall be carried into effect and shathauze every perscaffected by it to d
whatever is necessary to carry it into eff

(6) The powers conferred by this section upon thetoof appeal in relation to t
imposition of punishments, shall include the poteeimpose a punishment more severe than
that imposed by the court below or to impose amrgti@ishment in lieu of on addition t
such punishmer

[Sub-s. (6) substituted by s. (c) of Act 107 of 1990 and by s. (b) of Act 105 of 1997

[S. 323 amended by s. 25 of Act 105 of 1982, stuistl by s. 14 of Act 107 of 1990 ¢ d
repealed by s. 43 of Act 105 of 19¢

324 Institution of proceedingsde novo when conviction set aside on appe

Cases
Whenever a conviction and sentence are set asitteelmpourt of appeal on the grou |-
(@) that the court which convicted the accused wagowipetent to do so;

(b) that the indictment on which the accused was coediwas invalid ¢
defective in any respect;
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(c) thatthere has been any other technical irregularidefect in the procedu

proceedings in respect of the same offence to wihieltonviction and sentence referred may
again be instituted either on the original chasgitably amended where necessary, or ion
any other charge as if the accused had not prdyibaen arraignedried and convicte:
Provided that no judge or assessor before whororigmal trial took place shall take par in
such proceeding

CHAPTER 32
MERCY AND FREE PARDON (ss 325-327

325 Saving of power of State President to extend mer

Nothing in this Act shall affect the power of thea® President to extend mercy to 1y
persor

[S. 325A inserted by s. 15 of Act 107 of 1990 amplealed by s. 44 of Act 105 of 19¢ ]

[S. 326 repealed by s. 44 of Act 105 of 19

327 Further evidence and free pardon or substitution ofverdict by State Presiden

Cases

(1) If any person convicted of any offence in anyrt has in respect of the convict
exhausted all the recognized legal proceduresipernigto appeal or review, or if su
procedures are no longer available to him or hed,saich person or his cer lega
representative addresses the Minister by way aigetsupported by relevant affida
stating that further evidence has since becomeadlaiwhich materially affects his or |
conviction, the Minister may, if he or she consgigrat suclfurther evidence, if true, mig t
reasonably affect the conviction, direct that teétipn and the relevant affidavits be refeired
to the court in which the conviction occurt

[Sub-s. (1) substituted by s. (a) of Act 107 of 1990 and by s. (a) of Act 105 of 1997

(2) The court shall receive the said affidavit®aslence and may examine and pe it
the examination of any witness in connection thétrewncluding any witness on behall
the State, and to this end the provisions of thasralating to witnessethall apply as if th
matter before the court were a criminal trial iattbourt

(3) Unless the court directs otherwise, the presefthe convicted person shall no e
essential at the hearing of further evider

[Sub-s. (3) substituted by s. (b) of Act 105 of 1997

(4) (a) The court shall assess the value of the furthieleece and advise the Presic it
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whether, and to what extent, such evidence aftaetsonviction in questior

(b) The court shall not, as part of the proceedingt®fcourt, announce its finding a: to
the further evidence or the effect thereof on threvection in questiol

[Sub-s. (4) substituted by s. (b) of Act 105 of 1997

(5) The court shall be constituted as it was winenconviction occurred or, if it cant t
be so constituted, the judge-president or, asdbe may be, the senior regional magistre te or
magistrate of the court in question, shall diremt/lthe court skl be constitutec

(6) (a) The State President may, upon consideration dirtkdeng or advice of the cot t
under subsection (¢

(1) direct that the conviction in question be expunfyeth all official records b
way of endorsement on such records, and the effestich a direction al
endorsement shall be that the person concernetvée @ free pardon as if the
conviction in giestion had never occurred

(i) substitute for the conviction in question a conwictof lesser gravity at
substitute for the punishment imposed for such iow any othe
punishment provided by law;

[Sub-para. (iii) deleted by s. «c) of Act 105 of 1997

(b) The State President shall direct the Ministerdwaise the person concerned in writing
of any decision taken under paragri(a), other than a decision taken under subpara  »h
(i) of that paragraph, and to publish a noticehaGazett in whichsuch decision, oth
than a decision taken under the said subparagiigpis(set out

(7) No appeal, review or other proceedings of what@ature shall lie in respect

(@) arefusal by the Minister to issue a direction ursldsection (1) or by t
State President to act upon the finding or advidéecourt under subsecti n
(4) (a); or

[Para.(a) substituted by s. 1(b) of Act 107 of 1990
(b) any aspect of the proceedings, finding or advicefcourt under this section.

CHAPTER 33
GENERAL PROVISIONS (ss 328-34%

328 Force of proces

Any warrant, subpoena, summons or other proceasmnglto any criminal matter sh
be of force throughout the Republic and may be @eecanywhere within the Repub
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329 Court process may be served or executed by polic#ioial

Any police official shall, subject to the rulesadurt, be as qualified to serve or exe .ute
any subpoena or summons or other document undeAthias if he had been appoir
deputy sheriff or deputy messenger or other likeef of the cour

330 Transmission of court process by telegraph or simalr communication

Any document, order or other court process whiathenrthis Act or the rules of court s
required to be served or executed with referenemygperson, may be transmittec
telegraph or similar written or printed communioatiand a copy of such telaph o
communication, served or executed in the same masie relevant document, orde
other court process is required to be served arggd, shall be of the same force and e ‘ect
as if the document, order or other court procesgpigstion haitself been served
executec

331 Irregular warrant or process

Any person who acts under a warrant or processhwhkibad in law on account c
defect in the substance or form thereof shalleihas no knowledge that such watrra
process is bad in law and whether or not such tdefepparent on the face he warrant ¢
process, be exempt from liability in respect offsact as if the warrant or process were ( ood
in law.

332 Prosecution of corporations and members of associahs

Cases

(1) For the purpose of imposing upon a corporatey/lmoiminal liability for any offenct ,
whether under any law or at common |

(@) any act performed, with or without a particulaeint, by or on instructions r
with permission, express or implied, given by adior or servant of th
corporate body; at

(b) the omission, with or without a particular inteot,any act which ought
have been but was not performed by or on instrost@ven by a director
servant of that corporate bo

in the exercise of his powers or in the performaofdeis duties as such director or serval t or
in furthering or endeavouring to further the instseof that corporate body, shall be dee 1ed
to have been performed (and with the same intkahyi) by thit corporate body or, as

case may be, to have been an omission (and witbatime intent, if any) on the part of { t
corporate bod

(2) In any prosecution against a corporate bodlrextor or servant of that corpor
body shall be cited, as representative of thataratp body, as the offender, and therer »n
the person so cited may, as such representativdediewith as if hwere the person accusied
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of having committed the offence in question: Preddhat

(@)

(b)

(©)

(d)

if the said person pleads guilty, other than by wiagdmitting guilt unde
section 57, the plea shall not be valid unlesctrporate body authorized him
to plead guilty

if at any stage of the proceedings the said pereares to be a directol
servant of that corporate body or absconds orablerto attend, the court
guestion may, at the request of the prosecutam frme to time substitute fr
the said prson any other person who is a director or serghtite sai
corporate body at the time of the said substitytaod thereupon tl
proceedings shall continue as if no substitutiot ta&ken plact

if the said person, as representing the corporady,bs convicted, the col
convicting him shall not impose upon him in hisregentative capacity a
punishment, whether direct or as an alternativegrathan a fine, even if t
relevant law rakes no provision for the imposition of a fine @spect of th
offence in question, and such fine shall be paybapline corporate body a 1
may be recovered by attachment and sale of propéthe corporate body 1
terms of section 28

the citation of a director or servant of a corpefabdy as aforesaid,
represent that corporate body in any prosecutistitited against it, shall r t
exempt that director or servant from prosecutiarttiat offence in terms
subsection (5

(3) In criminal proceedings against a corporateybady record which was made or kept
by a director, servant or agent of the corporatiylvaithin the scope of his activities as s ch
director, servant or agent, or any document whiahl &t any time irhe custody or under t 1e
control of any such director, servant or agent withe scope of his activities as s
director, servant or agent, shall be admissiblevidence against the accus

(4) For the purposes of subsection (3) any recadenor kept by a director, servan r
agent of a corporate body or any document whichavasy time in his custody or under 1is
control, shall be presumed to have been made aryemm or to have bin in his custody or
under his control within the scope of his actigtes such director, servant or agent, u  ss
the contrary is prove

(5)*(28) When an offence has been committed, whether bgelermance of any act or
by the failure to perform any act, for whiany corporate body is or was liable to prosecution,
any person who was, at the time of the commissidheooffence, a direct or servant of tr 2
corporate body shall be deemed to be guilty oktid offence, unless it is proved that he did
not take part in the commission of the offence tadl he could not have prevented it, |
shall be liable to prosecution therefor, eitjointly with the corporate body or ap
therefrom, and shall on conviction be personadipli to punishment theref

(6) In criminal proceedings against a director@want of a corporate body in respec : of
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an offence

(@) any evidence which would be or was admissible agjalmat corporate body in
a prosecution for that offence, shall be admissagiginst the accust

(b) whether or not such corporate body is or was litdlgrosecution for the s¢ d
offence, any document, memorandum, book or recévidhwvas drawn u
entered up or kept in the ordinary course of bssired that corporate body or
which was at any tie in the custody or under the control of any dog
servant or agent of such corporate body, in hiscapas director, servant ir
agent, shall bprima facie¢ proof of its contents and admissible in evide
against the accused, unless he is ableove that at all material times he | ad
no knowledge of the said document, memorandum, boo&cord, in so far as
its contents are relevant to the offence charged yaas in no way partly to the
drawing up of such document or memorandum or thiamgaof any relevar
entries in such book or recc

(7) When a member of an association of personsy ¢ilan a corporate body, has
carrying on the business or affairs of that assiotiar in furthering or in endeavouring
further its interests, committed an offence, whethethe performance @ny act or by tr
failure to perform any act, any person who washatime of the commission of the offer :e,
a member of that association, shall be deemed tpitty of the said offence, unless i
proved that he did not take part in the commisof the offence and that he could not /e
prevented it: Provided that if the business oriedfaf the association are governe
controlled by a committee or other similar govegibody, the provisions of this subsec )n
shall not apply to any persorho was not at the time of the commission of therude .
member of that committee or other bc

(8) In any proceedings against a member of an egswtof persons in respect of
offence mentioned in subsection (7) any record winas made or kept by any membe r
servant or agent of the association within the sadfhis activities as such mber, servar
or agent, or any document which was at any tinteencustody or under the control of ¢
such member, servant or agent within the scopésdadtivities as such member, servar or
agent, shall be admissible in evidence againsathasec

(9) For the purposes of subsection (8) any recadenor kept by a member or servant or
agent of an association, or any document whichatasy time in his custody or under
control, shall be presumed to have been made arepm or to have be: in his custody or
under his control within the scope of his acti\gtees such member or servant or agent, unless
the contrary is prove

(20) In this section the wordirector' in relation to a corporate body means any p¢ son
who controls or governs that corporate body or vshemember of a body or groug
persons which controls or governs that corporatsy/ loo, where there is no st body o
group, who is a member of that corporate b
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(11) The provisions of this section shall be addidil to and not in substitution for ¢
other law which provides for a prosecution agatesporate bodies or their director:
servants or against associations of persons arrttenber:

(12) Where a summons under this Act is to be seovea corporate body, it shall
served on the director or servant referred to bseation (2) and in the manner referred > in
section 54 (2

333 Minister may invoke decision of Appellate Divisionon question of lav

Cases

Whenever the Minister has any doubt as to the coress of any decision given by . 1y
superior court in any criminal case on a questidaw, or whenever a decision in ¢
criminal case on a question of law is given by diwysion of the Supreme Cor which is ir
conflict with a decision in any criminal case ogueestion of law given by any other divis n
of the Supreme Court, the Minister may submit sietision or, as the case may be, . 1
conflicting decisions to the Appellate Divisiontbe Supeme Court and cause the matte ' to
be argued before that Court in order that it magmeine such question of law for the fut ire
guidance of all court

334 Minister may declare certain persons peace officer®r specific purpose:

(1)*(29) (a) The Minister may by notice in ttGazett declare that any person who vy
virtue of his office, falls within any catory defined in the notice, shall, within an ¢
specified in the notice, be a peace officer forghgose of exercising, w reference to ar /
provision of this Act or any offence or any clas®fiences likewise specified, the pow
defined in the notic

(b) The powers referred to in paragré(a) may include any power which is |
conferred upon a peace officer by this .

(2)*(30) (a) No person who is a peace officer by virtue of acedssued und
subsection (1) shall exercise any power confeupon him under that subsection unless 1e is
at the time of exercising such power in possessi@certificate of appointmerssued b
his employer, which certificate shall be producadlemanc

(b) A power exercised contrary to the provisions abgsaapt(a) shall have no leg
force or effec

(3)*(31) The Minister may by notice in ttGazett prescribe

(@) the conditions which shall be complied with befareertificate ¢
appointment may validly be issued under subse¢2d(a);

(b) any matter which shall appear in or on such cedié of appointment
addition to any matter which the employer may idelin such certificat

(4) Where the employer of any person who beconpsaae officer under the provisic ns
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of this section would be liable for damages arisingof any act or omission by such pel ion
in the discharge of any power conferred upon hicheunthis section, the ate shall not t

liable for such damages unless the State is théogerpof that person, in which event
department of State, including a provincial adnmaison, in whose service such perso s,
shall be so liabl

335 Person who makes statement entitled to copy there

Cases

Whenever a person has in relation to any matteertad peace officer a statemer 1
writing or a statement which was reduced to writiswgd criminal proceedings are there: ter
instituted against such person in connection Wittt tnatter, the person possession of such
statement shall furnish the person who made themstnt, at his request, with a copy of such
statemen

335A Prohibition of publication of identity of persons towards or in connection witt
whom certain offences have been committ

(1) No person shall, with regard to any offencemefd to in section 153 ((a) and(b),
as from the date on which the offence in questias eommitted or allegedly committ
until the prohibition in terms of section 154 (b) of the publication ¢ information relatin
to the charge in question commences, publish doynration which might reveal the identity
of the person towards or in connection with whomaffence was committed or allege
committed, except with the authorization of a m@ate granted on application in chamk :rs,
with due regard to the wishes of the person towards connection with whom the offer e
was committec

(2) Any person who contravenes the provisions bkeation (1) shall be guilty of
offence and liable on conviction to a fine or tgpmsonment for a period not exceeding tl ree
years or to both such fine and such imprisonmethieifperson whose iddty has bee
revealed is over the age of 18 years, and if seckgn is under the age of 18 years, to ¢ ine
or to imprisonment for a period not exceeding frears or to both such fine and s
imprisonmen

[Sub-s. (2) substituted by s. 68 of Act 32 of 2(

(3) The provisions of section 300 are applicabléh whe changes required by
context, upon the conviction of a person in terinsubsection (2) and if the personwr e
identity has been revealed suffered any physisgi;tplogical or other injuror loss o
income or suppol

[Sub-s. (3) added by s. 68 of Act 32 of 20
[S. 335A inserted by s. 4 of Act 103 of 19¢

335B Medical examination of minors towards or in connedbn with whom certain
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offences have been committe

(1) If a police official charged with the investtgm of a case is of the opinion thati s
necessary that a minor or a person who is merdagbled in respect of whom it is aller d
that a sexual offence as contemplated in sectioitlie CriminalLaw (Sexual Offences a d
Related Matters) Amendment Act, 2007, or an offesfce violent nature has be
committed be examined by a district surgeon dreifs not available, by a registered metlical
practitioner, but that the parent or guardian @alor or custodian of such minor or ment Ily
disabled perso

(@) cannot be traced within a reasonable t
(b) cannot grant consent in tin

(c) is asuspectin respect of the offence in consemuehwhich the examinatiiin
must be conducte

(d) unreasonably refuses to consent that the exammbéaonducte

(e) isincompetent on account of mental disorder taseahthat the examinati 1
be conducted;

() is decease

a magistrate may, on the written application of fh@ice official and if he is satisfied tt
the medical examination is necessary, grant thessacy consent that such examinatic de
conductec

[Sub-s. (1) substituted by s. 68 of Act 32 of 2(

(2) If a magistrate is not available to grant canises referred to in subsection (1
commissioned officer as defined in section 1 ofRioéice Act, 1958 (Act 7 of 1958), or 1
police official in charge of the local police statimay in writing grnt such consent if tl
police official charged with the investigation bktcase declares under oath that the co sent
of a magistrate cannot be obtained within a redslen@eriod of time and the district surg ‘on
or registered medical practitioner decs under oath that the purpose of the me
examination will be defeated if the examinatioma$ conducted forthwit

[S. 335B inserted by s. 7 of Act 4 of 19¢
336 Act or omission constituting offence under two or rore laws

Where an act or omission constitutes an offenceiutveb or more statutory provisic s
or is an offence against a statutory provision lwedcommon law, the person guilty of s :h
act or omission shall, unless the contrary intenéippears, be liable be prosecuted a
punished under either statutory provision or, ascise may be, under the statutory prov sion
or the common law, but shall not be liable to miwan one punishment for the ac
omission constituting the offen:
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337 Estimating age of perso

Cases

If in any criminal proceedings the age of any pernsoa relevant fact of which no
insufficient evidence is available at the procegsdijrihe presiding judge or judicial offit
may estimate the age of such person by his appssaoarirom any inforntion which may be
available, and the age so estimated shall be detormzlthe correct age of such per
unless

(@) itis subsequently proved that the said estimatein@orrect; an

(b) the accused at such proceedings could not lawialye been convicted of 11e
offence with which he was charged if the corre& hgd been prove

338 Production of document by accused in criminal procedings

Where any law requires any person to produce aoyrdent at any criminal proceedings
at which such person is an accused, and such pkri$oto produce such document at ¢ :h
proceedings, such person shall be guilty of amofeand the court may it summar
manner enquire into his failure to produce the doent and, unless such person satisfie ; the
court that his failure was not due to any faulthmpart, sentence him to any punishr
provided for in such law, or, if no punishmentaspmovidey, to a fine not exceeding R30C or
to imprisonment for a period not exceeding threating

[S. 338 substituted by s. 24 of Act 33 of 19

339 Removal of accused from one prison to another foryrpose of attending a
criminal proceedings

Whenever an accused is in custody and it beconeessary that he be removed fi |
one prison to another prison for the purpose einding his trial, the magistrate of the district
in which the accused is in custody shall issue @améafor the remov. of the accused to sLch
other prisor

340 Prison list of unsentenced prisoners and witnessegtainec

Every head of a prison within the area for whiclg s@ssion or circuit of any supel
court is held for the trial of criminal cases shiliver to that court at the commencemel t of
each such session or circuit a

(@) of the unsentenced prisoners who, at such commeartehmve been detair ed
within his prison for a period of ninety days ondger; an

(b) of witnesses detained under section 184 or 185wuag at suc
commencement, are being detained within his pt

and such list shall, in the case of each such peisand each such witness, specify the date of
his admission to the prison and the authority ferdetention which shall, in the case
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witness, state whether the detention is underaed®4 or 18, and shall further specify, 1
the case of each such prisoner, the cause of taattm

341 Compounding of certain minor offence

(1) If a person receives from any peace officeot#fination in writing alleging that sut h
person has committed, at a place and upon a ddtatantime or during a period specifie' | in
the notification, any offence likewise specifieflany class meioned in Schedule 3, a
setting forth the amount of the fine which a cdoying such person for such offence wc Id
probably impose upon him, such person may withimytllays after the receipt of t
notification deliver or transmit the notificatiotogether with a sum of money equal to
said amount, to the magistrate of the districtrenavherein the offence is allegedto I
been committed, and thereupon such person shatienptosecuted for having commit
such offence

(2) (a) Where a notification referred to in subsectioniglissued by a peace office
the service of a local authority in respect of #srace committed within the area
jurisdiction of such local authority, any persona®ing the notification 1ay deliver o
transmit it together with a sum of money equahi® amount specified therein to such | al
authority

[Para.(a) substituted by s. 9 of Act 64 of 19¢

(b) Any sum of money paid to a local authority as jed in paragrap(a) shall b
deemed to be a fine imposed in respect of the off@m questiol

[Para.(b) substituted by s. 9 of Act 64 of 19¢

(c) Not later than seven days after receipt of any stimoney as provided in paragri oh
(a), the local authority concerned shall forward te thagistrate of the district or a
wherein the offence is alleged to have been corathdtcopy of the notifation relating t
the payment in questic

(d) If the magistrate finds that the amount specifiethe notification exceeds t
amount determined in terms of subsection (5) ipeesof the offence in question, he s |l
notify the local authority of the amount wherebg s#tmount specified in t notificatior
exceeds the amount so determined and the locabrythoncerned shall immediately refund
the amount of such excess to the person conc:

(e) For the purpose of this subsect'local authority’ means any institution or bc
contemplated in section 84 ((f) of the Provincial Government Act, 1961 (Act 321861)
and includes

® a regional services council established uisection : of the Region:
Services Councils Act, 198Act 109 of 198);

(i) any institution or body established under the RAraks Act, (House
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Representatives), 198Act 9 of 198);
[Sub-para. (i) amended by s. 4 of Act 18 of 19

(i) a local authority as defined in section 1 of thadBlLocal Authorities Ac
1982 (Act 102 of 1982

(iv) a local government body contemplated in sectio(23(a) of the Blacl
Administration Act, 1927Act 38 of 192); anc

(v) any committee referred to in section 17 (1) ofnemotion of Loce
Government Affairs Act, 198%Act 91 of 198)).

[Para.(e) substituted by s. 25 of Act 33 of 1986 and byGsofLAct 26 of 1987

(3) Any money paid to a magistrate in terms of sghen (1) shall be dealt with asi t
had been paid as a fine for the offence in que:

(4) The Minister may from time to time by noticetire Gazettr add any offence to t
offences mentioned in Schedule 3, or remove tharefiny offence mentioned thert

(5) The amount to be specified in any notificatissued under this section as the amount
of the fine which a court would probably imposeespect of any offence, shall
determined from time to time for any particularaaby the magistrate of thestrict or area in
which such area is situated, and may differ fromatimission of guilt fine determined un ler
section 57 (5(a) for the offence in questic

[NB: Sub-s. (5) has been substituted by s. 17 of theidliMatters Amendment Act 66
2008, a provision which will be put into operatioy proclamation. S¢PENDLEX.]

342 Conviction or acquittal no bar to civil action for damage:

Cases

A conviction or an acquittal in respect of any affe shall not bar a civil action-
damages at the instance of any person who hagsediffiamages in consequence o
commission of that offenc

342A Unreasonable delays in trials

Cases

(1) A court before which criminal proceedings aemging shall investigate any dela' in
the completion of proceedings which appears t@thet to be unreasonable and which could
cause substantial prejudice to the prosecutioma¢hased or his or hlegal adviser, tr
State or a witnes:

(2) In considering the question whether any dedaynreasonable, the court s
consider the following factor:
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(@)
(b)
(©)
(d)

(€)
(f)

@)
(h)

()

The duration of the dela
the reasons advanced for the de
whether any person can be blamed for the d:

the effect of the delay on the personal circumsar the accused ¢
witnesses

the seriousness, extent or complexity of the chargdarges

actual or potential prejudice caused to the Stateeodefence by the del
including a weakening of the quality of evidend® possible death
disappearance or non-availability of withesses)dks of evidence, problel 1s
regarding the gathing of evidence and considerations of ¢

the effect of the delay on the administration atige;

the adverse effect on the interests of the publib@® victims in the event
the prosecution being stopped or discontini

any other factor which in the opinion of the coamght to be taken in
account,

(3) If the court finds that the completion of th@geedings is being delay
unreasonably, the court may issue any such ordedasms fit in order to eliminate 1
delay and any prejudice arising from it or to pravieirther delay or prejudice, iluding ar

order-
(@)
(b)

(©)

(d)

(€)

refusing further postponement of the proceedi

granting a postponement subject to any such comdits the court m
determine

where the accused has not yet pleaded to the ¢libegehe case be struck off
the roll and the prosecution not be resumed oitinstlde novcwithout the
written instruction of the attorney-gener

where the accused has pleaded to the charge a&datteecor the defence,

the case may be, is unable to proceed with thearasduses to do so, that he
proceedings be continued and disposed of as ddke for the prosecution »r
the defenci as the case may be, has been clc

that-

(1) the State shall pay the accused concerned thedvessés incurred t

the accused as a result of an unreasonable delagaday an office
employed by the Stat

(i) the accused or his or her legal adviser, as theeroay be, shall payt 2
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State the wasted costs incurred by the State esudt of al
unreasonable delay caused by the accused or hex ¢ggal adviser, 3
the case may be;

[Date of commencement of pa(e): to be proclaimed

(H that the matter be referred to the appropriateaaityhfor an administrativ
investigation and possible disciplinary action agaany person responsi
for the delay

(4) (a) An order contemplated in subsection (a), where the accused has pleaded t) the
charge, and an order contemplated in subsectic(d), shall not be issued unless exceptional
circumstances exist and all other attempts to sppete process ve failed and the defence
or the State, as the case may be, has given riofoeehand that it intends to apply for s ch
an order

(b) The attorney-general and the accused may appeaakaga order contemplatec
subsection (3(d) and the provisions of sections 310A and 316 ipeesof an application »r
appeal referred to in that section by an accugel, @pplymutatis mutadis with referenc
to a case in which the attorney-general appealsianide case of an appeal by the acct :d,
the provisions of section 309 and 316 shall amutatis mutand.

(5) Where the court has made an order contempiatseabsection (3(e)-
(@) the costs shall be taxed according to the scaledbd deems fit; an
(b) the order shall have the effect of a civil judgmehthat court
[Date of commencement of sub-s. (5): to be proctair

(6) If, on notice of motion, it appears to a supedourt that the institution
continuance of criminal proceedings is being dedlayereasonably in a lower court whic is
seized with a case but does not have jurisdicbdnytthe case, that super court may, wit|
regard to such proceedings, institute the investigaontemplated in subsections (1) ancl (2)
and issue any order contemplated in subsectioto (B extent that it is applicak

(7) (a) The National Director of Public Prosecutions musthin 14 days after the end of
January and of July of each year, submit a repdatieé Cabinet member responsible for 1e
administration of justice, containing the particalandicated in the able of Awaiting Trig
Accused in respect of each accused whose triahdtaget commenced in respect of
leading of evidence, as contemplated in sectionaltieDwho, by the end of the montl
guestion, has been in custody for a continuous@erxceding

® 18 months from date of arrest, where the triabibe conducted in a Hi
Court:

(i) 12 months from date of arrest, where the triabibeé conducted in a regio il
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court; an

(i) six months from date of arrest, where the triabibe conducted in
magistrate's cou

(b) The Cabinet member responsible for the administnadf justice must, within !
days of receipt of a report contemplated in paiay(a), table such report in Parliame

Table of Awaiting Trial Accused
Court and Name and Particulars | Period in Number Date of Reasons Whether
case num- | age of of detention | of court next why trial bail has
ber accused charge(s) appea- court has not been
rances appea- commen- | granted
rance ced and if so,
the
conditions
of bail.
[Sub-s. (7) added by s. 7 of Act 55 of 20
[S. 342A inserted by s. 13 of Act 86 of 19¢
343 ...

[S. 343 repealed by s. 1 of Act 49 of 19

344 Repeal of law:

Cases

(1) Subject to the provisions of subsection (23, ltws specified in Schedule 4
hereby repealed to the extent set out in the totdmn of that Schedu

(2) Any regulation, rule, notice, approval, autbgrreturn, certificate, docume
direction or appointment made, issued, given ontgih and any other act done under vy
provision of any law repealed by this Act shalbjgat to the provisions oubsection (3), L 2
deemed to have been made, issued, given, grantkmtherunder the correspond
provisions of this Ac

(3) Notwithstanding the repeal of any law undersadbon (1), criminal proceedir
which have under such law at the date of commeneeaighis Act been commenced in i iny
superior court, regional court or magistrate's taod in which evidence hassuch dat
been led in respect of the relevant charge, shallich proceedings have at that date not been
concluded, be continued and concluded under sucldaf it had not been repeal
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345 Short title and date of commencemel

(1) This Act shall be called the Criminal ProcedArt, 1977, and shall come it
operation on a date to be fixed by the State Peasioly proclamation in ttGazett.

(2) The State President may under subsectionXDiffierent dates in respect of different
provisions of this Ac

[S. 345 amended by s. 1 of Act 49 of 19
Schedule :
(Sections 40 and 4

[Schedule 1 substituted by s. 17 of Act 26 of 1987ended by s. 8 of Act 122 of 1998 nd
substituted by s. 68 of Act 32 of 20(

Cases
Treasor
Sedition
Public violence
Murder
Culpable homicidt

Rape or compelled rape as contemplated in seciamsl 4 of the Criminal Law (Sexi
Offences and Related Matters) Amendment Act, 2885pectively

Sexual assault, compelled sexual assault or coaetpsédlif-sexual assault as contemplatc 1in
section 5, 6 or 7 of the Criminal Law (Sexual Offes and Related Matters) Amendn
Act, 2007, respectivel

Any sexual offence against a child or a person ishoentally disabled as contemplate n
Part 2 of Chapter 3 or the whole of Chapter 4 ef@niminal Law (Sexual Offences ¢
Related Matters) Amendment Act, 2007, respecti

Trafficking in persons for sexual purposes by apercontemplated in section 71(1) or () of
the Criminal Law (Sexual Offences and Related Mgjftdmendment Act, 200

Bestiality as contemplated in section 13 of ther@ral Law (Sexual Offences and Rele d
Matters) Amendment Act, 20(

Robbery
Kidnapping

Childstealing
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Assault, when a dangerous wound is inflic
Arson
Malicious injury to propert'

Breaking or entering any premises, whether undecttimmon law or a statutory provisi 1,
with intent to commit an offenc

Theft, whether under the common law or a statupooyision
Receiving stolen property knowing it to have betates

Fraud

Forgery or uttering a forged document knowing ih&we been forge
Offences relating to the coina

Any offence, except the offence of escaping fromflé custody in circumstances othert an
the circumstances referred to immediately hereynldermpunishment wherefor may
period of imprisonment exceeding six months withibet option of a fine

Escaping from lawful custody, where the person eamed is in such custody in respec f
any offence referred to in this Schedule or isuahscustody in respect of the offenc
escaping from lawful custoc

Any conspiracy, incitement or attempt to commit affence referred to in this Sched:
Schedule .
[Schedule 2 amended by s. 15 of Act 62 of 2(
PART |
(Section 3t

Any offence under any law relating to the illichgsession, conveyance or suppl
dependence-producing drugs or intoxicating lic

Any offence under any law relating to the illicgaling in or possession of precious metals or
precious stone

Breaking or entering any premises, whether undecttimmon law or a statutory provisi 1,
with intent to commit an offenc

Theft, whether under the common law or a statupooyision
PART Il
(Sections 59, 7.
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[Part Il amended by s. 15 of Act 62 of 2000 andssitited by s. 68 of Act 32 of 200
Treasor
Sedition
Murder

Rape or compelled rape as contemplated in seci@ng} of the Criminal Law (Sext
Offences and Related Matters) Amendment Act, 2885pectively

Any sexual offence against a child or a person ishoentally disabled as contemplate n
Part 2 of Chapter 3 or the whole of Chapter 4 ef@niminal Law (Sexual Offences ¢
Related Matters) Amendment Act, 2007, respecti

Trafficking in persons for sexual purposes by apercontemplated in section 71(1) or (2) of
the Criminal Law (Sexual Offences and Related Mgftdmendment Act, 200

Robbery
Assault, when a dangerous wound is inflic
Arson

Breaking or entering any premises, whether undecttimmon law or a statutory provisi 1,
with intent to commit an offenc

Theft, whether under the common law or a statuybooyision, receiving stolen prope
knowing it to have been stolen, fraud, forgery tbening a forged document knowing i
have been forged, in each case if the amount aevalolved in the offeniexceeds R2 500.

Any offence under any law relating to the illicgéaling in or possession of precious metals or
precious stone

Any offence under any law relating to the illic
(@) possession o
(1) dagga exceeding 115 grams
(i) any other dependence-producing drug
(b) conveyance or supply of dependence-producing ¢
Any offence relating to the coina
Any conspiracy, incitement or attempt to commit affgnce referred to in this P
PART Il
(Sections 59, 61, 72, 184, 185, 1
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[Part Ill substituted by s. 5 of Act 126 of 19¢
Sedition
Public violence
Arson
Murder
Kidnapping
Childstealing
Robbery

Housebreaking, whether under the common law catatsiry provision, with intent
commit an offenc

Contravention of the provisions of section 1 anddfAhe Intimidation Act, 198ZAct 72 o
1982).

Any conspiracy, incitement or attempt to commit ahyhe above-mentioned offenc
Treasor
Schedule :
(Section 341
[Schedule 3 amended by s. 18 of Act 56 of 1¢

Any contravention of a bye-law or regulation mageobfor any council, board or commit ee
established in terms of any law for the manageroktite affairs of any division, cit
town, borough, village or other similar commur

Any offence committed b
(@) driving a vehicle at a speed exceeding a presclibet

(b) driving a vehicle which does not bear prescribghts, or any prescrib
means of identificatiol

(c) leaving or stopping a vehicle at a place whereay mot be left or stopped, »x
leaving a vehicle in a condition in which it mayt he left

(d) driving a vehicle at a place where and at a timemihmay not be drive

(e) driving a vehicle which is defective or any partesof is not proper
adjusted, or causing any undue noise by meansnaftar vehicle
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(f)
()

Schedule -
LAWS REPEALED

owning or driving a vehicle for which no valid livee is helc

driving a motor vehicle without holding a liceneedrive it

No and Year of Law

Title

Extent of Repeal

Act 38 of 1916

Act 24 of 1922

Act 22 of 1926

Act 46 of 1935

Act 32 of 1944

Act 32 of 1952

Act 40 of 1952

Act 56 of 1955

Act 62 of 1955

Act 50 of 1956

Act 33 of 1957

Act 68 of 1957

Act 9 of 1958

Act 18 of 1958

Act 16 of 1959

Act 75 of 1959

REPUBLIC
Mental Disorders Act, 1916

South-West Africa Affairs Act, 1922

South-West Africa Mental Disorder Act,
1926

General Law Amendment Act, 1935

Magistrates' Courts Act, 1944

General Law Amendment Act, 1952

Magistrates' Courts Amendment Act, 1952

Criminal Procedure Act, 1955

General Law Amendment Act, 1955

General Law Amendment Act, 1956

Interpretation Act, 1957

General Law Amendment Act, 1957

Criminal Procedure Amendment Act, 1958

Special Criminal Courts Amendment Act,
1958

Criminal Law Amendment Act, 1959

Criminal Law Further Amendment Act,
1959

Sections 27, 28, 29 and 29bis.

Section 2 (1), so much of section
3 as is unrepealed, and sections
4,6and?7.

So much as is unrepealed.

Section 78 and so much of section
101 as is unrepealed.

Sections 93, 93bis and 94 to 105
inclusive.

Section 9 and so much of section
26 as is unrepealed.

Sections 22 to 26 inclusive.

The whole, except sections 319
(3) and 384.

Sections 13, 24, 25 and 26.

Sections 22, 23, 24, 25, 27, 28, 29
and 31.

Section 9.

Section 5 in so far as it relates to
criminal proceedings, and
sections 40 and 45 to 59 inclusive.

The whole.

The whole.

Sections 3 to 8 inclusive, 10, 11
and 15 to 49 inclusive.

Sections 3 to 6 inclusive.

Copyright Juta & Company Limited




Act 33 of 1960

Act 39 of 1961

Act 45 of 1961

Act 14 of 1962

Act 76 of 1962

Act 93 of 1962

Act 19 of 1963

Act 37 of 1963

Act 92 of 1963

Act 93 of 1963

Act 80 of 1964

Act 16 of 1965

Act 25 of 1965

Act 96 of 1965

Act 62 of 1966

Act 102 of 1967

Act 9 of 1968

Act 70 of 1968

Act 15 of 1969

Act 17 of 1969

Act 34 of 1969

Act 101 of 1969

Act 53 of 1970

Children's Act, 1960
General Law Amendment Act, 1961
Interpretation Amendment Act, 1961
Evidence Act, 1962
General Law Amendment Act, 1962

General Law Further Amendment Act,
1962

Magistrates' Courts Amendment Act, 1963

General Law Amendment Act, 1963

Criminal Procedure Amendment Act, 1963

General Law Further Amendment Act,
1963

General Law Amendment Act, 1964

Prevention of Counterfeiting of Currency
Act, 1965

Civil Proceedings Evidence Act, 1965

Criminal Procedure Amendment Act, 1965
General Law Amendment Act, 1966
General Law Amendment Act, 1967
Criminal Procedure Amendment Act, 1968

General Law Amendment Act, 1968

Establishment of the Northern Cape
Division of the Supreme Court of South
Africa Act, 1969

Magistrates' Courts Amendment Act, 1969
Abolition of Juries Act, 1969
General Law Amendment Act, 1969

Magistrates' Courts Amendment Act, 1970

Sections 98 to 102 inclusive.
Section 4.

Section 3.

So much as is unrepealed.
Sections 17 and 18.

Sections 28 and 29.

Sections 16 to 20 inclusive.

Sections 1, 2 and 8 to 12
inclusive.

So much as is unrepealed.

Sections 10 to 15 inclusive.

Sections 12 and 22 to 30
inclusive.

Section 10.

The amendment of section 261 of
the Criminal Procedure Act, 1955,
contained in the Schedule.

So much as is unrepealed.
Sections 7, 8 and 9.
Sections 7 to 12 inclusive.
The whole.

Sections 31 and 37 to 41
inclusive.

Sections 17 and 18.

Section 4.
Sections 1 to 32 inclusive.
Sections 5, 6, 7, 8 and 9.

Section 18.
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Act 92 of 1970

Act 41 of 1971

Act 102 of 1972

Act 32 of 1974

Act 33 of 1975

Act 79 of 1976

Proclamation 26 of 1920

Proclamation 30 of 1935

Proclamation 8 of 1938

Ordinance 34 of 1963

Ordinance 35 of 1965

Ordinance 19 of 1966

Ordinance 19 of 1967

Ordinance 4 of 1968

Ordinance 3 of 1969

Ordinance 14 of 1975

General Law Further Amendment Act,
1970

Abuse of Dependence-producing
Substances and Rehabilitation Centres
Act, 1971

General Law Amendment Act, 1972

Criminal Procedure Amendment Act, 1974

Criminal Procedure Amendment Act, 1975

Internal Security Amendment Act, 1976
SOUTH WEST AFRICA

The Fugitive Offenders and Neighbouring
Territories Evidence Proclamation, 1920

Criminal Procedure and Evidence
Proclamation, 1935

Procedure and Evidence Proclamation
1938

Criminal Procedure Ordinance, 1963

Criminal Procedure Amendment
Ordinance, 1965

Criminal Procedure Amendment
Ordinance, 1966

Criminal Procedure Amendment
Ordinance, 1967

General Law Amendment Ordinance, 1968

Criminal Procedure Amendment
Ordinance, 1969

Criminal Procedure Amendment
Ordinance, 1975

Sections 4 and 14.

Section 62.

Section 9.
The whole.
The whole.

Section 11.

In so far as it relates to the
attendance by witnesses of
criminal proceedings in courts in
the Republic.

In so far as it applies to the
Eastern Caprivi Zipfel.

Section 3 in so far as it relates to
criminal proceedings.

The whole, except sections 300
(3) and 370.

The whole.

The whole.

The whole.

Sections 5 to 13 inclusive.

The whole.

The whole.

Schedule'!

(Sections 58 and 60 (11) and (11A) and Schedt

[Schedule 5 added by s. 14 of Act 75 of 1995, subst by s. 9 of Act 85 of 1997, amen led
by s. 36 (1) of Act 12 of 2004 and by s. 27 (1 Aot 33 of 2004 and substituted by s. 6 of
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Act 32 of 2007.
Treasor
Murder.
Attempted murder involving the infliction of grieus bodily harm

Rape or compelled rape as contemplated in secta3f the Criminal Law (Sext
Offences and Related Matters) Amendment Act, 2885pectively, in circumstances ot r
than those referred to in Schedul

Any trafficking related offence by a commercialroar as contemplated in section 71 (€ >f
the Criminal Law (Sexual Offences and Related Mgftdmendment Act, 200°

Any offence referred to in section (f) of the Drugs and Drug Trafficking Act, 19SAct
140 of 199), if it is alleged tha

(@) the value of the dependence-producing substangedstion is more than R50
000,00; o

(b) the value of the dependence-producing substangedstion is more than R10
000,00 and that the offence was committed by aopegroup of persor
syndicate or any enterprise acting in the execudrdiirtherance of a common
purpose or conspira; or

(c) the offence was committed by any law enforcemeintet

Any offence relating to the dealing in or smugglofgammunition, firearms, explosives
armament, or the possession of an automatic oraetamatic firearm, explosives
armament

Any offence in contravention of section 36 of thens and Ammunition Act, 1969 (Act
of 1969), on account of being in possession of @ 1 000 rounds of ammunit
intended for firing in an arm contemplated in s&ct89 (2)(a) (i) of that Act.

Any offence relating to exchange control, extortitvaud, forgery, uttering, theft, or ¢
offence referred to in Part 1 to 4, or section2rpr 21 (in so far as it relates to
aforementioned offences) of Chapter 2 of the Premerand Combatingf Corrupt Activities
Act, 2004

(@) involving amounts of more than R500 000,00

(b) involving amounts of more than R100 000,00, isitlleged that the offen 2
was committed by a person, group of persons, sgtelar any enterpri
acting in the execution or furtherance of a commorpose or conspiracy; r

(c) ifitis alleged that the offence was committedamy law enforcement office r-
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(1) involving amounts of more than R10 000,00

(i) as a member of a group of persons, syndicate oemt@yprise acting
the execution or furtherance of a common purpos®ospiracy

Sexual assault, compelled sexual assault or coetpsédlif-sexual assault as contemplatc 1in
section 5, 6 or 7 of the Criminal Law (Sexual Offes and Related Matters) Amendn
Act, 2007, respectively on a child under the aggé6years

An offence referred to in Schedule

(@) and the accused has previously been convicted offance referred to
Schedule 1; o

(b) which was allegedly committed whilst he or she vwesased on bail
respect of an offence referred to in Schedt

The offences referred to in section 4 (2) or (3)pt 14 (in so far as it relates to
aforementioned sections) of the Protection of dan&inal Democracy against Terrorist i ind
Related Activities Act, 200

Schedule |
(Sections 50 (6), 58 and 60 (11) and (1:

[Schedule 6 added by s. 10 of Act 85 of 1997, aredry s. 27 (1) of Act 33 of 2004 ¢ d
substituted by s. 68 of Act 32 of 20(

Murder, when
(@) itwas planned or premeditat
(b) the victim was

(1) a law enforcement officer performing his or herduons as suc
whether on duty or not, or a law enforcement offieao was killed b
virtue of his or her holding such a position;

(i) a person who has given or was likely to give matavidence wit
reference to any offence referred to in Schedu

(c) the death of the victim was caused by the accusedmmitting or attemptir g
to commit or after having committed or having afp¢@d to commit one of the
following offences

(1) Rape or compelled rape as contemplated in sect@wm3f the
Criminal Law (Sexual Offences and Related Matt@&rsendment Ac
2007, respectively;
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(i) robbery with aggravating circumstances

(d) the offence was committed by a person, group afqres or syndicate acting in
the execution or furtherance of a common purpos®ospiracy

Rape or compelled rape as contemplated in secta3f the Criminal Law (Sext
Offences and Related Matters) Amendment Act, 2885pectively

(@ when committec

(

) in circumstances where the victim was raped mae tnce, wheth
by the accused or by any co-perpetrator or accaem

(i) by more than one person, where such persons acthd execution
furtherance of a common purpose or conspir

(i) by a person who is charged with having committedl twwmore offences
of rape; ot

(iv) by a person, knowing that he has the acquired inendi@ficienc
syndrome or the human immunodeficiency vil

(b) where the victinr
(1) Is a person under the age of 16 ye

(i) is a physically disabled person who, due to hisesrphysical disabilit |,
is rendered particularly vulnerable

(i) is a person who is mentally disabled as contenglatsection 1 of tr :
Criminal Law (Sexual Offences and Related Matt@&rsendment Ac
2007

(c) involving the infliction of grievous bodily harr

Trafficking in persons for sexual purposes by aperas contemplated in section 71 (. r
(2) of the Criminal Law (Sexual Offences and Reldi#atters) Amendment Act, 20(

Robbery, involving
(@) the use by the accused or any co-perpetratorsrocipants of a firearn

(b) the infliction of grievous bodily harm by the acedsor any of th
co-perpetrators or participants;

(c) the taking of a motor vehicl
An offence referred to in Schedule

(@) and the accused has previously been convicted offance referred to
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Schedule 5 or this Schedule;

(b) which was allegedly committed whilst he or she vesased on bail
respect of an offence referred to in SchedulethisrScheduls

The offences referred to in section 2, 3(a), 4 (1), 5, 6, 7, 8,9, 10 or 14 (in so far i

relates to the aforementioned sections) of thegtioin of Constitutional Democracy aga nst
Terrorist and Related Activities Act, 2004, sectib(il) and () of the Civil Aviatior

Offences Act, 1972Act 10 of 197, section 26 (1(j) of the Non-Proliferation of Weapc s
of Mass Destruction Act, 199/Act 87 of 199.) and section 56 (I(h) of the Nuclear Ener y
Act, 1999 Act 46 of 199)).

Schedule 7
(Section 59A

[Schedule 7 added by s. 10 of Act 85 of 1997, aredrny s. 10 of Act 34 of 1998 and b 's.
16 of Act 62 of 2000 and substituted by s. 68 of 22 of 2007.

Public violence
Culpable homicide

Bestiality as contemplated in section 13 of ther@ral Law (Sexual Offences and Rele d
Matters) Amendment Act, 20(

Assault, involving the infliction of grievous bogiharm
Arson

Housebreaking, whether under the common law catatsiry provision, with intent
commit an offence

Malicious injury to property

Robbery, other than a robbery with aggravatinguoirstances, if the amount involved in 1e
offence does not exceed R20 00C

Theft and any offence referred to in section 264a), (b) and(c), if the amount involved 1
the offence does not exceed R20 00(

Any offence in terms of any law relating to thecill possession of dependence-produ )
drugs.

Any offence relating to extortion, fraud, forgenyudtering if the amount of value involvec in
the offence does not exceed R20 000

Any conspiracy, incitement or attempt to commit affence referred to in this Sched:

PENDLEX: Criminal Procedure Act 51 of 1977 after amendment by the Correctiona
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Services and Supervision Matters Amendment Act 12@f 1991
Section 6 (1)(c)

at any time before judgment, whether or not an sedinas already pleaded
charge, reconsider the case and upon receipt ottermvadmission made by 1
accused in respect of the charge brought agaimsbha lesser charge, suspend the
court prcceedings and place such person, with his concweremcler correction |
supervision on such conditions and for such peamday be agreed up

Provided tha

® where a probation officer or a correctional officgareadily available in tt
court's area of jurisdiction, the powers under gasagraph may only
exercised after a report of such a probation affocecorrectional official he
been submitid for consideration to the prosecutor concel

(i) the powers under this paragraph may only be exat@sier consultation wi h
the Commissioner and the police official chargethwhe investigation of tt e
case and with due regard to the circumstancesdfffence, the accused ¢ 1d
the interestof the community

(i) where a prosecution has been instituted underose8tithe suspension of ' 1e
court proceedings shall be authorized beforeharttidwattorney-gener:

(iv) the provisions of section 106 (4) shall not be maple where such an accused
has already pleaded to the chal

Section 6 (2

If the court proceedings which have been suspendddr subsection ((c) are
proceeded with late

(@) and the trial has already commenced, the plea wiashalready been recorded
shall stand and the proceedings s

(1) if the court is similarly constituted, be resumezhi where they we
suspended;

(i) if the court is differently constituted, be proceddvithde novs;

(b) the written admission referred to in subsectior(c) may not be used agai st
such an accused during the prosecu

PENDLEX: Criminal Procedure Act 51 of 1977 after amendment by the Crimina
Procedure Amendment Act 86 of 19¢

Section 217 (1)(a)

that a confession made to a peace officer, otlaar #hmagistrate or a justice who is rot a
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member of the South African Police Service, othi case of a peace officer referre | to
in section 334, a confession made to such peameofifhich relateso an offence wit
reference to which such peace officer is authorteezkercise any power conferred ujon
him or her under that section, shall not be adibissn evidence unless confirmed . d
reduced to writing in the presence of a magisiatgich jistice; ani

PENDLEX: Criminal Procedure Act 51 of 1977 after amendment by the Crimina
Procedure Amendment Act 65 of 20C

Section 159A - Postponement of certain criminal progedings through audiovisual link

(1) For purposes of this section and sections 188BC and 159D, unless the con it
indicates otherwise

(@) ‘'appropriate person' means any court official or ary other person at the
court point and remote point who is required to bepr may be, present ¢
the proceedings, including the presiding officer,ite prosecutor, the
accused person's legal represertive, any technical assistant, the clerk « f
the court, any witnesses, and members of the publeho are entitled to be
present;

(b) ‘audio link' means a live telephone link between ta court point and the
remote point which are both equipped with facilities which will enable
audio communication between all appropriate personat the court point
and the remote point

(c) ‘audiovisual link' means a live television link betveen the court point anc
the remote point which are both equipped with facities which will enable:
all appropriate persons at the court point and thecemote point to follow
the proceedings and seend hear all the appropriate persons;

(d) 'court point' means the courtroom or other place wlere the court having
jurisdiction is sitting;

(e) 'correctional facility' means a correctional facility as defined in the
Correctional Services Act, 1998Act 111 of 199, but does not include
police cell or lock-up; anc

()  'remote point' means the room or place at the desiwated correctiona
facility where the accused person appearing throughudiovisual link is
located.

(2) An accused perso
(@ who is over the age of 18 yea

(b) who is in custody in a correctional facility in pest of an offence
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(c) who has already appeared before a ct

(d) whose case has been postponed and who is in cyzodyng his or her tri¢ |;
and

(e) who is required to appear or to be brought befareuat in any subseque
proceedings (whether before, during or after tia &r conviction an
sentence) for the purpose

(1) a further postponement of the case

(i) consideration of release on bail in terms of sadio, 63, 63A, 30
308A or 321, where the granting of bail is not oggmb by the prosecu-or
or where the granting of bail does not requireléaeling of evidence

is not required to appear or to be brought phylsidedfore the court but may, subjectto e
provisions of this section, sections 159B, 159C Bp@D, appear before court by audiovi:;ual
link and is deemed to be physically before courtess the courtirects, in the interests
justice, that he or she appears or be brought gdif)sbefore it

(3) Any proceedings in terms of subsection (2) ldb@kegarded as having been he in
the presence of the accused person if, duringriheepdings, that perso

(@) is held in custody in a correctional facility; a

(b) is able to follow the court proceedings and thertcisuable to see and hear he
accused person by means of audiovisual

(4) The remote point shall be regarded as beirgyiagh the cour
Section 159B - Requirements for audiovisual appeange by accused perso

(1) An accused person appearing before a couridypeisual link must do so fron
place at which the requirements referred to in scttens (2) and (3) and section 159C e
complied with

(2) The  Minister may, subject to the provisions of thistemn, designate a
correctional facility which has been suitably equag as a place where proceedings int 'ms
of section 159A can be he

(3) Both the court point and the remote point ia tlorrectional facility designatec
terms of subsection (2) must be equipped withitaslthat, in accordance with ¢
requirements prescribed by regulations and angtires of the court referreto in sectiol
159C, allow-

(@) private communication to take place between thessxat person and any legal
practitioner representing that person in the prdiceggs at the court point; ar d

(b) documents to be transmitted between both pointedpersons referred tc n
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paragrapl(a)-
(1) at any time during the proceedin

(i) during any adjournment of the hearing in the prdoegs referred to |
paragrapl(a); or

(i) at any time on the day of a hearing, shortly betorafter the hearin

(4) The court must, at every appearance of an adgosrson in terms of section 15
inquire into the physical and mental well-beinglué accused person and for that pur
may, where necessary, direct that the facilitiésrred to in section 159be used in sucl
manner which will enable the presiding officer &isfy himself or herself as to the acc. ed
person's well-being as that presiding officer wdaddable to do if the accused person' re
physically before the cou

o

Section 159C - Technical requirements for use of diovisual link

(1) For the purposes of proceedings in terms di@ed59A, both the court point a
the remote point must be equipped with facilitiest tenable all appropriate perso

(@) atthe court point to see and hear a person apgeaefore the court
making a submission or any other appropriate peastime remote pointa |
to follow the proceedings; ar

(b) at the remote point to see and hear all approppatsons at the court pc
and to follow the proceeding

(2) (@) In the event o
(1) an interruption of an audiovisual lir

(i) an audiovisual link being of a poor quality whialthe opinion of the cou
is not in the interests of justice to continue pneceedings by way
audiovisual link; o

(i) any of the facilities referred to in subsectionfiglfunctioning

the court must, subject to paragre(b), direct that the matter stand down and caus
accused person to be brought physically beforedhet on the day in questic

(b) If it is not reasonably practicable to bring tlrewsed person to court on the dar  as
provided for in paragrap(a), the court must, prior to the expiry of the exigtcourt order for
the accused person's detention, postpone the pliagsan theabsence of the accu:
person, to the next court d

(3) The Minister may make any regulations necessagyve effect to the technic
requirements referred to in subsection

(4) A court may, in order to ensure a fair trialjegany directions in any case asit1 y
Copyright Juta & Company Limited




deem necessary, which may not be inconsistentamytprovision of this Act or al
regulation made thereunc

Section 159D - Protection of communication betweeaccused person and leg
representative

Without limiting any other protection applying & communication by audio link
audiovisual link, or a document transmitted betwaermccused person and his or her  al
representative as provided for in section 159Bi§33pnfidential and inadissible in an
proceedings as if the communication took placéerdocument was produced while t
were in the presence of each ot

Section 271A - Certain convictions fall away as praaus convictions after expiration o
10 year:

Where a court has convicted a persol

(@) any offence in respect of which a sentence of isgonnent for a peric
exceeding six months without the option of a fimay be imposed bt

® has postponed the passing of sentence in ternectbs 297 (1(a) and
has discharged that person in terms of section2P&ithout passin
sentence or has not called upon him or her to agydare the court
terms of section 297 (3);

(i) has discharged that person with a caution or reprénn terms (
section 297 (1(c); or

(b) any offence in respect of which a sentence of isgonnent for a period r
exceeding six months without the option of a fimay be impose

that conviction shall fall away as a previous catign if a period of 10 years has elaf

after the date of conviction of the said offena@ess during that period the person has een
convicted of an offence in respect of which aseo¢ of imprisoment for a perio

exceeding six months without the option of a fimay be impose

Section 271B - Expungement of certain criminal reaols

(1) (a) Where a court has imposed any of the followingesares on a person convic :d
of an offence, the criminal record of that persmmtaining the conviction and sentenc 1
guestion, must, subject to paragri(b) and subsection (2) and section D, on the persor s
written application, be expunged after a period@fears has elapsed after the da
conviction for that offence, unless during thatipeithe person in question has k
convicted of an offence and has been sentencegeaad « imprisonment without tt
option of a fine

(1) A sentence postponing the passing of sentencenstef section 297 (1(a)
where that person was discharged in terms of se28d (2), without tk
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passing of sentence, or where that person wasatletdaipon to appear before
the court in termof section 297 (3

(i) a sentence discharging that person with a cautioepsimand in terms
section 297 (1(c);

(i) a sentence in the form of a fine only, not exceg®20 000

(iv) a sentence of corporal punishment before corpanashment was declarec to
be unconstitutional as a sentencing op

(v) any sentence of imprisonment with the option aha,fnot exceeding R:
000

(vi) any sentence of imprisonment which was suspendedy

(vii) a sentence of correctional supervision, referrad section 276 (1(h) or (i);
or

(viii) a sentence of periodical imprisonment, referreith ®ection 276 (1(c).
(b) A person

(1) who has been convicted of a sexual offence agaiobktld or a person who s
mentally disabled and whose name has been incindéeé National Regist r
for Sex Offenders, as provided for in section 5¢hef Criminal Law (Sexu
Offences and Reled Matters) Amendment Act, 200Act 32 of 200); or

(i) whose name has been included in the National Ghiblection Register a: 2
result of a conviction for an offence, as providedin section 120 (1(b) of
the Children's Act, 200tAct 38 of 200)),

does not qualify to have the criminal record ingjie expunged in terms of this sect
unless his or her name has been removed from thendaRegister of Sex Offenders
provided for in section 51 of the Criminal Law el Offences and Relal Matters
Amendment Act, 2007, or section 128 of the Chiltlréxct, 2005, as the case may

(2) The Director-General: Justice and Constituti@evelopment must, on receipt of the
written application of a person referred to in sdi®n (1), issue a certificate
expungement, directing that the criminal recorthat person be expunged,he
Director-General is satisfied that the person apglyor expungement complies with
criteria set out in subsection (

(3) The Director-General: Justice and Constitutidavelopment must submit e
certificate of expungement that has been issug@dmsded for in subsection (2) to the h d
of the Criminal Record Centre of the South Afri¢amlice Service, to be de with in
accordance with section 27!

Section 271C - Expungement of certain criminal reaads under legislation enacte
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before the Constitution of the Republic of South Afica, 1993, took effec

(1) Where a court has convicted a person of anlgefollowing offences, the crimir
record, containing the conviction and sentencaugstjon, of that person in respect of  t
offence must be expunged automatically by the GraniRecord Centre che South Africa |
Police Service, as provided for in section 27

(@) A contravention of section 1 of the Black Land At9,13 (Act 27 of 1913

(b) a contravention of section 12 of the DevelopmentsTand Land Act, 19:
(Act 18 of 1936)

(c) acontravention of section 5 (1), read with secEd®), or section 6, read w th
section 6 (2), of the Blacks (Urban Areas) Consdla@h Act, 1945 (Act 25 « f
1945)

(d) a contravention of section 8 (1), read with sec8dB), of the Coloure
Persons Settlement Act, 1946 (Act 7 of 19

(e) acontravention of section 2 or 4 of the Prohilitcd Mixed Marriages Ac
1949 (Act 55 of 1949

() a contravention of section 11 of the Internal Siguct, 1950 (Act 44 ¢
1950)

(g) acontravention of section 10 (6) and (7), 11 14),15, 16, 20 (1), 28 (7), 2
(1) or 30 of the Black Building Workers Act, 19%Act 27 of 1951)

(h) a contravention of section 15 of the Blacks (Abotitof Passes a
Co-ordination of Documents) Act, 1952 (Act 67 ob29,

(i) a contravention of section 2 of the Criminal Law é&mdment Act, 1953 (A
8 of 1953)

() acontravention of section 2 (2) of the Reservatib8eparate Amenities A t,
1953 (Act 49 of 1953

(k) a contravention of section 16 of the Sexual Offenket, 1957 Act 23 o
1957);

() acontravention of section 46 of the Group Areas A866 (Act 36 of 196€

(m) a contravention of section 2 or 3 of the Terrorisan, 1967 (Act 83 of 1967 ;
or

(n) a contravention of section 2 read with section)4dLthe Prohibition ¢
Foreign Financing of Political Parties Act, 196&{A1 of 1968

(2) (a) Where a court has convicted a person of contragesmy provision of
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(1) an Act of Parliament or subordinate legislation e#tereunde
(i) an ordinance of a provincial counc
(i) a municipal by-law
(iv) a proclamatior
(V) a decree; 0
(vi) any other enactment having the force of |

other than those provisions referred to in subsedtl), which were enacted in the for
Republic of South Africa, the former Republic ofiliskei, Bophuthatswana, Ciske

Venda, or in any former self-governing territorg,@ovided for in the Selfoverning
Territories Constitution Act, 1971 (Act 21 of 197 bgfore the Constitution of the Repu ¢
of South Africa, 1993 (Act 200 of 1993), took etfewhich created offences that were bi sed
on race or which created offences, which wouldhaste beeiconsidered to be offences in an
open and democratic society, based on human djgutyality and freedom, under
constitutional dispensation after 27 April 1994 tliiminal record, containing the convict on
and sentence in question, of that persoist, on the person's written application, subje to
subsection (3) and section 271D, be expur

(b) Where the criminal record of a person referreh tsubsection (1) has not b
expunged automatically as provided for in that sgben, the criminal record of that per. in
must, on his or her written application, subjecsubsection (3) and seon 271D, b
expungec

(3) The Director-General: Justice and Constituti@evelopment must, on receipt of the
written application of a person referred to in db®n (2)(a) or (b), issue a certificate
expungement, directing that the criminal recorthefperson be exnged, if the
Director-General is satisfied that the person apgljor expungement complies with
criteria set out in subsection (1) or subsectigr(a), as the case may

(4) The Director-General: Justice and Constitutidavelopment must submit e
certificate of expungement that has been issug@daasded for in subsection (3) or ((b) to
the head of the Criminal Record Centre of the Sédititan Police Serviceto be dealt wit
in accordance with section 27:

(5) (a) In the case of a dispute or any uncertainty aghether an offence is an offer 2
as referred to in subsection (1) or (a) or not, the matter must be referred to the Mimnikie:
a decision

(b) If the Minister decides that the offence is arenffe as referred to in subsection (..) or
(2) (a), he or she must issue a certificate of expungend@etting that the criminal record of
the person be expung
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Section 271D - Expungement of certain criminal reaas by Criminal Record Centre

(1) The head of the Criminal Record Centre of thatB African Police Service o
senior person or persons at the rank of Direct@bove, employed at the Centre, who hi s or
have been authorised, in writing, by the head efGlentre to do so, mustpunge th
criminal record of a person

(1) he or she is furnished with a certificate of expemgnt by th
Director-General: Justice and Constitutional Depglent as provided for
section 271B (2) or section 271C (3) or by the I8ti&i as provided for
section 271C (5); «

(i) that person qualifies for the automatic expungeréhts or her crimin:
record as provided for in section 271C

(2) The head of the Criminal Record Centre of thatBs African Police Service must, on
the written request of a person w

(@) has applied to have his or her criminal record egjed in terms of secti
271B or section 271C (2); «

(b) qualifies to have his or her criminal record expeshgutomatically in terms of
section 271C (1

in writing, confirm that the criminal record in qgt@n has been expung
(3) Any person whc

(@) without the authority of a certificate of expungernas provided for in section
271B, 271C or this section; a

(b) intentionally or in a grossly negligent manr

expunges the criminal record of any person or corsfithat a criminal record has b
expunged as provided for in subsection (2), istgoil an offence and is liable on convict on
to a fine or to imprisonment for a period not extiag 10 years or to Ith a fine and th.
imprisonment

Section 271E - Regulatior
The Minister
(@ must make regulations regardi

(1) the form on which a person's written applicationtfe expungement >f
his or her criminal record must be made, as pravfdein section 2713
(1) (@) and section 271C («(a) and(b);

(i) the certificate of expungement to be issued bybtinector-Genera
Justice and Constitutional Development or the Manisas provided fe r
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in section 271B (2) and section 271C (3) anc(b); anc

(i) the manner in which the Director-General must stiloenitificates ¢
expungement that have been issued, to the heae &frtminal Recot
Centre of the South African Police Service, as jgled for in sectio
271B (3) and section 271C (4);

(b) may make regulations regarding any other mattechvis necessary
expedient in order to achieve the objects of sestkv1B, 271C and 271

PENDLEX: Criminal Procedure Act 51 of 1977 after amendment by the Judicial Matters
Amendment Act 66 of 200

Section 55 (2A)(a)

If the court issues a warrant of arrest in termsulifsection (2) in respect of a sumn ns
which is endorsed in accordance with section 5'(a)-

(1) an endorsement to the same effect shall be matiteeomarrant in questiol

(i) the court may make a further endorsement on theawato the effect thatt e
accused may admit his or her guilt in respect efféiure to appear in ansv ‘er
to the summons or to remain in attendance at theral proceedings, al
that he or sk may upon arrest pay to a clerk of the court @& police station a
fine stipulated on the warrant in respect of tlagdtife, which fine shall n
exceed the amount to be imposed in terms of subad@), without appearing
in court

Section 56 (1

If an accused is alleged to have committed an offeaferred to in section 57 ((a), €
peace officer may, whether or not the accusedsigtody, hand to the accused a wr
notice which shal

(@) specify the name, residential address and the atiounpor status of tt
accusec

(b) call upon the accused to appear at a place andlateat a time specified |
the written notice to answer a charge of havingmitted the offence
guestion

(c) contain an endorsement in terms of section 57thieadccused may admit is
or her guilt in respect of the offence in questmal that he or she may pay the
stipulated fine as determined by the Minister imig of section 57 (2(b) in
respect threof without appearing in court; al

(d) contain a certificate under the hand of the pe#iteeothat he or she h
handed the original of that written notice to ticewssed and that he or she 1as
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explained to the accused the import the
Section 56 (2

If the accused is in custody, the effect of a writhotice handed to him or her ur
subsection (1) shall be that he or she be releaséuvith from custody

Section 57 - Admission of guilt and payment of fingvithout appearance in cour

(1) An admission of guilt fine referred to in tlesction may only be imposed and paid in
respect of an offence which the Minister determimssprovided for in subsection |

(2) For purposes of this section, the Minister nieym time to time, by notice in t
Gazett, and after consultation with the Chief Justice, Hational Director of Publ
Prosecutions and the Minister for Safety and Sggutetermine

(@) the offences in respect of which an admission df ine may be impose
and paid; an

(b) the amount of an admission of guilt fine which tanstipulated in a summaons
under section 54 (in this section referred to asstmmons) or a writts
notice under section 56 (in this section referpedd the written notice),
respect of eachffence.

(3) Where

(@) asummons is issued against an accused undernsbdtand the publ
prosecutor of the court concerned, in accordante tve directives issued 1y
the National Director of Public Prosecutions pre@ddor in subsection (1:
endorses the summoro the effect that the accused may admit his oghét
in respect of the offence in question and thatrrehe may pay a fit
stipulated on the summons in respect of that offemthout appearing
court; or

(b) awritten notice under section 56 is handed tatloeised and the endorsement
in terms of subsection (/(c) of that section purports to have been made ya
peace officer

the accused may, without appearing in court, atimmior her guilt in respect of the offenc:: in
guestion by paying the fine stipulated (in thistegcreferred to as the admission of ¢

fine) either to the clerk of the magistrate's caunich has juisdiction or at any police statin
within the area of jurisdiction of that court drthe summons or written notice in questic 1is
endorsed to the effect that the fine may be paadsgecified local authority, at that Ic
authority

(4) (a) The summons or the written notice may stipulaé the admission of guilt fit
shall be paid before a date specified in the sunsnoonvritten notice, as the case may
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(b) An admission of guilt fine may be accepted bydleek of the court concern
notwithstanding that the date referred to in paph(a) or the date on which the accu
should have appeared in court has exg

(5) (a) (i) Subject to the provisions of subparagraphsafid (iii), an accused w
intends to pay an admission of guilt fine in temwhsubsection (1), shall surrender
summons or the written notice, as the case magtlibe time of the paymenf the fine

(i) If the summons or written notice, as the cas®y be, is lost or is not available i |
the copy thereof known as the control docun

(aa) is not available at the place of payment referoeith subsection (3), tl
accused shall surrender a copy of the summonsittemnotice, as the ce
may be, at the time of the payment of the fine

(bb) is available at the place of payment referred teuinsection (3), the admission
of guilt fine may be accepted without the surrerafea copy of the summo s
or written notice, as the case may

(iii) If an accused in respect of whom a warrarg haen endorsed in terms of sectio 1 55
(2A) intends to pay the relevant admission of dinik, the clerk of the court may, after hc: or
she has satisfied himself or herself that the vsiisaso endor«d, accept the admission
guilt fine without the surrender of the summonsgiten notice or copy thereof, asthe ¢ =2
may be.

(b) A copy referred to in paragraj(a) (i)) may be obtained by the accused a
magistrate's court, police station or local autiyosihere the copy of the summons or wri :en
notice in question known as the control documefitad.

(c) Notwithstanding the provisions of subsection &8)accused referred to in parag: iph
(a) (iii) may pay the admission of guilt fine in quiest to the clerk of the court where he r
she appears in consequence of that warrant, dndti€lerk of thecourt is not the clerk of the
magistrate's court referred to in subsection (8)phshe shall transfer that admission of uilt
fine to the latter clerk of the magistrate's c«

(6) No provision of this section shall be constrasdreventing a public prosect
attached to the court concerned from reducing amssilon of guilt fine on good cat
shown in writing

(7) An admission of guilt fine stipulated in respeta summons or a written notice snall
be in accordance with the determination made byviimester from time to time in respect of
the offence in question, as provided for in subsadq2)

(8) An admission of guilt fine paid at a policetsia or a local authority in terms
subsection (3) and the summons or, as the caséepdlye written notice surrendered ur ler
subsection (5), shall, as soon as is expedierfgriaarded to the clerof the magistrate
court which has jurisdiction, and that clerk of dwaurt shall thereafter, as soon ¢
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expedient, enter the essential particulars ofghatmons or, as the case may be, that w tten
notice and of any summons or written notice sidered to the clerk of the court un
subsection (5), in the criminal record book for &Bmns of guilt, whereupon the accu |
concerned shall, subject to the provisions of stiise (9), be deemed to have b

convicted and sentenced by the court spect of the offence in questi

(9) The judicial officer presiding at the courtqnestion shall examine the docum: s
and if it appears to him or her that a convictiosentence under subsection (8) is n
accordance with justice or, except as providedibssction (6), is non accordance with
determination made by the Minister under subsecgpor does not comply with a direct re
issued by the National Director of Public Prosemmsgias provided for in subsection (11) hat
judicial officer may set aside the conviction sentence and direct that the accuse
prosecuted in the ordinary course, whereupon tbesad may be summoned to answer 1at
charge as the public prosecutor may deem fit ttepr@rovided that where the admissio of
guilt fine which has been paid eeeds the amount determined by the Minister L
subsection (2), the judicial officer may, in lielisetting aside the conviction and senten: e in
guestion, direct that the amount by which the adimorsof guilt fine exceeds the s
determination be refided to the accused concerr

(10) Any determination made by the Minister undes section must be tablec
Parliament for approvi

(11) (a) The National Director of Public Prosecutions nisstie directives regarding he
cases and circumstances in which a prosecutor $sag ia summons referred to in subsection
(3) (a) or a written notice referred to in section 57A ifLwhich an amission of guilt fin
may be imposed in respect of the offences whiclMimester determines under subsec 1
(2) and any directive so issued must be observéukeiapplication of this sectic

(b) The directives referred to in paragré(@) must ensure that adequate discipli
steps will be taken against a prosecutor who taitomply with any directivi

(c) The Minister must submit any directives issuedauritis subsection to Parliam ¢
before those directives take effect, and the fingctives so issued, must be submitte
Parliament within four months of the commenceménhis sectior

(d) Any directive issued under this subsection magriended or withdrawn in lil
mannel

Section 57A (1

If an accused who is alleged to have committedfiamoe, as provided for in section >7
(2) (a), has appeared in court anc

(@) in custody awaiting trial on that charge and noanother more serio
charge;

(b) released on bail under section 59 or 6

Copyright Juta & Company Limited




(c) released on warning under section

the public prosecutor may, before the accused i@sezl a plea and in accordance witt e
directives issued by the National Director of Palsirosecutions under section 57 (11), | and
to the accused a written notice, or cause theatdide delivereco the accused by a pe e
officer, containing an endorsement in terms ofisacd7 that the accused may admit hi
her guilt in respect of the offence in question #rat he or she may pay the stipulated fir e in
respect of that offence, as determine the Minister in terms of section 57 ((b), withou!
appearing in court aga

Section 57A (4

The provisions of sections 55, 56 (2) and (4) and1y, (2), (4) to (9), inclusive, sh
applymutatis mutand to the relevant written notice handed or deliveredn accused unc er
subsection (1) as if, in respect of section 57 nibiece were the ritten notice referred to
that section and as if the fine stipulated in tm#t@n notice were also the admission of ¢ 1ilt
fine referred to in that sectic

Section 79 (1

Where a court issues a direction under sectiorlY@r(78 (2), the relevant enquiry sl all
be conducted and be reported

(@) where the accused is charged with an offence tilaerone referred to
paragrapl(b), by the medical superintendent of a psychiatrgpita
designated by the court, or by a psychiatrist agpdi by the medic
superintendent at the requesthe court; ol

(b) where the accused is charged with murder or cuipladinicide or rape
compelled rape as provided for in sections 3 orthe Criminal Law (Sexu |
Offences and Related Matters) Amendment Act, 2885pectively, or another
charge involving serics violence, or if the court considers it to be ssegy in
the public interest, or where the court in anyipalar case so direc

® by the medical superintendent of a psychiatric hakgesignated by the
court, or by a psychiatrist appointed by the mddiogerintendent at t1e
request of the cour

(i) by a psychiatrist appointed by the court and whwoisin the full-time
service of the State unless the court directs wtiser upon applicatic
of the prosecutor, in accordance with directivesiésl under subsecti in
(13) by the National Direcr of Public Prosecution:

(i) by a psychiatrist appointed for the accused bycthet; anc

(iv) by a clinical psychologist where the court so ds:
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Section 79 (13

(a) The National Director of Public Prosecutions mustonsultation with the Minister,
issue directives regarding the cases and circummessan which a prosecutor must appl )
the court for the appointment of a psychiatrispams/ided for in subseion (1) (b) (ii) anc
any directive so issued must be observed in thiecapipn of this sectiol

(b) The directives referred to in paragré(@) must ensure that adequate discipli
steps will be taken against a prosecutor who taitomply with any directivi

(c) The Minister must submit any directives issuedauritis subsection to Parliam
before those directives take effect, and the fingctives so issued, must be submitte
Parliament within four months of the commenceméihis subsectiol

(d) Any directive issued under this subsection magrended or withdrawn in lil
mannel

Section 309 (3A) - delete
Section 309C (4

When receiving the notice referred to in subsed8)nthe clerk of the court mt
without delay submit to the registrar of the Higbu@t concerned copies

(@) the application that was refuse
(b) the magistrate's reasons for refusal of the apgmitaand

(c) the record of the proceedings in the magistrateistén respect of which tl
application was refuse

Section 309C (5

(a) A petition as provided for in this section mustdeasidered in chambers by t
judges designated by the Judge Presi

(b) If the judges referred to in paragre(a) differ in opinion, the petition must also
considered in chambers by the Judge President anypgther judge designated by the Ji dge
Presiden

(c) For the purposes of paragre(b) any decision of the majority of the jud:
considering the petition, shall be deemed to beldwtsion of all three judge

Section 309C (6
Judges considering a petition

(@) call for any further information from the magistratho refused tt
application in question, or from the magistrate whesided at the trial
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which the application relates, as the case mapit

(b) in exceptional circumstances, order that the jpetitir any part thereof
argued before them at a time and place determindiaem

Section 315(b) and (c) - deletec
Section 316 (1C

When receiving notice of a petition as providedifosubsection (9), the registrar s |l
forward to the registrar of the Supreme Court opég copies of th

(@) application or applications that were refus
(b) the reasons for refusing the application or appboa; anc

(c) the record of the proceedings in the High Courespect of which tf
application was refuse

Section 316 (12
The judges considering a petition

(@) call for any further information from the judge whefused the application 1
guestion, or from the judge who presided at tta ta which the applicatic
relates, as the case may be

(b) in exceptional circumstances, order that the apptio or applications
guestion or any of them be argued before thentiateaand place determin :d
by them

Section 341 (5

(a) The amount to be specified in any notificatioruess under this section as the amount
of the fine which a court would probably imposeespect of any offence, shall
determined from time to time by the Minister byinetin theGazett, after coisultation witt
the Chief Justice, the National Director of PulBliosecutions and the Minister of Safety and
Security, and may differ from the admission of gfile determined under section 57 (b)
for the offence in questic

(b) Any determination made by the Minister under peapy(a) must be tabled
Parliament for approvi

CRIMINAL PROCEDURE AMENDMENT ACT 56 OF 1979

[ASSENTED TO 21 MAY 197¢ [DATE OF COMMENCEMENT: 1 JUNE 197'
(English text signed by the State Presic
ACT
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To amend the Criminal Procedure Act, 1977, to prowde for the issuing of warrants fol
the further detention of certain persons; to make dirther provision for the designation
of a court as a court of summary trial; to providefor the committal of accused t
regional courts for trial; to include an accused réeased on bail or on warning in th
category of accused who may be called upon to pleada magistrate's court in a trial
intended for a superior court; to extend the powerof attorneys-general with re@rd to
a plea in a magistrate's court on a charge justiciale in a superior court; to provide for
persons to plead in magistrate's courts on charges be adjudicated in regional courts
to make it an offence for an accused released on ming to fail to appear at adjourned
proceedings; to make further provision for the prod of certain facts by means ¢
affidavits and for the admissibility of confession@and admissions; to increase tt
awards that regional courts and magistrate's courtsnay make by way olcompensatior
for damage or loss caused by an offence; to extendrtain bail provisions to bail
pending review; to redefine 'local authority' in Sdedule 3; and to effect certain textue
alterations; and to provide for incidental matters

1 Amends section 50 (1) of the Criminal ProcecAct 51 of 197 by adding paragraf(d)
to the provisc

2 Amends section 60 (2) of the Criminal ProcecAct 51 of 197 by substituting tF
expression 'subsection (1)' for the expressiomagraph(a)'.

3 Substitutessection 7' of the Criminal ProcedulAct 51 of 197.
4 Inserts section 115A in the Criminal ProcedAct 51 of 197
5 Substitutessection 11 of the Criminal ProcedulAct 51 of 197.

6 Amendssection 12 of the Criminal ProcedulAct 51 of 197" by substituting subsection

3).

7 Inserts Chapter 19A (sections 122A, 122B, 122C1#8D) in the Criminal Procedt
Act 51 of 197"

8 Amends section 12(a) of the Criminal ProceduiAct 51 of 197" by substituting tr
expression '121 (3) or 122 (1) for the expres&iada (1)'

9 Amends section 12(a) of the Criminal ProceduiAct 51 of 197" by substituting tr
expression '121 (1) or 122 (1) for the expres&i@da (1)'

10 Amendssection 14 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection (1); and paragi(b) substitutes in subsection ((a) the expressic
75, 121 (3)(b) or 122 (2) (i)' for the expression '75 or 122 (2.

11 Amendssection 17 of the Criminal ProcedulAct 51 of 197 by substituting subsection

().

12 Amendssection 21 of the Criminal ProcedulAct 51 of 197 by substituting subsection
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3).

13 Amends section 217 (((b) of the Criminal ProcedulAct 51 of 197 by substitutin
paragraph (i

14 Inserts section 219A in the Criminal ProcedAct 51 of 197".

15 Amendssection 29 of the Criminal ProceduiAct 51 of 197" by adding subsection ( 1),
the existing section becoming subsection

16 Amends section 300 (1) of the Criminal ProcecAct 51 of 197" by substitutin
paragrapl(a) of the provisc

17 Amendssection 30 of the Criminal ProcedulAct 51 of 197 by substituting subsection

(6).

18 Amends Schedule 3 to the Criminal ProcecAct 51 of 197" by substituting the wor: 3
‘any council, board or committee established imgeof any law for the management of e
affairs of any division, city, town, borough, vija or other similar commity' for the word
‘a local authority referred to in section 3

18 Short title
This Act shall be called the Criminal Procedure Animent Act, 197!
CRIMINAL PROCEDURE AMENDMENT ACT 64 OF 1982

[ASSENTED TO 26 MARCH 198: [DATE OF COMMENCEMENT: 21 APRIL 198:
(Afrikaans text signed by the State Presic
ACT

To amend the Criminal Procedure Act, 1977, so as tmake provision for the taking o
photographs of persons arrested upon any charge, lemsed on bail or on warning o
convicted of any offence or against whom a preparaty examination has bee
concluded or any charge; to further regulate the deposit by armccused of bail mone
with a police official at the place where the accesl is in custody; to extend the catego y
of accused who may be called upon to plead in a matyate's court in a trial intended

for a superior court; to permit assessors at criminalrals in superior courts to take part
in decisions upon the admissibility of certain evidnce; to make provision that a
accused may be found guilty of the offence of malaus injury to property if the

evidence on a charge of housebreaking with intent toommit an offence specified in th 2
charge proves the first-named but not the last-nanteoffence; to limit the circumstances
under which a court may order that a person conviatd of any of certain offencebe
detained at a rehabilitation centre; to make furthe provision in connection with the
compounding of certain offences; and to provide fomatters connected therewitr

1 Amendssection 3 of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
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adds subsection ((d); paragrapl(b) substitutes subsection (4); and paragi(c) substitutes
subsection (5

2 Amendssection 6/ of the Criminal ProcedulAct 51 of 197 by substituting subsecti n

(1).
3 Substitutessection 11 of the Criminal ProcedulAct 51 of 197.

4  Amendssection 14 of the Criminal ProceduiAct 51 of 197" by substituting subsection

(4).
5 Substitutessection 14 of the Criminal ProcedulAct 51 of 197'.

6 Amendssection 26 of the Criminal ProcedulAct 51 of 197" by substituting subsection

2).
7 Amends section 296 (1) of the Criminal ProcecAct 51 of 197 by adding the proviso.

8 Amends section 307 (2) of the Criminal ProcecAct 51 of 197 by substitutin
paragrapl(b).

9 Amends section 341 (2) of the Criminal ProcecAct 51 of 197 by substitutin
paragraph:(a) and(b).

10 Short title
This Act shall be called the Criminal Procedure Acimment Act, 198:
CRIMINAL PROCEDURE AMENDMENT ACT 33 OF 1986

[ASSENTED TO 25 MARCH 198t [DATE OF COMMENCEMENT: 4 APRIL 198¢
(Unless otherwise indicate

(Afrikaans text signed by the State Presic
ACT

To amend the Criminal Procedure Act, 1977, so as farovide that the person making an
arrest may place in safe custody any dangerous olgjgfound on the person arrested; t
increase the maximum fines which may be imposed faertain offences; to provide fr
the acceptance of admission of guilt where the sunons or written notice is lost o
where the accused is in custody; to further regula the release of an accused
warning; to provide that a person authorized thereb by the attorney-general may als
designate the court for a summary trial; to provide for the setting aside of th
conviction by a court that finds that the accuseds not capable of making a prope
defence, or was by reason of mental illness or metdefect not criminally responsible
to make further provision for the service of a writtennotice on a person on whoi
periodical imprisonment was imposed; to further regilate the imposition of a whipping
and a moderate correction of a whipping; to make frther provision in connection with
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the performance of community service as a condition of th postponement of sentence or
the suspension of sentence; to provide for the lidlty of the State for patrimonial loss
arising from the performance of community serviceto provide for the review of
proceedings before sentence; to provide that any persavho has been sentenced tc
whipping may be released on warning pending the reew of the proceedings; and t
extend the definition of 'local authority' for certain purposes so as to include

divisional council and a regional services council; and to prade for matters connecte:
therewith.

1 Amendssection 2 of the Criminal ProceduiAct 51 of 197 by adding subsection (.
the existing section becoming subsection

2 Amends section 28 (1) of the Criminal ProcecAct 51 of 197 by substituting tF
words following upon paragra(b) (ii).

3 Amendssection 4 of the Criminal ProcedulAct 51 of 197" by substituting subsecti n

(2).

4  Amendssection 4 of the Criminal ProcedulAct 51 of 197 by substituting subsecti n

2).

5 Amendssection 5 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes in subsection (2) the words precediagtoviso; paragraf(b) inserts subsection
(2A); and paragrap(c) substitutes subsection ((a).

6 Amendssection 5 of the Criminal ProceduiAct 51 of 197" by substituting subsecti n

(3).
[Date of commencement of s. 6: 1 September 1

7 Amendssection 7. of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
substitutes subsection ((a); paragrapl(b); substitutes subsection ((b); paragrapl(c)
substitutes subsection (2); paragri(d) substitutes subsection ((b); end paragrapi(e)
substitutes subsection (

8 Amendssection 7. of the Criminal ProcedulAct 51 of 197" by substituting subsecti n

(7).

9 Amends section 75 (1) of the Criminal ProcecAct 51 of 197" by substitutin
paragrapl(c).

10 Amendssection 7 of the Criminal ProcedulAct 51 of 197 by substituting subsecti n

(6).

11 Amendssection 7: of the Criminal ProcedulAct 51 of 197 by substituting subsecti n

(6).

12 Amendssection 15 of the Criminal ProcedulAct 51 of 197 by substituting subsection
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(5).

13 Amendssection 17 of the Criminal ProcedulAct 51 of 197" by substituting subsection

(2).

14 Amendssection 18 of the Criminal ProcedulAct 51 of 197 by substituting subsection

2).

15 Amendssection 25 of the Criminal ProcedulAct 51 of 197" by substituting subsection

3).

16 Amends section 285 (2) of the Criminal ProcecAct 51 of 197 by adding paragra|
(b), the existing subsection becoming paragi(a).

17 Amendssection 29 of the Criminal ProcedulAct 51 of 197 by substituting subsection

().

18 Amendssection 29 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
deletes paragraf(a) (iv); paragrapl(b) adds paragrag(a) (v), (vi) and (vii); and paragra 1
(c) substitutes paragraj(c).

19 Amends section 294 (1) of the Criminal ProcecAct 51 of 197 by adding paragra| |
(b), the existing subsection becoming paragi(a).

20 Amendssection 29 of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
substitutes iter(cc) of subsection (1(a) (i); paragrapl(b) inserts subsection (1A); paragriaph
(c) substitutes in subsection (8) the words followupgn paragray (b); and paragrap(d)
inserts subsections (8A) and (8

[Date of commencement of s. 20: 1 February 1!
21 Inserts section 297A in the Criminal ProcedAct 51 of 197
[Date of commencement of s. 21: 1 February 1!
22 Inserts section 304A in the Criminal ProcedAct 51 of 197"
23 Amendssection 30 of the Criminal ProcedulAct 51 of 197 by adding subsection (' ).
24 Substitutessection 33 of the Criminal ProceduiAct 51 of 197",

25 Amends section 341 (2) of the Criminal ProcecAct 51 of 197 by substitutin
paragrapl(e).

26  Short title and commencemer
(1) This Act shall be called the Criminal ProcedArmendment Act, 198

(2) Sections 6, 20 and 21 shall come into operatioa date fixed by the State Presii lent
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by proclamation in thGazett.

CRIMINAL PROCEDURE AMENDMENT ACT 26 OF 1987

[ASSENTED TO 16 JUNE 198 [DATE OF COMMENCEMENT: 24 JUNE 198
(Unless otherwise indicate

(Afrikaans text signed by the State Presic
ACT

To amend the Criminal Procedure Act, 1977, so as t@place certain obsolete referenc:2s
to laws and to delete certain obsolete provisiong) make further provision for the
acceptance of an admission of guilt fine where tr®immons or written notice is lot; to
further regulate the issuing of a direction by theMinister of Justice to transfer criminal
proceedings from the area of jurisdiction of one dbrney-general to that of another; tc
further regulate the duration of orders which may ke issued in respet of convictec
juveniles; to make compulsory the hearing of a rept of a probation officer by a court
before a person is committed to a rehabilitation agre; to amend the Afrikaans text o
section 309A, to further regulate the consideratiorof a petition for leave to appeal; t
extend the definition of 'local authority'; and to insert certain offences in Schedule 1
the said Act; and to provide for matters connectedherewith.

1 Amendssection 1 of the Criminal ProcedutAct 51 of 197 by substituting i
subsection (2) the words preceding the pro

[Date of commencement of s. 1: 26 February 1!

2 Amends section 57 (3) of the Criminal ProcecAct 51 of 197, as follows: paragra| 1
(a) substitutes paragraj(a); and paragrap(b) substitutes paragraj(c).

3 Amends section 59 (1) of the Criminal ProcecAct 51 of 197" by substitutin
paragrapl(a).

4  Substitutessection 7 of the Criminal ProcedulAct 51 of 197
[Date of commencement of s. 4: 26 February 1!

5 Amends section 72 (1) of the Criminal ProcecAct 51 of 197 by substituting tF
words preceding paragra(a).

6 Amendssection 11 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection (1); paragri(b) substitutes subsection ((a); and paragrap(c)
substitutes subsection ((a).

7 Amends section 195 of the Criminal ProcecAct 51 of 197 by substituting paragra h
(b).

[Date of commencement of s. 7: 26 February 1!
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8 Amendssection 25 of the Criminal ProcedulAct 51 of 197 by substituting subsection

(1).
[Date of commencement of s. 8: 26 February 1!

9 Amendssection 29 of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
substitutes paragraj(d) of subsection (1); paragra(b) substitutes the words followi
upon paragrap(b) of subsection (3); and paragre(c) substitutes subseon (4)

[Date of commencement of s. 9: 26 February 1!
10 Substitutessection 29 of the Criminal ProceduiAct 51 of 197
[Date of commencement of s. 10: 26 February 1!

11 Amends section 296 (1) of the Criminal ProcecAct 51 of 197" by substituting tF
words preceding the provit

12 Amendssection 30 of the Criminal ProcedulAct 51 of 197 by deleting paragrag(b)
of subsection (1

[Date of commencement of s. 12: 26 February 1¢

13 Amendssection 30 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subparagraph (i) of subsectior(a) (date of commencement: 26 February 1988);
and paragrap(b) deletes subsection ((b).

14 Amends section 309A ({(a) of the Criminal ProcedulAct 51 of 197" in the Afrikaan
text.

15 Amendssection 31 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection (7); and paragi(b) substitutes subsection ((b).

16 Amends section 341 (2) of the Criminal ProcecAct 51 of 197" by substitutin
paragrapl(e).

17 Substitutes Schedule 1 to the Criminal ProceAct 51 of 197"
18 Short title and commencemer
(1) This Act shall be called the Criminal ProcedArmendment Act, 198

(2) Sections 1, 4, 7 to 10, 12 and(a) shall come into operation on a date fixed by he
State President by proclamation in Gazett.

(3) Different dates may be fixed in terms of sultisec(2) in respect of the st
provisions

CRIMINAL PROCEDURE AMENDMENT ACT 8 OF 1989
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[ASSENTED TO 1 MARCH 198¢ [DATE OF COMMENCEMENT: 1 AUGUST 198!
(Afrikaans text signed by the acting State Pregi
ACT

To amend the Criminal Procedure Act, 1977, so as farovide for the entering into of
international agreements with states regarding thgutting into operation of suspende:
sentences; and to provide for matters connected thewith.

1 Inserts section 297A in the Criminal ProcedAct 51 of 197".

[NB: Since Act 51 of 1977 already contained a s. 29lé above section was renumb¢ d
297B by s. 6 of the Judicial Matters Amendment Attof 1989.

2 Short title and commencemer

This Act shall be called the Criminal Procedure Achment Act, 1989, and shallco e
into operation on a date to be fixed by the StaésiBent by proclamation in tiGazett.

CRIMINAL PROCEDURE AMENDMENT ACT 5 OF 1991

[ASSENTED TO 15 MARCH 199: [DATE OF COMMENCEMENT: 23 DECEMBER 199
(Unless otherwise indicate

(English text signed by the State Presic
as amended b
General Law Sixth AmendmeAct 204 of 199
ACT

To amend the Criminal Procedure Act, 1977, so as tamend certain definitions; tc
further regulate certain matters regarding the forfeiture of articles; to authorize the
Minister of Justice to adjust from time to time bynotice in the Gazette the monetary

limit in respect of the maximum admission of guiltfine which may be paid in terms of : .
written notice or a summons, the maximum fine whichmay be imposed upon a
accused after a conviction pursuant to a plea of gity only, the compensation whicl
may be ewarded by a lower court to any person who has suffed damage as aresult ¢
an offence tried by that court, and the fine whichmay be imposed in a lower court an
which is in the ordinary course of events subjeciotreview by a judge havini
jurisdiction; to provide that a prosecution will in certain circumstances proceed wit
the charge initially laid against the accused; to yovide for the issuing by the court of an
order for the further detention of an accused whopn account of any physice
indisposition, cannot appear before the court; to provide that person who is likely t
give information as to an alleged offence does nbave to appear before a magistrate i1
certain circumstances for questioning; to further regulate the proof of certain facts with
regard to precious metals or precious stones; to pride that certain convictions sha
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fall away after a lapse of 10 years; and to extentthe antedating of sentences
imprisonment to include cases where a sentence adath is set aside and substituteby
imprisonment; and to provide for incidental matters.

1 Amendssection . of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes the definition of 'bank’; paragri(b) substitutes the definition of 'police offici. ';
and paragrap(c) substitutes the definition of 'rules of cot

2 Amends section 31 (1) of the Criminal ProcecAct 51 of 197 by substitutin
paragrapl(b).

3 Amendssection 3 of the Criminal ProcedulAct 51 of 197" by substituting subsecti n

2).

4  Amendssection 3 of the Criminal ProcedulAct 51 of 197 by substituting subsecticns
(1) and (2

5 Amends section 56 (1) of the Criminal ProcecAct 51 of 197 by substituting tF
words preceding paragra(a).

[Date of commencement of s. 5: 1 May 19

6 Amendssection 5 of the Criminal ProceduiAct 51 of 197/, as follows: paragrag(a)
substitutes subsection ((a); and paragrap(b) substitutes subsection ((b).

[Date of commencement of s. 6: 1 May 19

7 Amends section 112 (1) of the Criminal ProcecAct 51 of 197 by substitutin
paragraph:(a) and(b).

[Date of commencement of s. 7: 1 May 19

8 Amendssection 11 of the Criminal ProcedulAct 51 of 197 by adding subsection (. ),
the existing section becoming subsection

9 Amendssection 15 of the Criminal ProcedulAct 51 of 197 by adding subsection (. ).
10 ...
[S. 10 repealed by s. 17 of Act 204 of 19

11 Amends section 212 the Criminal ProcedAct 51 of 197 by substituting subsecti
(5).

12 Inserts section 271A in the Criminal ProcedAct 51 of 197".
13 Substitutessection 28 of the Criminal ProcedutAct 51 of 197"

14 Amends section 300 (1) of the Criminal ProcecAct 51 of 197 by substitutin
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paragrapl(a).
[Date of commencement of s. 14: 1 May 19

15 Amends section 302 (((a) of the Criminal ProcedulAct 51 of 197 by substitutin
subparagraph (ii

[Date of commencement of s. 15: 1 May 19
16 Short title and commencemer

(1) This Act shall be called the Criminal Procedarmendment Act, 1991, and st
come into operation on a date determined by thie $@esident by proclamation in
Gazett.

(2) Different dates may be so determined in respedifferent provisions of this Ac

CRIMINAL PROCEDURE SECOND AMENDMENT ACT 75 OF 1995

[ASSENTED TO 21 SEPTEMBER 19¢  [DATE OF COMMENCEMENT: 21 SEPTEMBER 19¢
(English text signed by the Presidt
ACT

To amend the Criminal Procedure Act, 1977, so as toirther regulate the detention o
arrested persons; to make provision for accused psons to be entitled to be released n
bail in certain circumstances to give a court a digetion to postpone bail procedings ir
certain circumstances; to empower a court to, in rgpect of certain serious offence
order the accused to satisfy the court that the imrests of justice do not require his ¢
her detention in custody; to empower the attorney-gneral to appeal igainst the decision
of a court to release an accused on bail and the position of bail conditions; to set ou
the factors which should be taken into account inansidering bail; to further regulate
bail proceedings; to revoke the power of an attornggeneral to prevent the granting ol
bail in certain cases; to render the non-appearancef persons who are on bail in certain
cases and the non-compliance of bail conditions pighable; to further regulate the
cancellation of bail; to empower a superior courto consider the granting of bail afte
the refusal of such an application in a magistrate’ court where an accused is standii
trial in the superior court; and to make the bail-related provisions in the Crimina
Procedure Act, 1977, as amended, applicabln the whole of the national territory; and
to provide for matters connected therewith

1 Amendssection 5 of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
substitutes subsection (3); and paragi(b) adds subsections (6) and

2 Amends section 59 (1) of the Criminal ProcecAct 51 of 197" by substitutin
paragraplt(a).
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3 Substitutessection 6! of the Criminal ProceduiAct 51 of 197"
4 Repealsection 6 of the Criminal ProcedulAct 51 of 197

5 Amendssection 6. of the Criminal ProcedulAct 51 of 197" by substituting subsecti n

6 Substitutessection 6. of the Criminal ProceduiAct 51 of 197'.
7 Inserts section 65A in the Criminal ProcedAct 51 of 197

8 Amendssection 6 of the Criminal ProcedulAct 51 of 197" by substituting subsecti n

(1).
9 Inserts section 67A in the Criminal ProcedAct 51 of 197

10 and 1: Substitute respectively sections 68 and 70 of thai@al ProceduriAct 51 of
1971.

12 Amendssection 30 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection ((b); paragrapl(b) inserts subsection (3A); and paragr(c)
substitutes subsection (

13 Amendssection 30 of the Criminal ProceduiAct 51 of 197" by adding subsection (. /).
14 Adds Schedule 5 to the Criminal ProcedAct 51 of 197"
15 Transitional provisions

(1) Any provision contained in any other law thatn respect of bail inconsistentw |
the provisions of sections 37, 50, 58 up to antughng 71, 72, 141, 144, 170, 304, 307, 308,
308A and 321 of the Criminal Procedure Act, 1SAct 51 of 197, ac amended by this Act,
shall be deemed to be amended to the extent afi¢basistency therec

(2) Notwithstanding the provisions of subsectio) fhil proceedings which he
commenced before the date of commencement of gtismAany superior court, regiol
court or magistrate's court shall, if such procegslihave at that date not been cuded, b
continued and concluded as if subsection (1) hasare into operatio

16 Short title
This Act shall be called the Criminal Procedured@®ecAmendment Act, 19¢

CRIMINAL PROCEDURE SECOND AMENDMENT ACT 85 OF 1996

[ASSENTED TO 6 NOVEMBER 1991 [DATE OF COMMENCEMENT: 29 NOVEMBER 199
(English text signed by the State Presic
ACT
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To amend the Criminal Procedure Act, 1977, so as tegulate the setting of traps an
the engaging in undercover operations; to determinée circumstances under whic
evidence so obtained will be admissible as evidenead to provide for matters
incidental thereto.

1 Inserts section 252A in the Criminal ProcedAct 51 of 197".
2 Short title
This Act shall be called the Criminal Procedured@®ecAmendment Act, 19€

CRIMINAL PROCEDURE AMENDMENT ACT 86 OF 199¢

[ASSENTED TO 6 NOVEMBER 199i [DATE OF COMMENCEMENT: 1 SEPTEMBER 19¢
(Unless otherwise indicate

(English text signed by the State Presic
ACT

To amend the Criminal Procedure Act, 1977, so as tmake further provision for the
payment of admission of guilt fines; to make provi®en for an accused to be informed ¢ f
his or her right to legal representation; to furthe regulate the transfer of a caseo a
court having jurisdiction; to further regulate the correction of a plea of guilty; tc

further regulate the committal of an accused for setence by the regional court afte

trial in the magistrate's court; to provide that evidence may be given by meai of closec!
circuit television or similar electronic media; tofurther regulate cross-examination ant
re-examination of witnesses; to further regulate te admissibility of certain evidenc
given by means of affidavits; to make provision fothe proof of undisputed evidence ii
respect of an accused who is legally represented; further regulate the admissibility of
confessions; to make provision for admissions by ¢hState; and to empower the court 1o
limit unreasonable delays; and to provide for mattes cornected therewith.

1 Inserts section 57A in the Criminal ProcedAct 51 of 197".

2 Amendssection 7. of the Criminal ProcedulAct 51 of 197" by inserting subsectio
(2A), (2B) and (2C

[Date of commencement of s. 2: 28 June 2

3 Amends section 75 (2) of the Criminal ProcecAct 51 of 197 by adding paragra|
(b), the existing subsection becoming paragi(a).

4  Amends section 106 (1) of the Criminal ProcecAct 51 of 197" by adding paragra|
0)

5 Amends section 113 (1) of the Criminal ProcecAct 51 of 197" by substituting tr
words preceding the provit
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6 Amends section 116 (:(a) of the Criminal ProcedulAct 51 of 197 by substituting th 2
proviso

7 Substitutessection 15 of the Criminal ProcedutAct 51 of 197
8 Amendssection 16 of the Criminal ProcedulAct 51 of 197 by adding subsection (' ).

9 Amends section 212 («(a) of the Criminal ProceduiAct 51 of 197" by adding a further
proviso

1C0 Inserts section 212B in the Criminal ProcecAct 51 of 197.

11 Amends section 217 (1) of the Criminal ProcecAct 51 of 197" by substitutin
paragrapl(a).

[Date of commencement of s. 11: to be proclair
12 Substitutessection 22 of the Criminal ProcedulAct 51 of 197
13 Inserts section 342A in the Criminal ProcedAct 51 of 197".

[Date of commencement of s. 13 in so far as itrissgub-ss. (3(e) and (5) of s. 342A in At
51 of 1977: to be proclaime

14 Short title and commencemer

This Act shall be called the Criminal Procedure Awhment Act, 1996, and shall co e
into operation on a date determined by the Presialeproclamation in thGazett.

CRIMINAL PROCEDURE AMENDMENT ACT 76 OF 199"

[ASSENTED TO 26 NOVEMBER 199 [DATE OF COMMENCEMENT: 28 MAY 199¢
(Unless otherwise indicate

(Afrikaans text signed by the Presid
ACT

To amend the Criminal Procedure Act, 1977, so as torther regulate appeals agains
decisions of lower courts; to regulate legal reprentation in respect of appeals; t
repeal certain provisions; and to provide for mattes connected therewith.

1 Repealssection 30 of the Criminal ProcedulAct 51 of 197

2 Amendssection 30 of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection(a); paragrapl(b) substitutes subsection (2); paragr(c) insert:
subsection (3A); and paragra(d) deletes subsection(a).

3 Inserts sections 309B, 309C and 309D in the CrihfnacedureAct 51 of 197".

4  Savings
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(1) Pending the commencement of the Legal Aid Gagleontemplated in section 3# of
the Legal Aid Act, 1969, and to the extent thatltegal Aid Guide, existing at t
commencement of this Act, does not regulate th@ipnof the granting of legal a or lega
representation in respect of the proceedings exfdon in section 3 of this Act, the Legal . id
Board shall be competent to draft directives, instdtation with the Minister, in terms
which legal aid or legal representation is rendenestade available for purposes of section 3
of this Act

(2) (a) The directives referred to in subsection (1) nngspublished in thGazett.

(b) Before the directives are published in Gazett, they must be submitted
Parliament and tabled as soon as pos:

[Date of commencement of s. 4: 20 April 201
5 Short title and commencemer

(1) This Act shall be called the Criminal Procedaraendment Act, 1997, and st
come into operation on a date fixed by the Presidgmproclamation in thGazett.

(2) Different dates may be so fixed in respectitietent provisions of this Ac

CRIMINAL PROCEDURE SECOND AMENDMENT ACT 85 OF 1997

[ASSENTED TO 26 NOVEMBER 199 [DATE OF COMMENCEMENT: 1 AUGUST 199
(English text signed by the Presidt
as amended b
Judicial Matters AmendmeAct 34 of 199:
ACT

To amend the Criminal Procedure Act, 1977, so as toirther regulate the detention o
arrested persons; to further regulate the hearing bbail proceedings; to empower a
attorney-general or a prosecutor authorised theretdy the attorney-general concerne
to grant bail outside ordinary court hours in respect of certain specified offences; 1
further regulate the release of an accused on baitho has been convicted of certa
serious offences; to further regulate the factors hich should be taken into accont by a
court in considering bail; to empower a court, in espect of certain serious offences,
detain an accused in custody unless the accusediss the court that exceptione
circumstances exist why he or she should be releaseo further define the said seriou
offences; to empower the attorney-general to issuewritten confirmation to the effect
that the offence with which the accused is chargdad such a serious offence; to place
duty on an accused, or his or her legal adviser, &ail proceedings, to inform the court
whether he or she has previous convictions or wheth there are other charges pendin |
against him or her; to further regulate the cancelhtion of bail and the release of a
accused on warning; and to regulate the right of amssto any information, record or
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document during bail proceedings; and to provide fomatters connected therewith.

1 Amendssection 5 of the Criminal ProceduiAct 51 of 197, as follows: paragrag(a)
substitutes subsections (1) and (2); parag(b) substitutes subsection (6); and paragi(c) h
deletes subsection (

2 Amendssection 5 of the Criminal ProcedulAct 51 of 197 by adding the provis
3 Inserts section 59A in the Criminal ProcedAct 51 of 197
[S. 3 amended by s. 23 of Act 34 of 19

4  Amendssection 6' of the Criminal ProcedulAct 51 of 197, as follows: paragrag(a)
substitutes subsection ((b); paragrapl(b) substitutes subsection (2); paragri(c)
substitutes subsection ((a); paragrapl(d) adds subsection ((e); paragrap (e) insert:
subsection (8A); paragra|(f) substitutes subsection (11); paragr(g) inserts subsectio
(11A) and (11B); and paragra(h) adds subsection (1

5 and € Substitute respectively sections 64 and 68 of thiGal ProceduriAct 51 of 197",
7 Inserts section 72A in the Criminal ProcedAct 51 of 197"

8 Amendssection 7. of the Criminal ProceduiAct 51 of 197" by adding subsection (- .
9 Substitutes Schedule 5 to the Criminal ProceAct 51 of 197

10 Adds Schedules 6 and 7 to the Criminal ProceAct 51 of 197",

11 Short title and commencemer

This Act shall be called the Criminal Procedured®ecAmendment Act, 1997, and shall
come into operation on a date fixed by the Presidgmproclamation in thGazett.

[S. 11, previously s. 12, substituted by s. 24 of 24 of 1998
CRIMINAL PROCEDURE AMENDMENT ACT 17 OF 2001

[ASSENTED TO 13 JULY 200: [DATE OF COMMENCEMENT: 20 JULY 200:
(English text signed by the Acting Presid
ACT

To amend the Criminal Procedure Act, 1977, so as toirther regulate the presentatior
of evidence through an intermediary; and to providefor matters connected therewith

1 Substitutes section 170A of the Criminal ProcecAct 51 of 197".
2 Short title
This Act is called the Criminal Procedure Amendmcit 2001
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CRIMINAL PROCEDURE SECOND AMENDMENT ACT 62 OF 2001

[ASSENTED TO 7 DECEMBER 200 [DATE OF COMMENCEMENT: 14 DECEMBER 200
(English text signed by the Presidt
ACT

To amend the Criminal Procedure Act, 1977, to allova prosecutor and an accused
enter into a plea and sentence agreement; and togride for matters connecte
therewith.

1 Substitutes section 105 of the Criminal Proce(Act 51 of 197"

2 Inserts section 105A into the Criminal ProcecAct 51 of 197"

3 Short title

This Act is called the Criminal Procedure Secondefidment Act, 200
CRIMINAL PROCEDURE AMENDMENT ACT 42 OF 2003
[ASSENTED TO 17 DECEMBER 200 [DATE OF COMMENCEMENT: 1 JANUARY 200-
(English text signed by the Presidt
ACT

To amend the Criminal Procedure Act, 1977, so as tatroduce leave to appeal an
petition procedures in respect of decisions of loweourts; to provide that certain
appeals against decisions by the lower courts antlé High Courts relating to children
may be noted without having to apply for leave to apgal; to provide that certain
appeals must be considered on the written agreemeat the parties; and to provide fol
matters connected therewith

1 Amends section 302 (1) of the Criminal ProcecAct 51 of 197 by substitutin
paragrapl(b).

2 Amends section 309 of the Criminal ProcecAct 51 of 197, as follows: paragrag(a)
substitutes subsection ((a); and paragrap(b) substitutes subsection (3

3 Substitutes sections 309B, 309C and 309D of theni@al ProcedurAct 51 of 197"

4  Amends section 315 of the Criminal ProcecAct 51 of 197, as follows: paragrag(a)
substitutes subsection (1); paragrib) substitutes subsection (2); and paragi(c)
substitutes subsection ((a).

5 Substitutes section 316 of the Criminal ProceAct 51 of 197".

6 Amends section 317 of the Criminal ProcecAct 51 of 197/, as follows: paragrag(a)

Copyright Juta & Company Limited




substitutes subsection (1); and paragi(b) substitutes subsection (
7 Transitional arrangements

(1) The provisions of this Act do not apply in respof any appeal pending befo
High Court or the Supreme Court of Appeal on thie @dthe commencement of this /

(2) (a) Notwithstanding any amendments to the CriminatPdoire Act, 1977Act 51 o
1977), effected by this Act, the rules applicable te 8upreme Court of Appeal, the H
Courts and the magistrates' courts in respectpéalp, as existing on thate of thi
commencement of this Act, shall, subject to anyseghent amendments thereto, contini e to
apply in respect of such appeals: Provided thatefgyence therein contained to a provi ion
of the Criminal Procedure Act, 1977, that has kemendedy this Act, must be constru |
as a reference to the corresponding provisionaifAlct as amende

(b) The Rules Board for Courts of Law must revise avtien necessary, amend all n les
in respect of appeals applicable to the Supremet@bdéppeal, the High Courts and"
magistrates' courts in accordance with the promssaf this Act

(c) Any draft rules contemplated in paragré(b) must, within three months after the date
of the commencement of this Act, be submitted tdidaent

(d) Any amended rules must be approved by Parliamehthareafter be published
the Gazett.

8 Short title and commencemer

This Act is called the Criminal Procedure Amendmé&ci, 2003, and comes ir
operation on 1 January 2004 or any earlier datkeaRresident may determine
proclamation in thiGazett.

CRIMINAL PROCEDURE AMENDMENT ACT 65 OF 2008

[ASSENTED TO 16 FEBRUARY 200 [DATE OF COMMENCEMENT: TO BE PROCLAIMEL
(English text signed by the Presidt
ACT

To amend the Criminal Procedure Act, 1977, to prowde for the postponement of certain
criminal proceedings against an accused person imstody awaiting trial through
audiovisual link; to further regulate the falling away of certain convictions as previou
convictions after the expiry of a fixed period; toprovide for the expungement ¢

criminal records of certain persons in respect of wom certain sentences have be
imposed after the compliance with certain requiremats and the expiry of a fixec

period; to provide for the expungement of certain criminal ecords of persons unde
legislation enacted before the Constitution of th&epublic of South Africa, 1993, too
effect; and to provide for matters connected therewth.
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PARLIAMENT of the Republic of South Africa enacts @llows:-
Inserts sections 159A, 159B, 159C and 159D in theni@al ProcedurAct 51 of 197'.
Substitutes section 271A of the Criminal Proce(Act 51 of 197"
Inserts sections 271B, 271C, 271D and 271E in timaiGal ProcedurAct 51 of 197

A W N

Short title and commencemer

(1) This Act is called the Criminal Procedure Amerasht Act, 2008, and comes |
operation on a date fixed by the President by proation in theGazett.

(2) Different dates may be fixed in respect ofeliént areas in the Republ
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Endnotes
1 (Popup - Popup
R1 500 - GN R239GG 24393) of 14 February 20(
2 (Popup - Popup

In the Afrikaans text of pari(q) the reference is to no particular sectiolAct 116 of 199
but to the Act as a who

3 (Popup - Popup

In The Minister of <fety and Security and others In Re S v WaltersAarathe 2002 (2
SACR 105 (CC) & 2002 (4) SA 613 (CC) section 492k decared inconsistent with t
Constitution and invalid. (See GN R745GG 23453 of 31 May 200

4 (Popup - Popup

R2 500 - GN R23 (GG 24393) of 14 February 20(

5 (Popup - Popup

R5 000 - GNNotice R23¢GG 24393) of 14 February 20(
6 (Popup - Popup

R5 (00 - GN R239GG 24393) of 14 February 20(

7 (Popup - Popup

R5 000 - GN R239GG 24393) of 14 February 20

8 (Popup - Popup

Section 38 of Act 122 of 1991 commenced on diffedates in respect of differe
magisterial district:

9 (Popup - Popup

Sedion 39 of Act 122 of 1991 commenced on differeatted in respect of differe
magisterial district:

10 (Popup - Popup

The onission from sub-s. (4) between the words 'that"isdfailure’ of the words 'there i a
reasonable possibility that' was cred inconsistent with the Constitution by
Constitutional Court and sub-s. (4) was ordereoketoead as though the above tted word:;
appear therein - GN R888 GG 23535 of 28 June 2002. (SS v Sing 2002 (2) SACR 1€ )
(CC) & 2002 (4) SA 858 (CC
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11 (Popup - Popup

Tariff of compensation to psychiatrists or clinipslychologists to enquire into the me
condition of araccused was determined under GN R3SGG 30953 of 11 April 200t

12 (Popup - Popup

Determination of tariff payable to psyctrists or clinical psychologists for an enquirya
the mental condition of an accused has been p@dlishder GN R393 iGG 30953 of 1.
April 2008 - see Regulations to the /

13 (Popup - Popup

R1 500 - GN R239 iGG 24393 of 14 February 20

14 (Poptp - Popup;

R1 500 - Published in terms of GN R23¢GG 24393 of 14 February 20
15 (Popup - Popup

Persons or categories oasses of persons who are competent to be appa@it
intermediaries were determined under GN R137GG 15024 of 30 July 199 as amendedl.

16 (Popup - Popup

Regulations prescribing the tariff of allowanceggide to withesses in criminal proceedi 1gs
were published under GN R391GG 30953 of 11 April 2008. Regulations prescribing 1
tariff of allowances payable to psychists and clinical psychologists who appe:

witnesses in court were published under GN R3¢GG 30953 of 11 April 200:

17 (Fopup - Popup

Regulations prescribing the tariff of allowanceswithesses in criminal proceedings h
been published under C(R391 inGG 30953 of 11 April 2008 - see Regulations to thé ¢

18 (Popup - Popup

The Board of Umgeni Water, a water boar@blished in terms of s. 108 of the Water Act 54
of 1956, designated under GN R150°'GG 16707 of 6 October 1995. The Agricual
Research Council, a council established in ternss @fof the Agricultural ResearAct 8€

of 199(, designated under GN R9 in GG 26603 of 30 July 200

19 (Popup - Popup

In S v Coetzee and othe1997 (1) SACR 379 (CC) & 1997 (3) SA 527 (CC)
Canstitutional Court declared section 245 inconsistéth the Constitution and thereft
invalid.

20 (Popup - Popup
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The Englisl text of section 269A was inserted without a hegdin the Afrikaans text t
heading reads as follows: 'Statutér-wederreke korrupte bedrywighed

21 (Popup - Popup

In S v Nieman2001 (2) SACR 654 (CC) & 2002 (1) SA 21 (CC) settid (4)(b) (iv) of

the Correctional Services Act 8 of 1959 read wabt®n 286 of the Criminal Procedure . ct
51 of 1977 was declared incastent with the Constitution and therefore invafisee G
R1042 inGG 22750 of 19 October 20(C

22 (Popup - Popup
Directives jublished under GN R248 GG 28646 of 7 April 200¢
23 (Popup - Popup

R500 000 in respect of a regional court, and RXIDiArespect of a magistrates' cot
Published under GN R239 GG 24393 of 14 February 20(

24 (Popup - Popup

R3 000 in the ca: of a judicial officer who has not held the substanrank of magistrate r
higher for a period of seven years, and R6 O(the case of a judicial officer who has I 1
the substantive rank of magistrate or higher fpeaod of seven years or longr GN R23¢
(GG 24393) of 14 February 20(

25 (Popup - Popup

In Shinga v The State and Another (Society of AdvecBtetermarizburg Bar, as Amicl
Curiae); O'Connell and Others v The S 2007 (4) SA 611 (CC), section 309 (3A) \
declared inconsistewith the Constitution and invalid. See GenN 37:GG 30874 of 2
March 200¢

26 (Popup - Popup

In Shinga v The State and Aner (Society of Advocates, Pietermaritzburg BarAascus
Curiae); O'Connell and Others v The S 2007 (4) SA 611 (CC), theoviso to sectio
309C (4)(c) was declared inconsistent with the Constitutiod iavalid and severed frc
section 309C (4(c). See GenN 373 iGG 30874 of 20 March 20C

27 (Popup - Popup

In Shinga v The State and Another (Society of AdvecBtetermritzburg Bar, as Amict
Curiae); O'Connell and Others v The S 2007 (4) SA 611 (CC), the words 'a judge' and the
proviso to ection 309C (5(a) have been declared inconsistent with the Constituenc

invalid and severed from section 309C (a), anc the omission of the words 'two judges' has
been declared inconsistent with the Constitutiashiamalid. The words 'two judgtare to b 2
read into section 309C ((a) in substitution of the words 'a judge' that hagerbdeclare
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invalid.

Section 309C5) (a) now reads: 'A petition contemplated in this sectioust be consider |
by two judges designated by the Judge PresicSee GenN 373 iGG 30874 of 20 Marc
2008

28 (Popup - Popup

In S v Coetzee and othe1997 (1) SACR 379 (CC) & 1997 (3) SA £ (CC) the
Constitutional Court declared section 332 (5) irgstent with the Constitution and therefore
invalid.

29 (Popup - Ppup)

Declaration of peace officers published under GNORi2d GG 23143 of 19 February 2002, as
amended

30 (Popup - Popup

Reqgurements and certificate of peace officers publisheder GN R210 iGG 23144 of 1!
February 2002. See Regulations to this.

31 (Popup - Popup

Requirements and certificate of peace officersipbbt under GN R210 GG 23144 of 1!
February 2002. See Regulations to this
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