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(1)  you should @“j he relevant questlon of law through a process of slimination
.ﬂ ] C
o the relevant Iegal principles according to the facis

(2)  you should g

(3) youshou

When discussing the relevant legal aspects you should stress conflicting legal principles and
substantiate your views with authority.

Note that we use the following style of reference: when we refer to “the Handbook™ or
“Joubert”, we meant Joubert (editor) Criminal Procedure Handbaok, 5th edition (2001); “the
Constitution”, we meant the Constitution of the Republic of South Africa, Act No 108 of 1996;
“the Act”, we meant the Criminal Procedure Act No 51 of 1977.

Below you will find a separate commentary on some questions and in the case of others,
where no explanation is necessary, you are simply refarred {o the relevant parts of the
Handbook.

DISCUSSION OF QUESTIONS

Question 1(a) (10}
_Before @he courts required indictments/charge sheets to disclose an offence, i.e. that
they disclose facts which, if proved, would render the accused guilty of an offence. Where a
material element of the crime was omitted, e.g "on a public road”, as in the quéstion, the

accused coul even though the evidence at the trial proved the element
omitted in the charge. o

[

LA (
Later on s 88 of the Act provides that where a charge is defective for the want of an avenﬁ;nt
which is an essential ingrediefnt of the relevant offence the defect shall be cured by evidence

led at the trial proving the matter which shodld have been averred, unlegs the defect is

“brought to the notice of the court before judgment. If it is brought to the notice of the court and

the court refuses an amendment. the accused cannot be found guilty on the defective charge.

The offence should, however, at least be named in the charge and the prosecutor should
_exercise caution in framing the charge because the accused may before pleading except to

the charge.

¢ \
The defect can be cured only by evidence proper and not by a presumption. Section 88 does
not authorise the renlacement of one offence by andther offence proved by evidence.

of W
Secondl in terms of s 86 f the Act gn indictment/charge ma be amended where it is

orwantof an essentlal element; or wherethere isa variance between the averment-
arge and the ¢ ared in proof of such averment,  or where words have been
omltted, or unnecessarily inserted, or any other error has been made.
r_—-———.________.-—-"'_'__'_-'-_‘- —-._

/
An amendment will only be ordered if it wil fot prejudice the accused'in his/her defe
gt

£
_Section 86, makes_provision for an amendment of the charge and not for a replacement e’C
y an altogether new charge.

ot

b
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Regarding superfluous words or any discrepancy between the averment inthe charge and the
evidence adduced and the charge has not been amended, it will not affect the validity of the
proceedings if it would not have prejudiced the accusad in his/her defence.

See Joubert 175-178. C"*f" @
Question 1(b) (15)

The rights and duties of assessors is a straightforward question and there is no need to
repeat everything that is in your Handbook. See, therefore, Joubert 187-190,

\en?_

The rules and principles that apply in respect of an application for the recusal of the
presiding judicial officer is once again a straightforward question and is not discussed here.
You are referred to Joubert 196-198, and see also 192-194. ~— Mfl

OR

Question 2(a) satorial, ,ﬁmrf Mi: (13) 4,
The prosecutor could have applied for an"aﬂLendm(ent of the charge - see, of the Act.
He/she could do so, infer alia, where ihere is a vafiance between the averment in the charge

and the cvide offered in proof of such avenment; or where words have been omitted, or
unnecessarily inserted, or any other error is ""ade-\ahsa{-bn
) er error IS mace.

The is whether the making of the amendment will not prejudice th sed in his/her
defence.

I T/ . . .x“"""'tﬁ._ '
There will be no prejudice if there is but a slight variance or w r that the defence
would fiave remaned exactly the Same had ihe state originally presented the charge in the

amended form.

Section 86 makes provision for an amendment of the charge and not the replacement thereof
by an altogether new charge.

ltis submitted that the‘amendment would_have been granied agihe
_were not placed in dispute by the acgused but the fact that hg bought
fhem. J .
S—

«

_ltis a deep seated principle of any civilised system of crimi w that no person shall be
punished more than once for the same offence or be in jeopardy of being tried twice for the
same offence . "No person shall be harassed twice for the same cause”.

Autrefois acquix. . 4

The _@gtials of this plea are that (i) the accused has previously heen acquitted (ii) of the
ce or substantially the same offence with which he/she is now charged (i) by @

ent court and (iv) upon the men;iii. X's plea will be sustained in regpect of (i an
_{iv) {that is quite obvious), buf aIsG in re¥pect of (i) becanse the new offence is substantially

the same as the first one.
.f% Gt
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See Joubert 177-178 and 217-222.
Question 2(b) (12)
This question is once again a straightforward one and you are just referred to Joubert
224225,

OR

The same applies to this question and you are just referred to the Joubert 201-204.

Question 3(a) : (15)

The after the close of the state’s case
(1) The cou st ask the accused or his/her ropresentative i ¢ intends leadin
evidence for the defence. — .15/

) (2) umgﬂ%tﬁegjnswers in_the_affirmative, he the court for the
- purpose of indj without comment, what evidence he/she intends

.adducing on behalf of the defance . |

(3) The gﬂuseimustalmbe_mnned that he/she H’entntled to call witnesses or give

evidence him/herself, but also that he/she may remain silent.

t
(4)  [lfthe accused answersinthe a m‘native he | court on good
cause shown allows otherwise, be called finess before any other witpess for the

'Befencei or

(5) If the accused answers in the‘ne afi ,but decides, after other evidence has been
—m—— — A - H
~given on behalf of the defence, to give evidence /herse & court may draw such .

inference from the accused’s copduct as may be reasonable in the circumstances.

(6) The accused has a right to silence and not to give any evidence, but no inference may

N be drawn from the fact that he/she has exercised his/her right to silence. The exercise
() of this right has,_however, certain consequences. for instance that it leaves the prima
Tacie evidence of the state uncontested . The accused must be informed about fhis,

(7)  The court must assist the unre

] presented accused ip presenting his/her case and in the
questioning of his/her

detence wilnesses.
H——

(8) The court must be careful not lightly to refuse a request to call a witness on behalf of
the unrepresented accused. T

——

(9)  The court must not be guilty of- |udtcral harassrnent by descending into the arena of
conflict,

‘. )
(10) The accused may not make an unswomn statement. — it har bes.. aéaW-

),
(11) The accused may make %ormal admissions in respect of aspects that he/she does not

dispute.




6

(12) Theaccused has the right o re-examine his/her witnesses after they have been cross-
_ examingd by the state on any mafter raised during cross-examination - s 166.

See Joubert 245-248.
Question 3(b) (10)

L
This question deals with the facts where X is charged in a lower court with armed robbe&
and found guilty by a magisirate who has held the substantive rank of magistrate for ten

years. X ig sentenced to a fine of R60 000 or 14 manths' imprisonment, plus a further 2 years'
imprisonment suspended fox5lyears on condifjon that he behaves himself properly during the
~ period of suspension. "

A pn ooy L 2 pys = Brs + 2MeA

The aspects relevant to this question and which are discussed below, are as follows:

(1)  the jurisdiction of the court in respect of (a) the sentence and (b) the off:anc:e

committed. fm"{l | Crive. Lol

S

gonfet
(2) the correctness of the sentence.

(3) the automatic reviewability of the sentence.

=

{(1){(a) Jurisdiction in respect offences

In order to impose a‘ valid sentenc:e’a court must have jurisdiction to try the relevant offence.

Please note that a lower court consists of either a magistrate’s court (district court) or a

regional court.
;pql\"hf.'.,l"ﬁ_

{
(i) Amagtrate's oyt may iry all cases

(m murder, treason and rape (see s 89 of

AF-ThiS court may, therefore, in principle try

the Magis Taiee Court Act, 32 of 194
Zarmed robbery”, .-
i

(i)

\?eional court may try all cases Exceph freason (see s 89 of the Magistrates’ Court '.
Act, 32 of 1944.) It is, therefore, alSe-cormpetent {o try “armed robbery”. »—

Please note that in order to answer this question and any question dealing with the
regularity of a sentence, you have to be able to state the jurisdiction of the courts
irrespective of whether the contents of such falls within the second module. The most
important , naturally, is the jurisdiction in respect of punishment and it is mentioned
in both modules - see Joubert 40-42, 272-274 and 277-279. Although jurisdiction in
respect of 6ffences is only mentioned in the first module - see Joubert 34-35-1tis
knowledge that is assumed and accepted in module two. See, further, Joubert 285-287

and 301-305. :
. F:wd./(,..filmw'?"'
{1)(b) Jurisdiction in respect of punishment

| 400000
., Aistrict se f R66-DO0 and/o@ears' imprisonment per
o o0 n  CNaree.  cowd®

-
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(i)  Aregional court may sentence to a fine of R3B( "imp nscunment nt per
arge.
""'—l—.g_.—

(iiiy  The jurisdiction in respect of punishment maye increased by law, but it is
not relevant in this question. The fine of RE0 000 is, therefore, regular in both courts.

(v) Jhe alternative Wt%mt
of two vears. ltis, therefore, 3 years and 2 months. The sentence_ is, therefore, reguiar
My&@m%mﬂas the latters jurisdiction 15
exceeded with 2 months T

gy —

(2) The suspended sentence f“l) i

¢ /
(a) Asentence may in iscretion of urt be suspended for a maximum period of
years, as in this case.
' 5" @ @

(b} Theco "Qe vantfo the offence, be'fr’éasonable and they must be stated

clearly and un iquously, which is n ¢ase here.

(3) Automatic rewewablllty
iy stk

23 ..«- Y ! Y 4
(a) @, certain_sentences of district co

ffteiices of regional courts are no m'ﬂ. L2

(b) The following Me_s_ are subject to autnrnatic BVIEW. — ¢ 3a3 A

(i) sentences of imprisonment for a period exoeeciiyé? months or a fine exceeding

@ 2ac® R2Z500 if imposed by a judicial officer who has(nob held the substantive rank of

magistrate or higher for seven years

(i)  sentences of im ___Qﬂ_:immﬂﬂt for a period exceeding ‘ monthma fine' exceeding
__RE000 ifimposed by a judicial officer who has held the substantive rank of magistrate

or higher for seven years or longer.

(i) - in both instances
tnal and at the

f the accused was not assisted by a legal advnser durin e

( r
This sentence is, therefore, subject to automatic review if impogsed by a district court.
- —

OR
The various forms {or terms) of imprisonment.
It is fully discussed in Joubert 272-276 and it serves no purpose to repeat everything here.
Question 4(a) (12)
(i) Who has Jocus standi in respect of constitutional matters.

The question is fully discussed in Joubert 291 and 326-327.
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(i) Forms of remedies or legal aid that a competent court may grantin
constitutional matters.

The question is directly discussed in Joubert 297-299 and is not repeated here.
Question 4(b) {(13)
Reservation of questions of law

Once again this question is direcily discussed, and without it being necessary to be repeated,
in Joubert 362-364.

OR
Application for leave to appeal against a decision or order by a High Court.

As this question is once again fully discussed in Joubert 355, it serves no purpose to repeat @
everything again and you are just referred to the reference in the Handbook where you can
find the answer. You can also refartn dqoybert 338-340 where the negative aspect of the
discussion is discussed, viz. the 'M o the gene le that an accused may appeal
with leave. These axceptions are applicable to all courts.

(3) CORRECTION : THE PARTS OF THE PRESCRIBED HANDBOOK THAT YOU NEED
NOT STUDY FOR EXAMINATION PURPOSES

In tutorial letter 101/2003 the following is stated on p 5 paragraph 5.3 :

“Please note that only chapters 12-22 of this Handbook are prescribed for the course
Criminal Procedure CMP 102-4.

In the course of the year you will receive a tutorial letter indicating (inter alia) those parts of
the prescribed study material that may be omitted for examination purposes.”

The latter is not applicable any more. The tutorial letter referred to is this one, but the
correction is that no parts of the Handhook , included in chapters 12-22, may be omitted for
examination purposes. The examination will, therefore, cover all material in chapters 12-22.

For the sake of absolute clarity we emphasise once more that you have to study the following
for examination purposes:

(1) your handbook chapters 12-22 and study guide ;
(2) all other tutorial letters sent to you in the course of this year.

Should you experience any problems in understanding any section of the work you are most
welcome to contact any of us either by e-mail, telephonically or in person.
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EXAM PAPER - CRIMINAL PROCEDURE (CMP102-4) January/February 2000

QUESTION 1 dlf-@
<

. )
(@) Xis charged with the reckless driving of a mofor vehicle. At his trial it appears that the
_prosecutor neglected to includé an important element of the offence (viz that it was
committed on a public road) in the charge sheet. In what way or ways may the
prosecutor remedy this defect? Discuss. «—— 586,22 , 12 2 _ Lhaw's cate (10)

(b)  Discuss the rights and duties of assessors. .— f,a]p @ - B

OR
1

Discuss the rules and principles that apply in respect of an ‘.:::pplication for the recusal
of the presiding judicial officer. _ @ : (15)
~ - o

251 ()

QUESTION 2
¢ ) ( )
(@) _Xis charged in a lower court with the @f two shirts. He pleads not guilty. When

e clrye gross-axamining a state witness, X puts it fo hi it wAs not two shirts that he (X)
.. ——"bought’, bul iwo_pairs of frousers.The state closes its case and X is found not quilty.
el o

W

W*He . Teprosecutor decides to charge X again o pairs of trousers. ChF
_t‘.. ——
V

' Ao
npattd ‘**”"Jvﬁd. the prosecut low the (‘;:orrec:t ro edure"énd what are the chances of X getting -
(3l 9® convicted on the last-mentioned charge? Discuss. - Auhef«_»‘s acgentt, (13)
/

(b) '

Dnce an accused has pleaded, he/she is entitled to an acquitial or conviction. Discuss —&

thelexceptiong to this rule of the law of Criminal Procedure.
iexceptiony to this rule dadik  VAB
OR
Write gﬂgﬂ@m those instances when a plea by an accused may be dispensed 0
with. T - (12) ¢/
[25]
QUESTION 3
V /
(@) If an accused is_not discharged at the clase of the state's case, discuss what the
procedure, rules and principles are that apply in respect of the defence’s (accused’s)
case. (15)

¢ ! v )
(b) Xis charged in a Jower court with‘ robbery with aggravating circumstances (the so-
called “armed robbery’). He is canvicted by the magistrate who has_held the
substantive rank of magistrate forden years and is sentenced as follows: @ sixty

thousand rand (R60°000) or fourtéen months’ (14) imprisonment, plus a further two
years’ imprisonment suspended for five years on eqndition that he behaves himself
properly during the period of suspension.

- \“f@ q_ru-:.mﬂ-& ray =50

+ 1 agm




22/07/2004 16:47 TFAX 053 5410510 GEAR CIVILS 420

11 ‘ CMP102-4/102
{ /
Discliss the regularity or otherwise of this sentence and explain the post-tnal procedure
relevant to This matter. iy - " Reuie
W,
OR
~ WVrite brieghoteghon the various forms _(or terms) of imprisonment. .- &619 . (10)
[25]
QUESTION 4 SanN
C“ﬂ‘:—"’ 2 l?z_(l)(ﬁ'[
@ Who has locus standf in respect of constitutional matters? Dlscuss 1[ b b,
Ne—  ——

(i) the forms of remedies or legal aid that a competent court may grant in
constitutional Mattérs. _ Zevies, mgred, ey 24y, i g + Free f,;m;

T, fetidont- .
(b) Wnt on the reservation of.questions of law as provided for in sectio @ the
ChminarProcedure Act. . .,z HEGT)

Discuss the application for leave to appeal against a decision or order by a High Court
with reference to when, by whom and against what such an application may be made.

Vs (13)
[25)
[TOTAL 100]
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