Criminal Procedure – Phase 3 The Sentence
1 The Sentence

In imposing sentence a value judgement is often required to determine how much weight every fact and factor should be afforded and then convert these into a sentence.  In the process the personality of the sentencing official plays a role.
A Concepts 

Sentence

The sentence is any measure applied by a court to the person convicted and which finalises the case except where specific provision is made for reconsideration of the measure.  A caution is not a sentence.
Punishment

Measures imposed by a court after conviction.  Some sentences do not constitute punishment e.g. suspended sentences and a caution.  Some punishments are not sentences e.g. community service.  Most punishments are though sentences.
 Sentencing

Sentencing is the imposition of a sentence by the court
 Offender/Criminal/ Accused

These are terms used to describe the person who is accused or convicted of having committed the crime.
Offence/Crime

The actions which caused the offender to be tried and sentenced in court.
B The Sentence Discretion  

A court has wide ranging powers to impose sentences and in deciding how to exercise this power the court will use discretion that involves making a choice from various possibilities.    The discretion may not be used arbitrarily and a court is expected to act within limits prescribed by the legislature and higher courts.  The main advantage of a wide discretion is that the courts can adapt their sentences to provide for the difference between cases.  The problem is two different judicial officers imposing vast differences in sentences that could be in conflict with s9 of the constitution which stresses the equality of all before the law.  The SCA has suggested that sentences imposed in previous cases would provide useful sentencing guidelines.
C General Principles with regard to sentencing
Punishment should fit the criminal as well as the crime, be fair to society and be blended with mercy according to the circumstances.  Sentences should also take into account the main purpose of punishment, namely retribution, deterrence, prevention and rehabilitation.  The process to ensure that the sentence should fit the criminal as well as the crime and be fair to society is known as personalisation of punishment.
D Penalty clauses

General

Most statutory offences are enacted with an attendant penalty clause.  If the penalty clause provides for a fine or imprisonment the court has the discretion to impose either but not both.  It may not impose imprisonment and as an alternative a fine for that to occur the penalty clause should prescribe or both.
The Adjustment of Fines Act 101 of 1991

All penalty clauses involving a fine must be read in conjunction with this Act.  This Act replaces all existing penalty clauses by using the maximum term of imprisonment prescribed as the basis for calculating the maximum fine that may be imposed.  
 Minimum Sentences

S51 of the Criminal Law Amendment act provides for minimum sentencing for a wide range of serious crimes.  For premeditated murder, rape with aggravating circumstances life is prescribed . Specific minimum crimes are prescribed for a wide range especially when committed by gangs, crime syndicates or by law enforcement officers but only High and regional courts may impose these.  However if there are substantial and compelling circumstances lesser sentences may be imposed.  Prescribed minimum sentences are not applicable to under 16s when the offence was committed.  The constitutionality of some of these provisions has been questioned since s 12(1)e requires the extent of punishment to be proportionate to the seriousness of the offence but rights – rights are breached when the punishment is grossly disproportionate to the offence.  
E  The Pre-sentence investigation 

The discretion of imposing a suitable sentence lies with the sentencing officer but he cannot do so without sufficient factual information.  S274(1) allows the presentation of evidence to assist the court in determining a proper sentence.  In terms of this evidence the law of evidence need not strictly be observed.
Previous Convictions

What normally happens is that after conviction the State will indicate whether the accused has any previous convictions and this is dealt with in ss271 to 273.  If there are previous convictions, these are proved by handing in the fingerprint records of the accused.  The court must enquire whether he admits to these – on the event of denial the prosecutor may tender evidence to prove it.
S271 A provides that certain previous convictions fall away after a period of 10 years if the offended has not committed a fairly serious crime in the interim.  The convictions that fall away include;
· Less serious crimes – where more than 6 months imprisonment without the option of a fine may not be imposed

· Any offence for which the passing of sentence was postpones or for which the accused was cautioned and discharged

Further provision affecting the accused records have been introduced by the CPA Amendment act of 2008.  These provisions provide for a person with previous convictions to apply in writing for the expungement thereof but some restrictions apply;

· A period of 10 years must have passed

· The application must be in writing

· The crime should not have been very serious

The concession is available regardless of the crime committed.  Automatic expungement is provided for apartheid era crimes or offences based on race or offences now considered unconstitutional.
The accused on sentence 

After the previous convictions have been dealt with, the accused can give the opportunity to supply information in mitigation of sentence.    After the evidence by the accused has been led, the state is allowed to address the court on sentence.
The duty to supply information

It is considered a serious irregularity for the court to ask the accused whether he has previous convictions if the State does not produce this.  The state should not stand idly by while the accused gives a one sided picture to court.  The object of the trial is not conviction but rather a suitable sanction and the prosecutor will not fulfil the role of representative when the accused is convicted but only once everything has been done to ensure that je receives an appropriate sentence.
F Absence of judicial officer 

Criminal proceedings can be delayed after conviction but before sentence which can happen when the state needs time to gather information (prior convictions) or prepare a pre-sentence report.  S275 provides that any judicial officer may, if the accused has been convicted, pass sentence if the judicial officer is materially absent owing to reasons such as recusal, death, transfer, leave or illness.
G Mitigating and Aggravating Factors

When considering sentence the court must take mitigating and aggravating factors into consideration which include premeditation, abuse of trust, remorse etc

Youth as a mitigating factor 

As a general principle young offenders are sentenced more leniently than adults since they cannot be expected to act with the same measure of responsibility, lack experience and more prone to thoughtless acts.
Previous convictions as an aggravating factor

A person convicted time and time again for similar offences will be progressively punished more severely since the offender play a disregard for the law and because harsher sentences should discourage them.  However the seriousness of the crime needs to be an important factor and previous convictions should not be over emphasised.
H  The unconstitutionality of the death penalty
Introduction 

The decision in Makwanyane revolves around the interpretation of s11 – the right to life, s10 and 9(1) of the 1996 constitution.  The court found that any punishment should meet these provisions.
Arbitrariness in the imposition of the death penalty

S277 of the CPA, now repealed provided for the imposition of the death penalty for serious crimes and before it could be imposed the sentencing court has to find it as the proper sentence for the particular crime.  But will only 1% sentenced to death of many convicted the inference was unavoidable that it was arbitrary due to good/bad prosecutors, severe/lenient judges, pro/anti judges etc.  But the death penalty is irreversible reducing its acceptability 
 The death penalty in foreign law

The death penalty has been abolished in almost half the countries of the world and where retained is hardly used.
Public opinion

The meaning of the phrase cruel, inhuman and degrading should be interpreted in accordance with the attitudes of SA society according to the AG (now DPP) but the courts take a different view since they contend public opinion is tantamount to no need for constitutional adjudication and the protection of rights could be left to parliament which is then a return to parliamentary sovereignty.
Cruel inhuman and degrading punishment

The CC concluded that the carrying out of the death sentence destroys life which is protected without reservation under s9 of the constitution – it annihilate human dignity protected under s 10.
 The limitation clause

This in terms of s33 of the interim constitution.  The main arguments in favour was that the death penalty deters better than other forms of punishment but the court concluded that the greatest deterrent is the likelihood that offenders will be apprehended convicted and punished.  Retribution can also be expressed by long term punishment and prevention could be achieved through means other than the death sentence.
 Conclusion

In order to reach a conclusion, all the different considerations had to be balanced with one another.  
I  The Forms of punishment that may be imposed 

The forms of punishment that may general be passed are outlined below

Imprisonment

One of the first decisions a court must make is whether to remove the offender from society or punish him within the community.  The decision to imprison mean depriving one of his liberty and the law provides little guidance in this regard.  Mitigating circumstances may stop jailing and could include juveniles and first time offenders.
The various forms of punishment – the CPA makes provision for several forms of punishment.  The ‘forms’ are really descriptions of different terms of imprisonment rather than different types of punishment and include
1. Ordinary imprisonment for a term determined by the court = the most common form of imprisonment.  All criminal courts have the power to impose a term of imprisonment for most crimes limited only by their general jurisdiction and/or the penalty clause for the crime.  For common law crimes only the general jurisdiction applies – regional courts 15years, magistrates courts 3 years.  High courts may impose any term.  In the case of statutory crimes the general jurisdiction is applicable but always subject to the penalty clause.  Normally only in the case of serious statutory crimes the prescribed punishment refers to imprisonment only and this has to be done but the term is at the discretion of the court.  In terms of s287 no court may impose a sentence of less than 4 days unless the offender be detained until the rising of court.  Some courts have imposed sentence beyond the reasonable life expectancy of the accused (methuselah sentence) which the SCA has said is cruel, inhuman and degrading.  Most prisoners are eventually released but the court is not meant to take prison release policy into account when imposing sentence.  Prisoners with sentences >1 year may only be considered for parole after serving half their sentences.  Sentences may be imposed in conjunction with other forms of punishment such as fines.  Section 267B allows the sentencing court to determine a non parole period for sentences >2 years and is limited to 2/3 of the sentence.
2. Imprisonment for life – life imprisonment expressly inserted into s276 if the CPA and can only be imposed by the high courts.  It is now the most severe form and considered appropriate where the criminal should be removed from society.  Life imprisonment is indeterminate and the court may release the prisoner on parole after considering a Correction Supervision and Parole Board report and after serving 25 years or reaching the age of 65 if 15 years has been served.  This sentence is not unconstitutional due to the possibility of parole.
3. Declaration as a dangerous criminal – s286A provides for this. Such sentences are also indeterminate except that the court has to set a date when the offender has to reappear for re-evaluation.  Only regional and high courts may impose this sentence and if the court is satisfied that the person represent a danger to physical or mental well-being of other persons and the community should be protected from him.  This sentence is not unconstitutional.
4. Declaration as an habitual criminal – S286 provides for a superior or regional court to declare an offender a habitual criminal if the court is satisfied that

· The person habitually commits offences

· The community should be protected from him
Both requirements must be met.  The statutory framework furthermore removes this form if the offender is under 18 and the court is of the opinion that the offender deserves imprisonment for a period exceeding 15 years.  It is a rule that an accused is not declared an habitual criminal unless he has been previously warned that this sentence will be imposed on a further conviction.  A person who has been declared as such is kept in prison for at least 7 years but not more than 15 years.  After 7 years he may be considered for parole.

5. Periodical imprisonment – a form of imprisonment requiring prisoners to be imprisoned for short periods only (often over weekends).  After every period they are released to continue their normal existence.  This is provided for in s285(1) and may be imposed on conviction of any offence other than an offence for which a minimum punishment is required.  Periodical imprisonment is imposed for a period expressed in hours and must be 100 < imprison < 2000.  Nice form of punishment for maintenance defaulters
6. Section 276 (1) (i) imprisonment – if imprisoned under this section, the Commissioner of Correctional Services is empowered to release the prisoner on correctional supervision which the sentencing court must make clear to the commissioner that this is the case.  This can happen only if the maximum sentence is for 5 years.  The prisoner needs to serve at least 1/6 th of the total sentence before release.
Further provisions on imprisonment – some statues provide for brief maximum periods of imprisonment.  In order to bring about uniformity, s281(b) provides that any reference in a statute for a maximum period of <3 months must be construed as to three months.
Reduction of sentence – once an offender has been sentenced and the questions of review or appeal has been finalised the matter is out of the hands of the courts and the sentence can only be modified by the Department of Correctional Services in terms of the CSA111 of 1998.
The value of imprisonment – imprisonment does not appear to be successful in curbing crime and its main value is that it enables the court to remove a person constituting a danger to society from the community.  Imprisonment is mainly characterised by its disadvantages that include
1. It’s expensive – apart from providing the facilities, the next of kin often have to be supported financially by the state

2. Many of the people with whom the offender is incarcerated are hardened criminals with the slim prospect of rehabilitation.  Although welfare services are available these are limited and rehabilitative value is unproven.

3. The entire prison environment with its discipline and subcultures is unhelpful to prepare any prisoner to live in a free society.

Committal to a Treatment centre

S296 provides that an offender may be committed to a treatment centre in addition to or instead of any sentence.  The court must though be satisfied that the accused is someone who manifests the deviations mentioned ( eg alcohol dependence) and should investigate the matter fully which should include a probations officer’s report.    Detention can be indefinite and if the defendant is not released within 12 months the Superintendent is required to report the matter to the DG of Social Development.  
 Fine 
Simple form of punishment and commonly used for less serious offences.
When fines are imposed – courts enjoy a wide discretion to impose fines as punishment but if a statute does not provide for the option of a fine it cannot be imposed.  If a court has the option three factors are decisive;

· The crime should not be so serious that imprisonment is called for

· The offender must have some financial means to pay the fine

· Some crimes committed for financial gain allow for fines to indicate to the offender that crime does not pay

The amount of the fine – normally left to the discretion of the court subject to the jurisdictionally restrictions of the court, that is R60k for district courts and R300k for regional courts.  In assessing the quantum, the court should be guided by the accused’s means and this to impose a fine to keep an offender out of prison but is beyond the offenders means is nonsensical.  However the indigence of the offender does not warrant the moderation of a fine that is does not reflect the gravity of the offence in question.  Thus the fine should first punish the offender and then the amount determined to punish the offender as heavily as he deserves in order to take into account the continuum from poor to wealthy.
Determining the means of the offender – the court has to make purposeful enquiries to determine the means of the accused.  If necessary it will require the accused to sell or pledge assets to obtain necessary funds.  Furthermore recently there is a tendency to allow for assistance to be taken into consideration.

Recovering the fine – various methods are employed to recover the fine once imposed

· Imprisonment in default of payment – invariably all fines are imposed with an alternative of imprisonment.  The total period of imprisonment must not exceed the court’s jurisdiction and the ratio between fine and imprisonment should be reasonable.  Although sentences may run concurrently, all sentences of fines must be cumulative.  It was held that since fines aren’t concurrent then so sentences in default of payment should not be concurrent but subsequently this has been allowed  (sentences in lieu of fines to be concurrent).

· Deferment of payment of the fine – the court may defer the payment or order it to be paid in instalments but not for longer than five years after imposition of the sentence

· Further relief after the start of the prison term – when an offender has started serving the alternative imprisonment, the court may at any stage order the termination of imprisonment on condition that he pay the rest of the fine as determined by the court.

· Other methods of recovery – s287(2), 288 and 289 allow for the sale of (im)movable property, salary deduction etc in order to reover the fine

TO whom does the fine go? – a court is not entitled to direct that any portion og the fine should go to the complainant or anybody else.  All fines go to the state.
Correctional Supervision

The nature of correction supervision – s1 of CPA describes correction supervision as a community based form of punishment which means executed within the community.  The standard measures of correctional supervision include;

· house arrest – that is confinement at home.  Exceptions allow the probationer to go to work, do shopping  and to attend religious gatherings

· monitoring – a state official will check that the probationer actually complies with the sentence

· community service – service rendered in the interests of the community without receiving remuneration

Other conditions aimed at rehabilitation, correcting the wrongdoing, compensation of the victim, supervision and life skills courses may also form part of the sentence.  Restorative justice has also been included in the Act in ‘mediation between victim and offender’ and ‘family group conferencing’.
Various forms of correction supervision – various options are available

1. It can be imposed by the sentence itself like a fine or imprisonment but may not be done without a report by a probation or correctional officer and may not exceed three years

2. It can be imposed as a condition to a suspended sentence or postponement of sentencing

3. Imprisonment may be linked to it in terms of s 276(1) (i) where the commissioner may release a prisoner on correctional supervision

4. Where the Commissioner of Correctional services is of the opinion that a prisoner is a suitable candidate, he may apply to the court which initially imposed the imprisonment for reconsideration in lieu of the remaining term of imprisonment
The penal value of correctional supervision – correctional supervision is not a soft option and it has a high penal content since it includes constraints on the offender.  Its penal effect can be reduced by reducing the strictness of conditions but the opposite can also be done.  Because of its high penal content, it will not be imposed if a fine, suspended sentence or other lighter form of sentence is seen as sufficient punishment.  But it does not readily lend itself to the very serious category of fines.  
Factors influencing the imposition of correction supervision – may be imposed for any offence including a statutory offence.  Once it has been established that the particular crime os not too serious to be punished by correctional supervision, it is not so much the nature of the crime but the person who committed it which will determine with correctional supervision should be imposed.  An important consideration would be to distinguish between those who should be removed from the community through imprisonment to those who deserve punishment but who need not be removed.  Another factor is rehabilitative value of correctional supervision.  When a court decides on correctional supervision, it must determine the composition of the sentence and not leave it to Correctional services
The execution of correctional supervision – it is executed by DCS.

Juvenile Offenders

Diversion from the criminal process is a central feature of the new system.  This means the child offender is not prosecuted in the criminal court but subject to any number of conditions of diversion aimed at restorative justice and other community based measures.  Sentencing takes place only when the prosecution determines that a criminal trial is required for some appropriate reason and the trial and sentencing take place in a child justice court
General principles of the Child Justice Act 
 s69 contains a number of principles that need to be complied with in the process of establishing an appropriate sentence.  Sentencing of the child offenders has the following objectives;

· Encouraging the child to understand the implications of the crime and accept responsibility for the harm

· Find a balance between the interests of the child, society and the seriousness of the crime

· Promote the reintegration of the child into the family and community

· Avoid imprisonment as far as possible

Imprisonment 
s77 contains a number of provisions.  Offenders under 14 at the time of sentencing cannot be imprisoned except in terms of minimum sentence legislation.  A child may not be imprisoned for more than 25 years.  In addition ss 77 and 69(4) contains guidelines to be followed in determining whether imprisonment should be imposed – the court must look at the seriousness of the crime, protection of society and the impact on the victim.  

Compulsory residence in a care centre – s76 allows for imprisonment to follow compulsory residence in a care centre and such residence is limited to 5 years or when the child reaches 21.  
The child may also be sentenced to correctional supervision

Fines – s74(1) allows this but only after investigation as to whether it is possible to pay the fine.  

Restorative justice – s73 provides for specific measures for restorative justice such as family group conferences, victim = offender mediation

Community based services – any of the diversion options provided in the act could be included with such a sentence

Suspension of sentence and postponement of sentencing – this also applies in the case of child offenders

Caution and discharge

Subject to the some exceptions, a court may discharge any offender with a caution which is the lightest sentence a court permits.  This has the effect of an acquittal except the conviction is still recorded and counts.
J Suspended and Postponed sentences

Often suspension occurs which means the sentence is imposed in full but subject to certain conditions not executed.  
Exclusionary Provisions

Any court may subject to s 297 postpone or suspend any sentence for any offence except for one for which a minimum penalty is prescribed.  In these cases the sentence may only be partly suspended.
Postponement of the passing of sentence

The court may postpone the passing of sentence for a period not exceeding 5 years and release the offender unconditionally on one or more conditions.  The offender may be ordered to reappear if called upon before the expiry of the period.
 Suspension of sentence

All imposed sentences may be suspended.  Suspension has two main functions;

· To serve as alternative to imprisonment in situations where the offender cannot afford a fine and where other forms of punishment are improper

· To serve as an individual deterrent to the offender

Maximum period of suspension is 5 years.  Where part of a sentence of imprisonment has been suspended, the period of suspension runs from the date on which the person is released from prison after serving the unsuspended portion.
The conditions 

A suspended sentence is inextricably linked to its conditions which are either positive or negative – positive conditions require positive action on the part of the offender.  All conditions has to conform to three basic requirements

1. It must be related to the committed offence – this requirement is aimed at negative conditions e.g. for conviction of assault don’t assault.

2. It must be stated clearly and unambiguously so that the offender knows what is expected

3. The conditions must be reasonable – i.e. a petty offence must not trigger a severe suspended sentence

Examples of positive conditions include compensation, community service, correctional supervision, submission to treatment etc  Community service consists of any service rendered without remuneration.  Compensation may also be brought by suspending an imposed sentence on condition that the victim is compensated.
Breaching the Conditions

When a court needs to consider whether a suspended sentence must be put into operation, the audi alteram partem rule is applied and the offender must be given the opportunity to lead evidence and make representation.   If the offender did not comply, then the court may put it into operation or suspend further on appropriate conditions – this is not subject to appeal but must be done in a judicial manner.
K  Sentences for more than one crime 

During a trial offenders are often convicted of more than one offence and the question is whether this should affect the sentencing.  The trial court retains its full sentencing jurisdiction for every separate crime the accused has been found guilty of.  However the cumulative effect of some sentences can become too severe and the then the court orders them to run concurrently.  In terms of the CPA all sentences are executed in the order in which they were imposed unless ordered to run concurrently.  There are two further method to restrict the cumulative effect of multiple sentences

· Every sentence may be reduced such that the total sentence is not excessive.  A variation is to suspend a portion or portions of various sentences

· Some or all of the counts can be taken together for purposes of sentencing 
L Compensation and Restitution

The CPA makes provision for compensation to the victims.  One method in s300 provides that compensation for damages may be ordered – this has the effect of a civil judgement and a sentence in default of payment cannot be imposed in the alternative.  The amount of compensation in the High Court is unlimited but in regional and magistrates courts it is R500k and R100k respectively.   The compensation order may be given only in respect of direct loss or damage,  A person in whose favour an award has been made may within 60 days renounce the award and if monies have already been paid effect repayment.
S301 provides that the court may order at the request of buyer that he be compensated out of money taken from the convicted thief when he was arrested.  
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