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Revision Questions & Answers
MRL203-L
STUDY UNIT 5
1. Discuss three examples where the separate existence of the corporate entity is disregarded by the legislature.
(6)

It often happens in cases where the legislature renders persons other than the company liable for the debts of the company as a sanction for non-compliance with a statutory obligation.  Companies Act 61 of 1973 provides for example: -
· S50(3)
Directors may be personally liable to a holder of a negotiable instrument when purporting to act on behalf of the company where the company name is not publicised as required thereon.

· S53(b)
Memorandum of private company may provide that its directors (past and present) jointly and severally liable together with company for debts of company contracted during their periods of office.
· S66
If a public company carries on business with less than 7 members for more than 6 months, members at that time and who knows, is personally liable.

· S172
If a company with a share capital commences business without the requisite certificate to commence business issued by the Registrar of Companies, then the directors and subscribers of the memorandum of the company are jointly and severally liable for all debts and liabilities arising from any business conducted prematurely.

· S424
If, during winding-up or judicial management or otherwise, it appears that the company business was carried on recklessly or with the intent to defraud creditors, the Court may declare any person knowingly a party to such business personally liable for company debts.
2. In the light of Solomon v Salomon & Co Ltd [1897] AC 22 (HL) and Dadoo v Krugersdorp Municipal Council 1920 AD 530 it is apparent that out Courts will not lightly disregard the separate legal existence of a company.  Discuss those instances where the Courts might disregard the separate existence of the corporate entity with specific references to relevant case law.
(6)

Factors that have persuaded the Courts to "peer through the corporate veil" include:  fraud; public interest; fairness; interest of justice; and improper conduct.  For example: -
· In Daimler v Continental Tyre it was held during WWI in Britain that the Court was entitled to look at the nationality of the members and directors to decide whether the company was an enemy alien or not.

· In Robinson v Randfontein Estates the Court refused to consider the separate existence of a subsidiary where it was sought to use the subsidiary as "a device" in evading a director's fiduciary duties to the holding company.
· Insofar as the tax liability of the company is concerned where the real intention of the board of directors and members will be had.
· In the event of an underlying partnership intention between parties, the Court may recognise such intention even though a company was formed to carry  their intention into effect.

In Cape Pacific v Lubner it was confirmed that, although the Courts are prepared to disregard the separate legal personality whenever justified, it should not lightly do so, but should try to give effect to and uphold it.
3. Name three instances where the legislature disregards the separate legal personality of a company.
(3)

Refer to 1 above.
4. Mr Nike is the only director of Rainbow Creations (Pty) Ltd and hold 195 of the 200 issued shares in the company.  The company owes Mr Nike R 250,000.00 and the debt is secured by a mortgage over the company's factory.  The company has recently been wound up because it is unable to pay its debts.  The liquidator asserts that Mr Nike and the company are actually the same person and that Mr Nike should not be dealt with as a secured creditor of the company, but should be personally liable for the debts of the company.  Advise Mr Nike on his legal position with reference to case law.
(5)

In Salomon v Salomon and Co, the House of Lords held that the company was legally separate from its members from its inception and that, as there was no evidence of fraud or impropriety on the part of Salomon, the extent of Salomon's shareholding in the company was irrelevant in the adjudication of the validity of his secured claim against the company.  There was, therefore, no basis to hold Salomon personally liable for the debts of the company.
As Mr Nike is in a very similar situation as Mr Salomon in the above case, the separate legal existence of the company will not be disregarded and he will not be held personally liable for the debts of the company, unless there is evidence of fraud or impropriety on the part of Mr Salomon.
5. Which of the following is the best authority for the principle that a company is treated in law as a separate entity: -

(a) Daimler Co Ltd v Continental Tyre and Rubber Co 1916 2 AC 307.

(b) Robinson v Randfontein Estates Gold Mining Co Ltd 1921 AD 168.

(c) Sidebottom v Kershaw (1920) 1 ch 154 (CA).

(d) Salomon v Salomon and Co Ltd [1897] AC 22 (HL).
STUDY UNIT 6
1. To qualify as a private company, the articles of a company must comply with the requirements set out in S20 of the Companies Act 61 of 1973.  List these requirements and explain the consequences of a failure to comply with these requirements.
(5)

· A restriction on the free transferability of its shares;
· A limitation on its number of members to 50; and

· A prohibition on invitations to the public to subscribe for its shares or debentures.

These requirements may not be altered without simultaneously converting into a public company.  Failure to comply with these requirements, will compel the company to file annual financial statements with the Registrar and to issue interim reports and provisional annual financial statements [S20(3) and (4)] like a public company without becoming a public company.
2. In terms of S20 of the Companies Act 61 of 1973 the articles of association of a company must comply with certain requirements to qualify as a private company.  Name these requirements and explain the consequences of failure to comply with these requirements.
(4)

Refer to 1 above.
3. Name the three requirements set out in S20(1) of the Companies Act 61 of 1973, which must be included in the articles of association of private companies.
(3)

Refer to 1 above.
4. List 8 differences between a public and a private company.
(8)

	
	PUBLIC
	PRIVATE

	1.
	Name ends: "Limited"
	Name ends: "(Proprietary) Limited"

	2.
	Minimum 7 members
	Minimum 1 member

	3.
	No maximum number of members
	Maximum 50 members

	4.
	Must have at least 2 directors
	Must have at least 1 director

	5.
	Must lodge financial statements
	Need not lodge financial statements

	6.
	Quorum at general meeting:
3 members personally present and entitled to vote (S190)
	Quorum at general meeting:

2 members personally present and entitled to vote, unless membership 1, then 1

	7.
	Auditor may not be secretary
	Auditor may also be secretary

	8.
	May raise capital from public
	Prohibited from raising capital from public


5. Name three requirements for a company to be incorporated in terms of S21 of the Companies Act 61 of 1973.
(3)

· Formed for a lawful purpose.
· Has as main object of promoting some cause e.g. religion, arts, science.

· Profits to be utilised to promote main object.
6. Mike, Peter, Jeff, Lindiwe, Sue, Malesela and Jabulani want to form a S21 company, but they are not sure that the requirements are with which the company must comply.  Advise them on these requirements.
(6)

· Formed for a lawful purpose.

· Has as main object of promoting some cause e.g. religion, arts, science.

· Profits to be utilised to promote main object.

· Prohibiting payment of dividends to members.

· Provides in its memorandum that: -

· Income and assets to be utilised to promote main object only and no portion shall be paid or transferred to any member or holding company or subsidiary;

· Upon winding-up, deregistration or dissolution, remaining assets shall be transferred to another association with similar main object.
7. Jacob, one of the members of Zet (Pty) Ltd, wants to know whether the shares of Zet (Pty) Ltd may be listed and dealt with on the stock exchange.  Explain to him whether this is possible or not.
(2)
Zet (Pty) Ltd is a private company and a private company is strictly prohibited on invitations to the public to subscribe to shares or debentures or to come into the hands of the public and is therefore precluded from issuing a prospectus in terms of S142,144 and 146 of the Companies Act 61 of 1973. Listing on the stock exchange will not be possible.
8. Section 53(b) of the Companies Act 61 of 1973 provides for a special type of private company.  Discuss the distinctive features and purpose of this type of company.
(5)

· Its name end with "Incorporated".
· Past and present directors jointly and severally liable for debts and liabilities contracted during their periods of office as provided for in the memorandum.

· Directors' liability does not include delictual or statutory obligations.

· Mostly used by organised professions such as lawyers, auditors etc.

· There are certain tax advantages and such a company also enjoys perpetual succession.
9. Indicate the incorrect statement: -

(a) The name of an association not for gain incorporated under S21 of the Companies Act 61 of 1973 after 25 June 1980 must include, as its last word, the word "Limited" and the statement "Association incorporated under S21" must be subjoined to its name.

(b) The name of a private company having a share capital which includes a provision in its memorandum that directors and former directors shall be jointly and severally liable for the debts of the company which are or were contracted during their period of office must include, as its last word, the word "Incorporated".

(c) The name of a public company having a share capital must include, as its last word, the word "Limited".
(d) The name of a private company having a share capital must include, as its last two words, the words "(Proprietary) Limited".

10. Indicate the incorrect statement: -

(a) A restriction on the free transferability of a private company's shares must appear in the articles of association of the company.
(b) A public company may invite the public to subscribe for its shares without issuing a prospectus provided it is a rights offer.

(c) A S21 company must be incorporated as a company limited by guarantee and is deemed to be a public company.
(d) The majority of the subscribers to a private company having a share capital, which is about to be incorporated, must appoint a company secretary.

11. Which one of the following statements about a S53(b) company is correct: -

(a) The directors are liable for the company's contractual debts and liabilities, but not for the company's delictual liabilities.
(b) The company is considered to be a public company and must have at least seven members.

(c) The company's name must end with the words "Ltd".

(d) The company's articles of association must prohibit the payment of dividends to its members.

STUDY UNIT 7
1. Busi wants to conclude a contract for the purchase of property on behalf of a company which she intends to incorporate in the future.  Advise Busi on the requirements that need to be complied with in terms of S35 of the Companies Act 61 of 1973 in order for the contract to be binding on the company after its incorporation.
(5)
· The contract must be in writing.
· The contract must have been entered into by a person professing to act as agent or trustee of a company not yet formed.
· The memorandum of the company must, on registration, contain as an object the ratification or adoption of the contract.

· 2 copies of the contract, one of which must be certified by a notary, must be lodged with the Registrar together with the memorandum and the articles.

· The company must ratify or adopt the contract after incorporation and, if it’s a company having a share capital, must be entitled to commence business.
2. Discuss the requirements for the conclusion of a pre-incorporation contract in terms of S35 of the Companies Act 61 of 1973.
(10)

S35 of the Companies Act 61 of 1973 provides that a company can ratify or adopt as its own any pre-incorporation contracts as if it had been duly incorporated at the time the contract was made and such contract had been made without it authority provided the following requirements have been met: -
· The contract must be in writing.

· The contract must have been entered into by a person professing to act as agent or trustee of a company not yet formed.

· The memorandum of the company must, on registration, contain as an object the ratification or adoption of the contract.

· 2 copies of the contract, one of which must be certified by a notary, must be lodged with the Registrar together with the memorandum and the articles.

· The company must ratify or adopt the contract after incorporation and, if it’s a company having a share capital, must be entitled to commence business.
The contract must be described in the memorandum and cannot be added later, although a missing copy of the contract may be lodged later.  The company may choose whether or not to ratify the contract and if it ratifies it, then the contract comes into being between the company and the outside party.  If the company does not come into existence or it does not ratify the contract, then the contract simply lapses and no one incurs liability, unless the agent agreed upon such liability.
STUDY UNIT 8

1. The articles of association of Howzit (Pty) Ltd provide that Mr Cool, who is also a member of the company, will be a director of the company until he reaches the age of 75.  The other directors and members of the company would like to alter the articles of association to provide that all directors must be appointed by members in a general meeting.
(a) Will Mr Cool be able to claim damages from the company on the basis of breach of contract if the articles of association are amended in this way?
(6)

It is generally accepted by our courts that the memorandum and articles of a company constitutes a binding contract between the company and each of its members in their capacity as members only.  A provision cannot be enforced other than relating to a member's rights of membership.  A director can, therefore, not rely on the terms of the articles to retain his office, unless an implied or tacit agreement can otherwise be construed.  As Mr Cool's claim will be as director of the company and not as member, he will not be able to rely on the terms of the articles, unless he has a separate agreement with the company.
(b) What would Mr Cool have to prove if he wanted the Court to nullify the amendment to the articles?
(2)

That he has a special contract with the company wherein their rights and duties are determined.
2. You are an attorney acting on behalf of Bonsave Group (Pty) Ltd.  Your client wishes to apply to Court for an order directing that another company, which has recently been registered with the name of Bonsave Holdings (Pty) Ltd, changes its name.  On what grounds could you apply to Court for such an order and what are the factors, which the Court will consider in deciding whether to grant such an order.
(5)

In Peregrine Group (Pty) Ltd v Peregrine Holdings Ltd the Court held that the grounds on which the court can order such a name change are: -
· If the name is undesirable, where undesirable means that there is a likelihood that the public or section thereof may be misled by the similarity of names or there is a risk of confusion; or

· If the name is calculated to cause damage, where the courts will look at the fields of business, the nature of the target markets and products offered.

Bonsave Group (Pty) Ltd will, therefore, have to prove that Bonsave Holdings (Pty) Ltd is attempting to mislead the public and that the passing off or misleading is calculated to cause damage to them, in order to succeed with an order ordering such a name change.
3. The articles of association of Six Mix (Pty) Ltd provide that Zandile will act as attorney of the company and that for the next 5 years all legal matters pertaining to the company will be referred to her.  Prior to expiration of five years, the articles of association of the company are amended to provide that the company may refer legal matters to any attorney of its choice.  Discuss whether Zandile will be able to claim damages from the company on the basis of breach of contract.  Refer to case law.
(4)

The articles of a company constitute a binding contract between the company and each of its members in their capacity as members only.  A provision cannot be enforced other than relating to a member's rights of membership and a member can, therefore, not rely on the terms of the articles to other rights other than those pertaining to his membership.  This was upheld in Eley v Positive Government.
4. Name four documents that must be lodged with the Registrar of Companies in order to obtain registration as a company.
(4)

· Original and notarially executed copy of a set of the memorandum and articles.
· Form CM5:  Form reserving the company's name.

· Form CM22:  Notice of situation of company's registered office.

· Proof of payment of prescribed registration fee.
5. Which one of the following documents need not be lodged with the Registrar of Companies to obtain registration of a company?
(a) Memorandum of Association.

(b) Application for a certificate to commence business.

(c) Two notarially certified copies of the articles of association.

(d) Notice of the situation of the company's office.

6. Indicate the correct statement: -

(a) The articles of association of a company constitute a binding contract between the company and its members and between the company and its creditors.
(b) The articles of association of a company constitute a binding contract between the company and its members and between the members themselves.

(c) The premature removal of a director who has been appointed in terms of the articles of association for five years constitute a breach of contract by the company.

(d) The premature termination of the appointment of the company's legal adviser, appointed in terms of the articles for five years, constitute a breach of contract by the company.

STUDY UNIT 9

1. The company secretary is the principal administrative officer of the company and has a fiduciary relationship with the company.  List the statutory duties of the company secretary as contained in the Companies Act 61 of 1973.
(5)
· Guiding directors as to their duties.
· Making directors aware of the law and legislation affecting the company and reporting to meetings.

· Ensuring the recording of minutes of all meetings.

· Certifying in the company's annual financial statements that the returns required have been lodged.

· Ensuring a copy of the company's annual financial statements is duly served on every person entitled in law to have them.
2. Name the duties of a company secretary that are imposed by S268G of the Companies Act 61 of 1973.
(5)

Refer to 1 above.
3. The articles of association of Something Special (Pty) Ltd vest the general management and control of the company in the board of directors.  At a general meeting of Something Special (Pty) Ltd a resolution is passed by the shareholders for the sale of the company's warehouse for R 10,000.00.  The directors are also given an instruction to carry out the sale.  The board disagrees with the decision of the general meeting.  Consider whether the board of directors may disregard the instruction of the general meeting.
(4)

The general meeting of members usually have a final say over the board of directors in that it can always resolve, in terms of S220, to remove the directors from office or decline the re-election of the board.  In Automatic Self Cleaning v Cunninhame, however, the directors were not obliged to follow the decision of the general meeting to sell the company assets as the general management and control of the company was vested in the directors, subject to such regulations made by special resolution and the resolution passed at the general meeting were merely by simple majority (ordinary resolution).  The articles of a company are very important in determining which function should be performed by which organ of the company.
4. Name the three office-bearers of a company who are regarded as "officers" of a company in terms of S1 of the Companies Act 61 of 1973.
(3)

· Secretary
· Manager

· Managing Director
5. Indicate the correct statement: -

(a) Any person removed from an office of trust cannot be appointed as a director.

(b) A body corporate may be appointed as a director.

(c) A body corporate may be appointed as a company secretary.

(d) All companies having a share capital must appoint a company secretary.

6. Indicate the correct statement: -

(a) Only public companies are compelled in terms of the Companies Act 61 of 1973 to appoint a company's secretary.

(b) A body corporate or a partnership may be appointed to hold the office of a company secretary.

(c) The company secretary of a public company may also act as auditor of the same company.

(d) A company secretary, who has been removed, is entitled to require the company to include a statement setting out his views of the circumstances surrounding his removal, in the annual financial statements of that year.

7. Indicate the incorrect statement: -

(a) Only public companies having a share capital (excluding share block companies) are compelled in terms of the Companies Act 61 of 1973 to appoint a company secretary.
(b) A body corporate or a partnership may be appointed to hold the office of company secretary.

(c) The company secretary of a public company may also act as auditor of the same company.
(d) A company secretary may also be a director of the company if the articles allow it.

8. Mr Franks regularly performs the duties of company secretary of Prop Corps Ltd.  Prop Corps Ltd also wants to appoint Mr Franks as its auditor.  Indicate the correct statement: -

(a) Mr Franks, his partners or employees may not act as Prop Corps Ltd's auditor while he acts as its company secretary.
(b) Mr Franks may simultaneously act as company secretary and auditor of Prop Corps Ltd.

(c) Mr Franks may act as the company secretary and auditor of Prop Corps Ltd provided that all Prop Corps Ltd's shareholders give their consent.

STUDY UNIT 10

1. Briefly list the requirements for a special resolution as set out in the Companies Act 61 of 1973.
(3)

· Notice convening the meeting must -

· give 21 days' clear written notice of the meeting;

· state the intention to propose the resolution as a special resolution, the terms and effect, and the reasons.

· The resolution must be passed at a general meeting at which members holding at least ¼ of the total votes are present in person or by proxy.

· On a vote by show of hands, the resolution must be passed by at least ¾ of the number of members entitled to vote on a show of hands.
2. The Companies Act 61 of 1973 lays down the quorum for the meetings of various kinds of companies while at the same time providing that a company may require a larger quorum in its articles.  Briefly explain what the quorum is in the case of a private company in terms of S190 of the Companies Act 61 of 1973.
(2)
In the case of a private company with 2 or more members, 2 members entitled to vote present in person or by proxy and, in the case of corporate members, represented – for a private company with a single member the quorum can only be one.
3. The members of Marmarus (Pty) Ltd have passed a special resolution that was held on 
3 October 2005.  Advise the members of Marmarus (Pty) Ltd on the procedure to be followed in order for the special resolution to take effect and explain to them what will happen to the special resolution if this procedure is not followed.
(3)

A special resolution must be lodged with the Registrar within 30 days after it was passed, following which penalties become payable.  Any special resolution not lodged within 6 months will lapse and be void.  The Registrar may refuse to register a special resolution which appears to be in conflict with the Act.  Once the special resolution has been registered, a copy thereof must be attached or embodied in every copy of the articles issued thereafter and every member becomes entitled to a copy of the resolution on request.
4. Briefly discuss how voting takes place at a general meeting of a company.
(4)

On a show of hands and unless the articles provides otherwise, a person only has one vote even though he is also the representative of other shareholders, while on a poll every member has a vote as set out in S195 which is proportionate to his share capital.  Exceptions are the voting rights of a private company which must be determined by the articles; a chairman may be given a casting or second vote; the articles may specify that a member's votes will no longer increase in proportion to his number of shares above a stated number; and the articles may provide that preference shares shall not confer the right to vote, except in the 2 instances where the vote cannot be denied.
