Entrepreneurial Law
Study Unit 1
1. List and briefly discuss three advantages of incorporating a business
1. Effective tax rates of individuals are different from the rates that apply to a company or close corporation.
2. The Companies Act recognises different types of company and allows great flexibility in company structure as expressed in a company’s Memorandum of Incorporation.
3. The Income Tax Act also recognises a variety of different companies for tax purposes and grants favourable tax treatment to some and penalises others.
2. Legal Personality
A company in itself is a separate legal person, according to s 14 (4) of the Act, a registration certificate is conclusive evidence that the requirements for incorporation has been met as of the date and time specified on the certificate.
In the Airport Cold Storage case it was confirmed that one of the most fundamental consequences of incorporation is that a company is a juristic entity separate from its shareholders. Accordingly, the assets of the company are the exclusive property of the company itself and not of its shareholders. 
Although incorporation and limited liability are different concepts, incorporation also entails limited liability of shareholders, with the result that the shareholders are generally not liable for the debts of the company. However, certain companies can have legal personality, but unlimited liability. 
If a personal liability company were registered in terms of the Companies Act 2008, the MOI of such a company would state that the directors are jointly and severally liable with the company for the contractual debts and liabilities incurred during their period of office. Such a company has legal personality despite the fact that the directors can be held personally liable for the payment of the company’s debts.
Section 19 (1) of the Act reinforces the common law position as outlined in that it provides: ‘from the date and time that the incorporation of a company is registered, the company is – (a) juristic person’.
This statutory provision brings the law into line with the accepted judicial pronouncements particularly that of Dadoo v Krugersdorp Municipal Council which states that ‘a registered company is a legal persona distinct from the members who compose it. Nor is the position affected by the circumstance that a controlling interest in the concern may be held by a single member. This conception of the existence if the company as a separate entity distinct from its founders is no merely artificial technical thing. It is a matter of substance, property vested in the company is not, and cannot be, regarded as vested in all or any of its members.’
Section 19 (1) has two concepts, the Act distinguishes between incorporation, which is affected by the actions of the incorporators as provided for in section 13 (1) of the Act, and registration, which is effected by the Companies and INTELLECTUAL Property Commission as soon as practicable after the act of incorporation. 
Given this distinction between incorporation and registration, there may be a gap in time during which the company will notionally exist but not enjoy legal personality. In practice, this will generally be a brief period, 
Questions of liability may well arise during this period if a person purports to conduct business in the name of the company. Significantly, the 2009 Act has not included a provision similar to s172 of the 1973 Act, which made it an offence for a company with share capital to commence business or exercise any power of borrowing until it was issued with the certificate by the Registrar.
3.  Lifting the Corporate Veil
In the case of Cape Pacific Ltd v Lubner Controlling Investments (Pty) Ltd, it was said that if a company has been legitimately established and is legitimately operated, but is misused in a particular instance ‘to perpetrate a fraud, or for a dishonest or improper purpose, there is no reason in principle or logic, why its separate personality cannot be disregarded in relation to the transaction in question’.
In Airport Cold Storage (Pty) Ltd vs Ebrahim, the Court held that the directors and members of a company ordinarily enjoy extensive protection against personal liability. However, ‘such protection is not absolute, as the Court has the power, in certain exceptional circumstances, to ‘pierce’ or ‘lift’ or ‘pull aside’, ‘the corporate veil’ and to hold the directors and others personally liable for the debts of the company. 
The Company’s Act has basically adopted the common law position relating to ‘lifting the corporate veil’. Section 20 (9) of the Act provides that if, om application by an interested person or in any proceedings in which a company is involved, a Court finds that the incorporation of the company, any use of the company, or any act by or on behalf of the company, constitutes an ‘unconscionable abuse of the juristic personality of the company as a separate entity, the Court may:
1. Declare that the company is to be deemed not to be a juristic person in respect of any right, obligation or liability of the company or of a shareholder of the company or, in the case of a non-profit company, a member of the company, or of another person specified in the declaration.
2. Make any further order the Court considers appropriate to give effect to such declaration described in (a) above.
The 2008 Act has been largely decriminalised, in that non-compliance with the provisions of the Act is not a criminal offence. However, an offending person can be held personally liable in a variety of circumstances for losses caused by wrongdoing. This is also a form of ‘lifting the corporate veil’. Thus, a director van be held liable for any loss, damages or costs sustained by the company as a direct or indirect consequence of the director having acted in a manner in contravention of the provisions of the Act.
Moreover, s 218 (2) provides that ‘any person’ who contravenes any provision of the Act is liable to any other person for any loss or damage suffered by that person as a result of that contravention.
It should also be noted that s 218 (2) will not only apply to directors but to ‘any person’ who fails to comply with the provisions of the Act. Thus, s22 prohibits reckless trading’ and a person who causes a company to act in manner prohibited in that section could face personal liability in terms of s218(2).
Study Unit 2
1. Classification of Companies
State Owned Company
Type and Abbrev:  Public Company. SOC Ltd
Object: The principal business of government business enterprise or SOC is that it provides goods or services in accordance with ordinary business principles and is fully or substantially financed from sources other than the National Revenue Fund or by way of tax, levy or any other statutory.  
Req number of persons/directors: 
Private Company
Type and Abbrev. : Profit Company (Pty) Ltd
Object: Prohibits the offering of its shares to the public and restricts the transferability of its shares. 
Req number of persons/directors: There is no restrictions on the number of shareholders of a private company in terms of the 2008 Act.
Personal Liability
Type and Abbrev.: Profit Company (Inc) 
Object: Mainly used by professional associations such as attorneys etc. who wish to exploit some of the advantages of corporate personality such as perpetual succession. Directors are jointly and severally liable together with the company for all contractual debts and liabilities incurred during their terms of office.
Req number of persons/directors: 

Public
Type and Abbrev.
Object
Req number of persons/directors

Non Profit Company
Type and Abbrev.
Object
Req number of persons/directors

Study Unit 3
1. Formation of a company 
In the corporate law reform process in South Africa, key objectives were agreed to at NEDLAC and these objectives were taken into account in the drafting of the Companies Bill. The sections of the 2008 Act dealing with the incorporation of a company demonstrate most apparently the objects of flexibility and simplicity.
The 2008 Act accordingly provides for a full range of corporate structures, from the simplest to the most sophisticated and complex of businesses.
Incorporation is a right. The explanatory Memorandum to the companies bills clearly highlights the principle that incorporation of a company is a right, rather than a privilege bestowed by the State. The Memorandum states the following:
‘The new law provides for incorporation as of right, places minimal requirements on the act of incorporation, allows for maximum flexibility in the design and structure of the company, and significantly restricts the ambit of regulatory oversight on matters relating to company formation and design.’
The incorporation of a company involves the filing of a notice of incorporation. A notice of incorporation is defined as the notice to be filed in terms of s13 (1) , by which the incorporators of the company inform the Commission of the incorporation of the Company for the purpose of having it registered. The registration of the company is important because it allows for the transparency and accountability, and the keeping of relevant information about the registered entity.
In terms of the s13, the Notice must be filed together with the prescribed fee and must be accompanied by a copy of the Memorandum of Incorporation. The MOI is an important document that enables significant flexibility as to the relationship between a company and its stakeholders. It can accommodate very simple company structures or very detailed and complex provisions. The MOI is defined in s1 as the document, as amended from time to time, that sets out rights, duties and responsibilities of shareholders, directors and others within and in relation to a company and other matters as contemplated in s 15. The MOI can therefore determine the rights, powers and duties pf all stakeholders as well as the nature of the company, that is, whether it is a public or private company or another type of company.
2. Commission Enquiries
Although the Act allows for flexibility, there are circumstances in which the Commission is compelled to reject the Notice of Incorporation. Section 13 (4) of the Act states that: 
(4) The Commission—
b) Must reject a Notice of Incorporation if—
I. the initial directors of the company, as set out in the Notice, are fewer than required by or in terms of section 66(2); or
II. the Commission reasonably believes that any of the initial directors of the company, as set out in the Notice, are disqualified in terms of section 69(8), and the remaining directors are fewer than required by or in terms of section 66(2).
The Act further states in section 69 (8) that A person is disqualified to be a director of a company if— (a) a court has prohibited that person to be a director, or declared the person to be delinquent in terms of section 162, or in terms of section 47 of the Close Corporations Act, 1984 (Act No. 69 of 1984)
Therefore it is inadvisable for Vanitha and Wilma to register Sandra as a director and they should find appoint another candidate as a director before registration of the NGO because the Commission will be compelled to reject the application.
3. Company to Acquire Legal Personality
The registration of a company is regulated by section 14 of the Act. Upon acceptance of the NOI, the Commission assigns a unique registration number to the company. The Commission must enter the prescribed information relating to the company into the companies register. The register is one that is opened by the Commission and does not refer to a register that is kept at the relevant company.
If all formalities are in order, a registration certificate will be issues and delivered to the company. Such a registration certificate is conclusive evidence that all the requirements for the incorporation of the company have been complied with and that the company is incorporated from the date stated in the certificate. The date of incorporation on the certificate is the date in which the company comes into existence as a separate legal entity and therefore has a legal personality. 
4. The Memorandum of incorporation:
The Memorandum of Incorporation contains the following information: 
· Details of Incorporators
· Number of directors and alternate directors
· Share capital (maximum issued)
· Content of Memorandum of Incorporation
Alterable and unalterable provisions of the Memorandum of Incorporation
The Companies Act imposes certain specific requirements on the content of a Memorandum of Incorporation, as necessary to protect the interests of shareholders in the company. A number of default company rules or alterable provisions are provided for. Companies may accept or alter the following alterable provisions as long as the alteration remains consistent with the Companies Act.
· The Memorandum of Incorporation is the sole formal constitutive document
· The Memorandum of Incorporation must be lodged, at the Commission, before registration of the company together with the Notice of Incorporation
· In case of an inconsistency between the Memorandum of Incorporation and the Companies Act, the Memorandum of Incorporation will be invalid to the extent of its inconsistency.
‘Ring-fenced companies’ (section 15(2)(b) and (c):-
Section 15(2)(b) provides that the Memorandum of Incorporation of a company may contain special conditions applicable to the company and requirements in addition to those stipulated in the Act, for the amendment of such conditions. Section 15(2)(c) also allows the Memorandum of Incorporation to prohibit the amendment of any particular provision in the Memorandum of Incorporation. If the Memorandum of Incorporation of a company contains the provisions allowed by section 15 (2)(b) or (c), the name of the company must be followed by the expression “(RF)”. This is an abbreviation for the words “ring fencing” and is intended to warn outsiders dealing with the company that there are special conditions contained in the Memorandum which they should check. The Notice of Incorporation filed by the company must also contain a prominent statement drawing attention to each such provision and where it is located in the Memorandum of Incorporation (section 13(3)).
THUS:
RF follows the name of these companies. It is an important principle for representation of companies. An RF-company is one of the circumstances where a third party would be deemed to know the restrictions in the Memorandum of Incorporation. The other exception to the rule that a company is no longer subject to the doctrine of constructive notice is in case of personal liability companies.  
Procedure for the Amendment of the Memorandum of Incorporation:
The amendment may be proposed by:
· Board of directors
· Shareholders with at least 10% of the exercisable voting rights
· As required by Memorandum of Incorporation
Amendment must be adopted by special resolution (no need to convene a  shareholders’ meeting).
The rules:
· Adopted by the board of directors
· Must be ratified by an ordinary resolution of the shareholders’ meeting
· Subordinate to Memorandum of Incorporation
Companies Act, Memorandum of Incorporation and company rules:
Unless the Memorandum of incorporation provides otherwise, the board of directors may make, amend or repeal any necessary or incidental rules relating to the governance of the company in respect of matters not addressed in the Companies Act or the Memorandum of incorporation.
 A rule must be consistent with the Companies Act and the Memorandum of Incorporation, failing which it will be void to the extent of the inconsistency. 
If there are contradictions between the Companies Act 71 of 2008 and the Memorandum of Incorporation, the provisions contained in the Companies Act will enjoy preference. 
In other words, the order of preference is as follows:
1. Companies Act 71 of 2008
2. Memorandum of Incorporation
3. Rules 
The Memorandum of Incorporation and rules are binding/ creates a contractual relationship:
· Between the company and each shareholder
· Between or among shareholders of the company
· Between the company and each director or prescribed officer of the company
· Between the company and any other person serving the company as a member of a committee of the board.
5. Rules made by the Board of Directors
· Unless a company’s MOI provides otherwise, the board of directors of a company may make, amend or repeal any necessary or incidental rules relating to the governance of the company in respect of matters that are not addressed in the Act or in the MOI.
· The board much publish a copy of the rules in the manner required in terms of the MOI. A copy of the rules must be also filed with the Commission if this is in accordance with the MOI or the rules themselves.
· Any rules developed by the board must be consistent with the Act and with the company’s MOI. Any rule that is inconsistent with the Act or with a company’s MOI is void to the extent of inconsistency.
· Any rule made by the board of directors’ takes effect 20 business days after the rule is published, or on the date, if any, specified in the rule, whichever date is later. The rule is binding on an interim basis from the time it takes effect until it is put to a vote at the next general shareholders meeting of the company. The rule will become permanent once it is ratified by and ordinary resolution at the shareholders meeting
· Where the rule is not accepted by the majority of the shareholders, the board of directors may not make a substantially similar rule within the ensuing 12 months, unless it has been approved in advance by ordinary resolution at a shareholders meeting.
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