DEVELOPMENT OF INTERNATIONAL ENVIRONMENTAL LAW

1. April 1986 – explosion occurred at Chernobyl nuclear power plant in Soviet Union

2. Released radioactive substances into atmosphere

3. spread as far as Japan and Scandinavia

4. Soviet union took 2 weeks to acknowledge disaster

5. Was this purely domestic issue?

6. Was it governed by international law?

7. Could claims be brought against SU by states affected by this?

8. Was SU obliged to inform international communities immediately of disaster?

9. questions can be answered by referring to general principles of international law – state responsibility
10. not satisfactory way dealing with threats to land, seas, atmosphere
11. traditional international law – requires injured state to prove responsibility for damage caused
12. may allow coastal state to recover damages from owner of flag state of an oil tanker that discharges oil along its coast

13. fails to address prevention

14. fails to deal with damages to environment caused by pollutants from unidentified sources

15. depletion of ozone by chemical compounds emitted from many states illustrates complexity and gravity of problem

16. threats to environment call for concrete cooperative effort

17. draws on existing rules of customary international law
18. and treaty as legislative instrument

19. at same time employs new methods for securing international cooperation

20. cooperative enterprise is international environmental law

21. blend of “hard law” in form of customary rules and treaties

22. “soft law| comprising conference resolutions, guidelines and programmes of action

23. soft law – found in many branches of international law

24. plays greater roll in environmental law that any other branch of law

25. softness of environmental law illustrated by 2 instruments which expound basic principles of environmental law

· 1972 Stockholm Declaration of United Nations conference on Human Environment

· 1992 Rio Declaration on Environment and Development

· 2002 Declaration of Johannesburg World Summit on Sustainable development

26. all broadly phrased expositions of principles which make no attempt to employ language of obligation found in treaties

27. part of deliberative cooperative strategy

28. treaties take long to draft even longer to ratify

29. always likelihood that states most likely to cause environmental damage will not ratify treaty at all

30. conference declarations premised on broad consensus rather than consent do not impose obligations on states

31. they do reflect set of principles to guide states for violation of which they may be held politically, not legally accountable

32. soft law instruments are not enforceable

33. there is little difference in enforceability between principle 1 of Stockholm Declaration

· man has fundamental right to freedom and equality and adequate conditions of life

· in an environment of a quality that permits a life of dignity and well being

· bears a solemn responsibility to protect and improve environment for present and future generations

34. Article 24 of African Charter on Human and people’s rights declares in legally binding treaty

35. All peoples shall have right to general, satisfactory environment favourable to their development nor are such declarations different in legal effect from those found in constitutional instruments SA’s BOR

[image: image1.emf][image: image2.emf]Section 24

36. Much of environmental law is nonjusticialbe en unenforceable

37. much better to have standards and policy guidelines in place now

38. “hard” law  found largely in customary law rules of state responsibility and in growing body of multilateral treaties that seek to protect different features of environment

39. these rules and soft law principles derived from conference declarations, 


provides comprehensive if not a coherent body of law

40. the most NB UNEP

41. done much develop and promote programmes of action and guidelines

STATE RESPONSIBILITY AND THE ENVIRONMENT
1. draft articles on state responsibility prepared by International Law commission provide broad framework for international law

2. state commits wrongful act when “conduct consisting of an action/omission is attributable to the state under international law

3. constitutes breach of international obligation of sate

4. injured state entitled to obtain from state that has committed internationally wrongful act – full reparation in form of restitution in kind, compensation

5. state commits internationally wrongful act when it uses, allows territory to be used in such a way as to cause harm/injury to territory of another state or to persons/property in that state

6. leading case Trail Smelter Arbitration
· dispute between USA and Canada

· over damage caused to crops in USA by sulphur dioxide fumes from smelter in Canada

· Arbitration Tribunal stated:

· No state has right to use/permit use of territory in such a manner as to cause injury by fumes in or to territory of another or properties of persons therein

· When case is of serious consequences and injury is established by clear and convincing evidence

7. principle reaffirmed by International Court of Justice in Advisory Opinion on legality of threat or use of nuclear weapons
· existence of general obligation of states to ensure that activities within their jurisdiction and control respect environment of other states or of areas beyond national control is now part of corpus of international law relating to environment
8. Prinicple found in both 1972 Stockholm Declaration and 1992 Rio Declaration

9. recognises responsibility of states to ensure that activities within their jurisdiction or control do not cause damage to environment of other states or of areas beyond limits of national jurisdiction

10. 1982 law of sea convention gives treaty force to principle of sic utere tuo, ut alienum non laedas in art 194

· States shall take all measures necessary to ensure that activities under their jurisdiction and control are so conducted as not to cause damage by pollution to other states and their environment

11. obligation imposed upon  a state not o engage in activities within its territory that causes harm to other sates requires state to ensure that private persons within its territory act in accordance with obligation

12. standard of care to be observed by states in activities that my cause environmental harm is unclear. 
13. some support for strict liability which would make state liable without fault for damage caused by ultra-hazardous activities within its territory.

14. such as risks posed by nuclear power plants

15. 1972 Convention on International liability for damage caused by space objects provides for absolute liability for damage caused by space objects

16. standards of due diligence more generally accepted than  that of strict liability

17. actual damage must have been caused before state may be held responsible 

18. some cases this presents no difficulties

19. damage caused to crops from poisonous fumes emitted by smelter usually be demonstrable

20. as will be the source

21. damage/harm caused to ozone layer less obvious

22. more difficult to attribute to particular state

LIABILITY FOR ACTS NOT PROHIBITED BY INTERNATIONAL LAW

1. ILC many years engaged in drafting instruments on subject of activities not prohibited by international law

2. involves risk of causing significant trans boundary harm through physical consequences

3. 2001 ILC adopt set of draft articles on prevention of transboundary harm from hazardous activities

4. deal with risk management, cooperation by states in respect of activities not prohibited by international law

5. which may cause significant transboundary harm

6. articles require state to abide by duty of “due diligence”

7. taking preventive measures

8. due diligence manifested in reasonable efforts by state to inform itself of factual and legal components  that relate foresee ability to a contemplated procedure and to take appropriate measures in timely fashion to address them

9. measures include formulating policies to prevent transboundary harm and implementing those policies

10. 2004 – ILC approved set of nonbinding principles on international liabilities for injurious consequences arising out of acts not prohibited by international law

11. aims to ensure prompt and adequate compensation to natural/legal person

12. including states, that are victims of transboundary damage

13. including damages to environment

14. Principle 4 – states to take necessary measures to ensure compensation is available for victims caused by hazardous activities
15. measures to include imposition of liability upon persons in control of hazardous activity

16. in accordance with polluter pays principle

17. liability not require proof of fault

18. states should require persons in control of hazardous activities to maintain financial security

19. insurance – cover claims of compensation

20. principle 6 – states should provide for appropriate domestic and international procedures to ensure that compensation is paid

PRINCPLES OF INTERNATIONAL COOPERATION

1. general principles of state responsibility provide inadequate legal system for enforcement of international standards of environmental protection

2. interstate claims premised on wrongful acts

3. some degree of fault and proof of actual damage are no substitute for environmental regulation

4. need for community response which focuses on prevention and regulation

5. rather than reparation and adjudication

6. which aims at control and avoidance of environmental harm

7. and at conservation and SD of natural resources

8. explains why emphasis of international environmental law is on development of supervised treaty regimes to protect environment

9. basis for these treaty regimes found in guidelines, standards expounded at international conferences: Stockholm, Rio and Johannesburg

10. Some of principles that guide and shape international environmental law

a. Sustainable development

· Tension for demand for development on part of states and protection/preservation of environment address by principle of SD

· Rio declaration states: 
Right to development must be fulfilled
To equitably meet developmental and environmental needs of 
present and future generations (principle 3)

To achieve SD environmental protection shall constitute integral 
part of development process

Cannot be considered in isolation from it (principle 4)

· Difficult to apply principle equally to developed and developing states

· Recognised by Rio declaration when it declares that

· in view of different contributions to global environment degradation, states have common but differentiated responsibilities

· developed countries acknowledge responsibility that they bear in international pursuit of SD 

· in view of pressures societies place on global environment

· and of technologies and financial resources they command (Principle 7)

b. Notification

· Duty on states to notify other states timorously of any environmental hazards 
· That are likely to produce harmful effects on environment of states
· Related to this requirement – state with knowledge of activities likely to have significant adverse transboundary environmental effect should consult with states likely to be affected at an early stage
c. EIA

· States are required to undertake EIA for proposed activities that are likely to have significant adverse impact on environment
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