ENVIRONMENTAL JUSTICE
1. not principle of environmental law

2. it is an emerging concept

3. nature’s environmental bounty should not be equitably distributed 

4. certain sectors of society should not bear unequal brunt of negative environmental impacts

5. Hofrichter define:

· Central principle stresses equal access to natural resources and right to clean air and water, adequate health care, safe workplace

· Environmental problems remain inseparable from other social injustices ie: poverty, racism

6.
In SA context defined:
· About social transformation

· Directed towards meeting basic human needs 

· Enhancing quality of life-economic quality, housing, democracy

· Linking environmental and social injustices – seeks to challenge abuse of power which results in poor people having to suffer effects of environmental damages caused by greed of others

7.
Gaining momentum internationally

8.
SA – takes on acute dimension in view of past – apartheid ideology inflicted greater degree of 
inequity and insults on poorer people than would’ve been case in normal society

9.
NEMA includes EJ in 2 of its national environmental management principles:

· EJ must be pursued so that adverse environmental impacts shall not be distributed in such manner as to unfairly discriminations against any person

· Equitable access to environmental resources, benefits and services to meet basic human needs and ensure human well-being must be pursued and special measures may be taken to ensure access hereto by categories of person disadvantaged by unfair discrimination

***********

HUMAN RIGHT TO A DECENT ENVIRONMENT

1. SA – includes environmental rights in 1st democratic constitution

2. SCA

· by including environmental rights as fundamental justiciable human right – constitution requires that environmental consideration be accorded appropriate recognition and respect in administrative process on SA

INTERGENERATIONAL EQUITY
1. recent international norm

2. Edith Brown Weiss
-
argues in favour of planetary trust


-
for future generations


-
she argues humans have obligation towards them


-
genetic urge in humans to care for their offspring


-
caring for future effective way managing present

4.
Included in environmental right in SA Const

5.
Exhorts – environment to be protected for “benefit of present and future generations.”

6. Advisory Opinion on the Legality of the Treaty and Nuclear Weapons

· Vice president noted – nuclear weapons have potential to destroy ecosystem of planet 

· UN Charter not limit themselves to present

· Look forward to promotion of social progress

· Betters standards of life

· Fix their vision on present and “succeeding generations”

7. King v Dykes
· Owner of land not use land in way which may prejudice neighbours/community

· He holds lands in trust for future generations

8. BP Southern Africa case
· Balancing of environmental interests with justifiable social and economic development to be conceptualised well beyond present living generation

· Must be correct

· S 24 – requires environment to be protected for benefit of “present and future generations”

***********

PUBLIC TRUST DOCTRINE

1. central role in heyday of US Environmental movement – 1970’s

2. largely because of Joseph Sax’s ideas

3. Illinois Central Railroad Company

· Encapsulates public trust doctrine in 19th century

· Concerned validity of grant by State of Illinois of portion of shorefront on Lake Michigan

· Court held grant invalid

· State holds resource which is available for free use of general public – court will look with scepticism upon government conduct 

· Which either to reallocate resource to more restricted uses

· Or to subject public use to self interest of private parties

9.
US – use to apply to tidelands and waters in navigation

10.
Doctrine extended to include national parks, wildlife

11.
Not an American notion

12.
Origins go back to Roman Law – classified certain property not being capable of private ownership.

13.
Suggested certain property belonged to people 

14.
Referred to as res universitas

11. finds expression in one of NEMA principles

· environment held in public trust for people

· beneficial use of environmental resources must serve public interest

· environment must be protected as people’s common heritage

12. also incorporated in National water Act

***********

PRECAUTIONARY PRINCIPLE

1.
Enjoys currency in many developed countries – esp EC

2.
Originated in West German environmental law – Vorsorgeprinzip – principle of foresight
3.
Enunciated in Principle 15 of Rio Declaration:

· threats of serious/irreversible damage – lack of scientific certainty not be used as reason for postponing cost-effective measures to prevent environmental degradation

4.
Includes cost benefit element

5.
Maurice Sunkin – most progressive formulation – could overturn traditional burden of proof

6.
Project normally goes ahead unless there’s evidence of serious environmental consequences

7.
PP – cannot proceed unless can be shown that will not cause serious environmental 
degradation or 
pollution

8.
Sands – PP provides guidance on development and application of environmental law where there is 
uncertainty
9.
Australian Court
-
application of PP





-
“central element in decision-making process and not merely a 







potential aspiration”

10.
Incorporated into many international instruments such as climate change

11.
NEMA states
· risk-averse and cautious approach is applied

· takes into account limits of current knowledge about consequences of decisions and actions

12.
PP also reflected in marine living resources act

***********

POLLUTER PAYS PRINCIPLE

1. Costs of pollution should be born by generator of pollution and not society at large

2. Principle 16 Rio Declaration:

· National authorities endeavour to promote internalisation of environmental costs

· Use economic instruments with due regard to public interest

· Without distorting international trade and investment

3. Adopted in SA in number of policy documents

4. Incl White Paper on Environmental Management in SA
· Those responsible for environmental damage must pay repair costs

· To environment and human health

· Costs of preventive measures to reduce/prevent further pollution and environmental damage

5. White Paper on a Minerals and mining policy in SA

· Endorsed polluter pays principle

· Plays key roll in mining and other industries

· PPP – be applied in regulation and enforcement of environmental management

· Mining entrepreneur responsible for all costs pertaining to impact of operation on environment

6. NEMA includes PPP in following terms:

· Costs of remedying pollution, degradation, adverse health effects be paid by those responsible for harming environment

