JUDICIAL MEASURES – NONCRIMINAL SANCTIONS

LEGAL STANDING : LOCUS STANDI

1.
S 38 Constitution changed locus standi requirement

2.
Past – difficult for NGO’s and concerned citizens to bring action where 
environment was 
threatened.

3.
Previously – individual had to show had some degree of personal interest in 
matter

4.
S 38 sets out person who may approach competent court alleging that right in 
BOR has been infringed or threatened, namely:

· Anyone acting as a member of or in the interest of a group or class of persons

· Anyone acting in public interest

· An association acting in interest of its members

5.
Individuals and NGO’s may now approach court to bring action in public interest

6.
Rights contained in BOR included environmental right

7.
Litigant should allege in pleadings that environmental right and/or for example 
right to just administrative action have been threatened of infringed.

8.
Provisions apply in respect of court proceedings only and not to other tribunals
9. 
Woodcarb
· Respondent took point that applicant lacked necessary locus standi

· On grounds: Atmospheric Pollution Prevention Act provided for criminal sanctions, not for civil remedies as was case before court

· Court held – purpose of legislation was to control installation and use of scheduled processes generally

· Applicant was implicitly entitled to bring an interdict application

· Court further held – applicant could rely on public interest clause in this instance
10. Wildlife

· Court held that even if there are circumstances where locust standi section is not applicable and where statue imposes an obligation on state to take certain measures to protect the environment in interest of public

· Body such as society should have locus standi in common law to apply for an order to compel state to carry out its statutory obligations

11. NEMA builds on this foundation – elaborate further regarding locus standi in environmental matters
12. “Legal standing to enforce environmental laws”

· Amplifies circumstances in which relief may be sough 

· Tailors constitutional provision to accommodate environmental needs – list persons/group of person who may seek relief

· There are:

1) that person’s or person’s group own interest

2) interest of, or on behalf of, person who is for practical reasons, unable to institute such proceedings

3) interest of or on behalf of group or class or persons whose interests are affected

4) in public interest

5) interest of protecting environment

13. Locus standi in BOR and NEMA increases opportunities public interest litigation in environmental sphere

14. ONLY applies to court proceedings not other tribunals

PRIVATE PROSECUTIONS

1. Dealt with in NEMA
2. Section in NEMA builds on general provisions of CPA
3. any person in public interest/interest of protecting the environment may institute/conduct a prosecution
4. i.r.o breach/threatened breach of any duty, except public duty, resting on organ of state
5. where that duty is concerned with the protection of environment 
6. breach of that duty is offence
7. modifies conditions set out in CPA which regulates private prosecutions
8. provides that person conducting private prosecution shall not be required to produce AG certificate stating that has refused to prosecute the accused
9. private prosecutor shall not be required to furnish security – provided certain conditions are met
10.  one of these conditions – only applies if person prosecuting privately does so through an attorney/advocate entitled to practice in SA
11. written notice of intended prosecution has been given to appropriate private prosecutor
12. question of costs liberalised

13. court may order person convicted on private prosecution to pay costs and expenses of prosecution

14. adverse court order may be made against person bringing private prosecution
15. only if they did not set out a concern for public interest or prosecution of environment
16. or  that prosecution was unfounded, trivial
STANDARD OF JUDICIAL REVIEW

1. concerned with extent to which court can enquire into merits of administrative action decision

2. potent instrument regarding decisions affecting environment

3. past – reviewed administrative action on very limited grounds

4. administrative justice clause in BOR – changed position

5. section 33 greater scope for challenging merits of AA affecting environment

COMMON LAW

1. traditionally courts review AA on grounds of unreasonableness, mala fides

2. Union Government v Union Steel Government 
· No authority for proposition that court of law will interfere with exercise of discretion on mere grounds of reasonableness

· Emphasis always on necessity of unreasonableness being so gross something else can be inferred

3. drawback of this structured approach illustrated in Administrator Transvaal and Firs Investments
· JHB City Council opposed approval of controversial proposal to rezone residential area where Firs shopping centre is today

· Council led expert evidence – proposal was contrary to sound town planning principles

· Appellate division relied on Union Steel

· “bringing Administrators decision rejecting scheme under review, would not avail City Council to establish that administrator probably made a wrong decisions

· Judged by criteria of sound town planning principles

4. Over the years – courts made gradual in-roads to so called “symptomatic unreasonableness: approach

5. Hira v Booysen

· Departure from traditional grounds of review

· Court effectively set aside decision on review on grounds that it was not supported by substantial evidence

6. impetus for re-assessment of traditional grounds for review given by constitutional administrative justice clause

7. Roman v Williams

· Judge held common law review grounds were not relevant anymore

· Constitutional test of legality overrides common law review grounds
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1. Grounds for review codified in 6(2) of PAGA

2. court will still have active role to play in developing these provisions

3. will rely on common law principles to do so

4. Phambilli 2

· CC considered relationship between traditional common law grounds of review and S 6 of PAJA

· Courts power to review flows from PAJA and Constitution

· Common law informs the provisions of PAJA and Constitution

· Derives its force from the constitution

· Considered key ground of review relating to unreasonableness in S6(2)(h)

· Must be construed with constitution

· Particular S 33 0 required AA to be reasonable

· Should then be understood toe require simple test

· What constitute reasonable decision depends on circumstances of each case

5. this rational approach will have profound implications for AA

ENFORCEMENT OF STATUTORY DUTIES

COMMON LAW

1. litigation around enforcement of statutory duties arises in 2 ways

2. 1st – application be brought to compel exercise of statutory duty (mandamus) 

· Regard must be had to whether provision imposing duty is directory or permissive

· Van Huyssteen NO

· Concerned erection of steel mill at Langebaan Lagoon

· Whether applicant had right to compel respondent Minister to appoint board of investigation provided for in Environment Conservation Act and to order such appointment

· Was held – relevant provisions of act was permissive

· No obligation on Minister to appoint a board

· Applicants accordingly had no right to compel constitution thereof

· Board was appointed

· Wildlife Society of SA

· Applicant succeeded in application for an mandamus compelling minister of EA to give effect to Transkei Environmental Decree
3. 2nd plaintiff may seek some form of relief

· Verstappen 

· Plaintiff sought interdict on ground that she was suffering health problems

· Local authority dumping waste on adjoining property  without requisite permit

· Case failed

· Applicant had not shown that she was likely to suffer special damage
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1. section codifies in statutory form remedies for review in our law

INTERDICTS

1. is an invaluable mechanism for concerned environmental citizen

2. application for court order

3. order respondent to desist from particular course of action

4. number of requirements have to be met 

5. including requirement that action/threatened action must be imminent, wrongful

6. there must be no other way of apprehending threatened harm

7. number of environmental cases concerns applications for interdicts

8. LF Boshoff

· Four requisites for granting of temporary relief in following terms:

· Applicant for relief must show

1) right that is subject matter of main action and which he seeks to protect by means of interim relief is clear, if not clear – prima facie established though open to some doubt

2) right is only prima facie – well0grounded apprehension of irreparable harm to applicant

3) balance of convenience favours granting of interim relief

4) applicant has no other satisfactory remedy
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