JUDICIAL REMEDIES

CRIMINAL SANCTIONS

1. Rabie – most widely prescribed sanction for implementation of environmental legal and administrative provisions
2. make NB distinction between application of criminal penalty as primary/independent sanction – environmentally harmful activity is outlawed directly
3. and its application as subsidiary/supporting sanction  - reliance in 1st place based on administrative measures – permit requirement (criminal measure applied when administrative control is breached/not complied with)
· highly desirable

· anticipates environmental harm before it occurs
· application of preventive principle
4. virtually all environmental legislation stipulates some kind of criminal sanction
5. monetary fine and/or imprisonment for specified period
6. age old criticism – fines are too low
7. NEMA amendment – provides for criminal sanctions to be administered by environmental management inspectors for “specific environmental management acts”.
STRICT LIABILITY

1. state has to prove elements of alleged offence

2. including mental element of culpability – mens rea

3. Direct intent of negligence

4. mental element problematic to prove

5. environmental legislation often provides for strict liability

6. commission of act is sufficient to establish offence

7. mental element need not be proved

STATUTORY PRESUMPTIONS

1. Onus shifted to accused

2. must disprove element of crime

3. common feature of statutory environmental offence

4. For ex. Marine Pollution Act

5. status of all presumptions brought into questions by S 35 Constitution

6. S 35 – every person right to fair trial, right to be presumed innocent

7. S v Mumbe

· Accused in possession of ivory

· Had been convicted under nature conservation ordinance – applies in Gauteng

· Court considered validity of presumption under limitations clause of 93 Constitution

· Concluded – presumption not reasonably necessary

· Justification for deeming provision not been established
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