PROCEDURAL FAIRNESS

1. S 33(1) – everyone has right to administrative action that is lawful, reasonable and procedurally fair.

2. Fundamental to administrative decision making

3. Taken up by PAJA – administrative action which materially and adversely affects the rights of any persons or legitimate expectations must be procedurally fair

4. Administrator, Transvaal and others v Traub and others

· Inherent to procedural fairness is audi alteram partem rule (let the other side be heard)

· Principle of natural justice that’s part of our law

· Public official/body give decision affecting an individual in his liberty/property – has right to be heard before decision is taken

5. Director: Mineral Development, Gauteng Region and another v Save the Vaal Environment

· Appellant granted mining licence to the appellant

· Carry out open cast mining near vaal river

· Respondent – not been permitted to make representations prior to licence being granted

· Applied successfully to HC for review of decision

· SCA – rejected appellants argument that S 9 of Minerals Act excluded audi alteram partem rule

RIGHT TO REASONS

1. S 33(2) PAJA

2. Baxter

· Duty to give reasons entails duty to rationalise the decision – decision maker must apply mind to matter

· Furnishing reasons satisfies NB desire on part of affected individual to know why a decision was reached

· This is fair

· Conducive to public confidence in administrative decision making process

· Rational criticism of decision only be made when reasons for it are known

· May serve as an educative Process

· Subjects administration to public scrutiny

· Provides NB basis for review / appeal

· S 5 PAJA – gives effect to constitutional imperative in S 33(2) for written reasons = any person whose rights have been adversely and materially affected by administrative action and who hasn’t’ been given written notice for the action may, within 90 days of the date on which that person becomes aware of the action, request that the administrator give reasons.

3.
Administrator, Transvaal and Firs Investments
· Opposition to rezoning of proposal to rezone residential area to business

· Today is Firs Shopping Centre 

· Chief Justice Ogilvie – failure to furnish reasons my add colour to inference of arbitrariness

RIGHT OF ACCESS TO INFORMATION

1. S 32 of Constitution provides:

Everyone has the right of access to

· Any information held by the state and

· Any information that’s held by another person and is required for the protection or exercise of any rights

2.
National Legislation must be enacted to give effect to this right

3.
Aquafund 
· Every person entitled to lawful administrative action

· Person must be entitled to information as is reasonably required by him to determine whether right to lawful administrative action has been infringed or not

· Person not able to establish whether rights infringed – clearly be prejudiced

4.
The trustees for the Time being of the Biowatch Trust
· NGO successfully obtained order obliging respondent to make available certain records concerning commercial release of genetically modified organisms into SA agricultural sector

6. inclusion of rights of access to information in BOR – conformity with international law
7. Principle 10 Rio Declaration:

· Environmental issues best handled with participation of all concerned citizens at relevant level

· National level – individual shall have appropriate access to information concerning environment that is held by public authorities

· States shall facilitate and encourage public awareness and participation

· Making information widely available

8. Promotion of access to information

· Purpose : give effect to constitutional right of access to any information held by the state and any information held by another person and that is required of exercise or protection of any rights

· No distinction between environmental and other information

· Act applies to information held by governmental bodies

· Also refers to access to personal information held buy private bodies

· NEMA enacted year before PAIA

· NEMA – decisions must be taken in an open and transparent manner, and access to information must be provided for in accordance with the law

· S 31 NEMA gives effect to S 32(2) of Constitution

· NEMA provides

· S 31(1)
-
access to information held by the state is governed by the statute contemplated in S 32 of the Constitution = everyone is entitled to have access to information held by the state and organs of state which relates to the implementation of this act and any law affecting the environment, future threats to the environment, including any emissions to water, air, sol and the production, storage and disposal of hazardous waste

· Such information can be refused

· request is unreasonable or formulated in too wide a manner

· public order or national security would be negatively affected

· protection of commercially confidential information

· granting of information endangers protection of environment

· protection of personal privacy

ADMINISTRATIVE REMEDIES

PERMITS, LICENSING AND SCHEDULING

1. numerous statutes require obtaining permit before particular activity can be carried out
2. extraction of natural resources
3. permit requirements for fishing, mining
4. activities causing pollution may also require permit or licence
5. National Environmental Management: Air quality Act – certain activities require permit before being allowed to proceed
6. permit imposes conditions

7. breach of conditions may result in abatement notice or criminal offence
8. relevant question – whether lack of permit/breach of its conditions relied on by an affected 3rd party

9. Verstappen

· Sought interdict preventing local authority dumping waste into disused quarry adjoining property

· Grounds – local authority had not obtained requisite permit to dump waste under Environment Conservation Act

· She lacked locus standi

· Case heard prior to Constitution

· Doubtful whether similar outcome would be reached today

ABATEMENT NOTICES AND DIRECTIVES

1. many statues include provisions empowering officials to issue abatement notices or directives

2. directive central in S 28 of NEMA

3. authorities may require various stipulated measures to be taken to clean up/prevent pollution

4. Minerals and Petroleum Act – Minister may diret holder of prospecting mining, production operation right to carry out stipulated measures where there is ecological degradation, pollution as result of such operation

5. Conservation of Agricultural Act – objective is to provide for conservation of natural agricultural resources of SA

6. executive Officer may issue directions to order land user to comply with particular control measure issued by him

ALTERNATIVE DISPUTE RESOLUTION

1. pioneered by labour law movement in SA

2. applied to other branches of law

3. holds particular potential in environmental disputes – disparate number of parties have varied and divergent interest in particular issue

4. Paul Pretorious – 3 major categories

· dispute resolution process involving private decision making by parties themselves – negotiation and mediation, 

· dispute resolution process involving adjudication by 3rd parties – arbitration

· dispute resolution process involving adjudication by public authority – formal court litigation 

NEMA AND ADR

1. NEMA includes complex set of provisions regarding conflict resolution

2. divided into measures which attempt to resolve environmental conflicts between different sphere of government and those   that provide form of dispute resolution mechanism between private parties and government

3. dispute resolution – elaborated in Chapter 4 of NEMA – Fair Decision-making and Conflict Management

4. 4 different dispute resolution procedures

· Facilitation

· Conciliation

· Arbitration

· Investigation

5. chapter refers to all 4 – mainly focused on conciliation

6. provides for resolution of intergovernmental conflicts by empowering Minister, MEC or municipal council to refer dispute concerning any of its functions which effects environment to conciliation

7. dispute can be referred to DG, conciliator

8. resolution outside nongovernmental persons involved – anyone may request Minister, MEC or municipal council to appoint facilitator to call and conduct meetings of I&AP’s

9. purpose of reaching agreement to refer difference to conciliation

10. S 17 – dispute concerning protection of environment before a court/tribunal may be referred to conciliator appointed by DG under this Act

11. Conciliation not resolve dispute – matter referred to arbitration with concurrence of parties

ARBITRATION

1. matter referred to arbitration under NEMA

2. governed by Arbitration Act

3. arbitrator could be appointed from panel of arbitrators provided for under NEMA

APPOINTMENT OF PANEL

1. NEMA provides for appointment of panel by Minister

2. comprise members who can render facilitation, conciliation, arbitration or investigation services

GENERAL

1. S 22 – including listing of number of factors which must be taken into account in conciliation, facilitation, investigations
2. DG also obliged to keep record and prepare an annual report on environmental conflict management
3. must be submitted to Committee of Forum  (2 main institutions provided for in NEMA
4. DG must designate an officer to provide information to public on appropriate dispute resolution mechanisms
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