SECTION 24 (a)

Everyone has the right – 


To an environment that is not harmful to their health or well-being; and 

“Everyone” has the right:

Rights of People

1. ethical questions – whether “everyone “refers to humans or whether extended to animals or inanimate objects

2. argued that previously woman/slaves did not enjoy rights

3. civil society extended fundamental rights to these groups

4. animals should be accorded rights

5. increasing concern in SA with animal rights including ethical and humane treatment

6. Peter Singer

· Pioneer of animal rights movement

· Defied biblical injunction that man has dominion over earth and living creatures in 1975 publication – Animal Liberation

· Argued – animal interests receive equitable consideration with regard to human interest

· Work provided new ethic  for treatment of animals

· Philosophers now debate whether we can recognise “animal rights”

7. Tom Reagan

· The case for animal rights

· Only being with inherent values have rights

· Mentally normal mammals of year/ more are subjects of life

8. SA – arguments not find favour

9. BOR not extend rights to animals or inanimate objects

Locus standi requirement

1.
S 38 Constitution changed locus standi requirement

2.
Past – difficult for NGO’s and concerned citizens to bring action where 
environment was  threatened.

3.
Previously – individual had to show had some degree of personal interest in 
matter

4.
S 38 sets out person who may approach competent court alleging that right in 
BOR has been infringed or threatened, namely:

· Anyone acting as a member of or in the interest of a group or class of persons

· Anyone acting in public interest

· An association acting in interest of its members

5.
Individuals and NGO’s may now approach court to bring action in public interest

6.
Rights contained in BOR included environmental right

7.
Litigant should allege in pleadings that environmental right and/or for example 
right to just administrative action have been threatened of infringed.

8.
Provisions apply in respect of court proceedings only and not to other tribunals

9.
Woodcarb:

· Respondent took point that applicant lacked necessary locus standi

· On grounds: Atmospheric Pollution Prevention Act provided for criminal sanctions, not for civil remedies as was case before court

· Court held – purpose of legislation was to control installation and use of scheduled processes generally

· Applicant was implicitly entitled to bring an interdict application

· Court further held – applicant could rely on public interest clause in this instance

10. Wildlife Society

· Court held that even if there are circumstances where locust standi section is not applicable and where statue imposes an obligation on state to take certain measures to protect the environment in interest of public

· Body such as society should have locus standi in common law to apply for an order to compel state to carry out its statutory obligations

11.
NEMA
· Relief may be sought for any breach/threatened breach of any provision thereof

· Including principle contained in chapter 1

· Or any other statutory provision concerned with protection of environment

· Or use of natural resources

· Extends constitutional clause which only grants locus standi for threats to rights in BOR

· Accommodates environmental needs 

· By listing person/group of persons who may seek relief in

1) persons or group of persons own interest

2) interest of or on behalf of a group or class of persons whose interests are affected

3) public interest

4) interest of protecting environment

The vertical and possible horizontal effect of environmental right

1. BOR does have horizontal effect

2. extend is however debated

3. S 8 – 
Const applies to all law and provision in BOR  binds natural and juristic persons to extent that it is applicable

Taking into account nature of right and nature of duty imposed by right

4.
“Direct operation”
-
right in BOR be used to ground substantive 






right held by 1 private person against another 





private person.

5.
“Indirect operation”
-
right may only influence court’s interpretation 





and development of common law

6.
environmental right capable of being applied both indirectly and directly in 
disputes between  private persons

7.
Right which is both capable of and suitable for horizontal application

Everyone has “the right”:

1. environmental right incorporates characteristics of fundamental rights and socioeconomic rights

2. it has 1st ,2nd  and 3rd  generations characteristics

Right to an “environment”:

1. broad concept
2. not defined in constitution
3. defined in NEMA
4. Includes natural resources such as air, land, water, plants, wild animals and micro organisms.
5. includes planning and development laws which regulates spatial conditions in rural settlements, towns and cities 
6. as well as laws dealing with human constructs
7. forms part of SA’s cultural heritage
8. suggested term be broadly interpreted
9. to include relationships with natural resources, cultural heritage and urban environment
An “environment…not harmful to…health or well being”

-“The right to …health”:

1. applies in 2 distinct ways

2. environment may be damaging to person’s health

3. does not avoid foul of right concerning health – S27

4. not infringe on person’s right to access health care service

5. health component of environmental concern

6. environmental right goes beyond S 27

7. Verstappen v Port Edward Town Board and others

· Plaintiff sought order for interdict

· Was suffering health problems

· Local authority was dumping waste on adjoining property without requisite permit

-“The right to …well being”:

1. 2nd aspect

2. elevates right beyond health but to a not readily determinable realm

3. implies – environment has not only an instrumental value, but aspects of environment have inherent worth and are deserving of conservation for value

4. particular area may deserve protection

5. ambit is limitless

6. relevant in pollution context

7. Hichange Investments

· Concerning legal recourse available to applicant in an industrial area where neighbouring respondent industry was causing various forms of pollution

· J Leach – “no one should be obliged to work in environment of stench, 
working in environment contaminated by H2S adverse to one’s well-being”

8. What constitutes well-being?

· Relative to nature and personality of person seeking to assert right

· Will be decided on facts of particular case

9. Encompasses essence of environmental concern – sense of environmental integrity

The right to have “the environment…protected…”

1. Socio-economic right

2. impose positive duty on state to secure environmental quality

3. legislation and measures in place must prevent pollution and ecological degradation”, promote conservation

4. no compliance – question of review and other administrative law implementation measure become relevant

5. judicial review
-
widened by administrative justice clause

6. Includes “SD” criteria in administrative decision making.

“For benefit of present and future generations”

1. international norm of “soft” law origin

2. intergenerational equity

3. endorsed by”

· Edith Brown Weiss – refers to planetary trust for future generations to whom humans have an obligations

· International Court of Justice in it s Advisory Opinion in the Legality of the Treaty on Nuclear Weapons – Justice Weeramantry found ideals of UN charter are not limited to present but also cover succeeding generations

· King v Dykes – ownership of land in modern times requires more reasonable conception of land se, entails that land is held in trust for future generations

4. BP Southern Africa

· Balancing of environmental interests with social and economic development is to be looked at beyond present living generations 

· S 24 requires that environment be protected for benefit of present and future generations

5. Fuel Retailers

· Role of court NB in context of protection of environment

· Giving effect to principle of SD

· NB of protection of environment can’t be gainsaid

· Protection vital to enjoyment of other rights contained in BOR

· Vital to life itself

· Must be protected for benefit of present and future generations

· Present generation – holds earth in trust for next generation

· Trusteeship – carries responsibility to look after environment

· Duty of court to ensure responsibility is carried our

6. NEMA – environment must be held in public trust for people

         Environment must be protected as people’s common heritage
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