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ESSAY QUESTIONS

EVI301-A
2010 Second Semester – Assignment 2
A well-known business man, Mr Shakes, is arrested and accused of committing massive fraud and corruption relating to government tenders. It is alleged that he inter alia bribed a high ranking government official to obtain many of these tenders. While he is detained, the police search his house and place of business and also the offices of his attorney. Amongst other incriminating documentation, they seize a fax that is important proof of the generally corrupt relationship between Mr Shakes and the high ranking government official. During his bail application, Mr Shakes is faced with a hard choice: if he testifies in order to ensure his release on bail, he will also give evidence that will incriminate him on the main charge.
(a)
During the trial, Mr Shakes’ legal advisor objects to the admissibility of some of the documents seized at his legal offices on the ground that they constitute privileged information. Do you agree? Fully discuss.
(10)
 
Before legal professional privilege will apply, the following requirements must be met:

The legal adviser must act in a professional capacity

This is a question of fact and a strong indication would be the payment of a fee, although the absence of such would not necessarily be conclusive evidence of the opposite.  The grounds for following the approach of the English courts were set out in Mohamed v President of the Republic of South Africa 2001 2 SA 1145 (C) in that salaried legal advisers (e.g. those employed by corporations and statutory bodies) are recognised as acting in a professional capacity for the purposes of this privilege.

The communication must be made in confidence

This is a question of fact and such confidentiality will be assumed if the legal adviser was consulted in a professional capacity for the purpose of obtaining legal advice.  Where the nature of the communication makes it clear that it was intended to be communicated to the opposing party, it will not be accepted that the communication was made in confidence.

The communication must be aimed at obtaining legal advice

This is a question of fact and communications made in privilege, but not with the intent of obtaining legal advice, will not be protected by professional privilege.  In S v Kearney 1964 2 SA 494 (A) for example it was held that statements made simply to serve as a witness statement weren’t made to obtain legal advice and professional privilege doesn’t apply.
The communication mustn’t be made intending to further a crime

Legal professional privilege will not be upheld if legal advice is obtained for the purposes of furthering criminal activities.

The client must claim the privilege

Such privilege attaches to the client and, if he doesn’t claim it, the court will not uphold it.  A legal representative will be bound by a client’s waiver of such privilege.

The documents seized at the offices of Mr Shakes’ legal advisor would be protected by legal professional privilege if it fulfils the requirements set out above.  However, if it does not, it would be admissible evidence.
(b)
The main bone of contention, however, is the fax that was seized from Mr Shakes’ place of business. The author of this fax is a foreign national and fears that he will be arrested if he ever sets foot in South Africa. Fully discuss whether you would allow this fax to be handed in as evidence.
(10)

Hearsay is evidence, whether orally or in writing, the probative value or which depends upon the credibility of any person other than the person giving such evidence.  The fax would qualify as hearsay evidence.  Hearsay is generally inadmissible because it is not reliable, but certain exceptions are admissible in terms of Section 3(1) of the Law of Evidence Amendment Act, 45 of 1988:

i)
Each party against whom the evidence is to be adduced agrees to its admission.

ii)
The person upon whose credibility the probative value of the hearsay evidence depends testifies during the proceedings.

iii)
The court, having regard to various factors, is of the opinion that such evidence should be admitted in the interests of justice.

If such evidence is permitted in terms of the above exceptions, it becomes admissible hearsay.  In exercising its discretion in terms of Section 3(1)(c), the Court should have regard to the following factors:

i)
The nature of the proceedings
As held in Metedad v National Employers’ General Insurance Co Ltd 1992 1 SA 494 (W) 499, because of the presumption of innocence, our courts will be more inclined to admit hearsay in civil cases than in criminal cases.

ii)
The nature of the evidence
Our case law provides no clear guidance, but it can be inferred from Hewan v Kourie NO 1993 3 SA 233 (T) that the reliability of the hearsay evidence is an important when considering the nature of the evidence.  The fact that the non-witness, for example, has or had no interest in the matter before the court may impact on the reliability aspect.

iii)
The purpose for which the evidence is tendered
As held in Hlongwane v Rector, St Francis College 1989 3 SA 318 (D) and confirmed in Metedad v National Employers’ General Insurance Co Ltd 1992 1 SA 494 (W) 499, evidence pertaining to a fundamental issue in the case will be more readily accepted than a evidence tendered for a doubtful purpose.

iv)
The probative value of the evidence
To determine if evidence is sufficiently relevant, the probative value is weighed against the prejudice that a person against whom such eviden-ce is adduced may suffer.  Proof and reliability are fundamental factors.

v)
The reason why the evidence is not given by the person upon whose credibility its probative value depends
Necessity was a basis for the admission of hearsay at common law and it is still relevant in terms of Section 3.  Necessity could arise out of a number of situations, such as: death, illness, absence from the Republic, frail health, inability to trace a witness and fear of retribution.

vi)
Any prejudice to a party which the admission of such evidence might entail
In S v Ndhlovu 2002 2 SACR 325 (SCA) it was stated that our courts are generally reluctant to admit hearsay evidence which leads to the conviction of an accused unless compelling reasons exist for such admission.  Where the interests of justice require the admission of hearsay evidence, the right to challenge evidence doesn’t include the right to cross-examine the original declarant as it is not an essential component of the right to challenge. 

vii)
Any other factor which should, in the opinion of the court, be taken into account

Hearsay evidence that would have been admissible under common law will probably still be admissible.  In Mnyama v Gxalaba 1990 (1) SA 650 (C)), for example, the deceased's dying declaration was accepted as an exception to the general rule and hearsay evidence was admissible.

In McDonald’s Corporation v Joburgers Drive-Inn Restaurant (Pty) Ltd 1997 (1) SA 1 (A) it was held that such discretion to admit evidence in terms of Section 3(1)(c) is not simply an exercise of judicial discretion, but a decision of law which can be overruled by an appeal court if found to be wrong.  Furthermore, the scenario at hand is very similar to that in S v Shaik 2007 (1) SACR 247 (SCA), where it was held that it would be in the interest of justice to allow such a fax as provided for in terms of Section 3 of Act 45 of 1988.

In view of all the abovementioned factors, I am of the opinion that the fax would be admissible hearsay evidence as it is in the interest of justice to allow same as evidence as provided for in terms of the Law of Evidence Amendment Act.
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SECTION 2
2.1
Why did the court in S v Mphala 1998 (1) SACR 388 (W) exclude the evidence about the two confessions the two accused had made? Explain with reference to section 35(5) of the Constitution. 
(5)

Please note the remarks that are made in the feedback to activity 1 of this study unit on the general approach that you should follow when answering any problem type question on the exclusion of unconstitutionally obtained evidence.
Although the court in S v Mphala 1998 (1) SACR 388 (W) mentions that the admission of the evidence would render the trial unfair, the evidence is actually excluded because its admission would have been detrimental to the administration of justice (the second leg of the test for exclusion). The court states that

“I cannot accept that the conduct of the investigating officer was anything but intentional. In such a case the emphasis falls on the ‘detrimental to the administration of justice’ portion of s 35(5) ...”

The police conduct in the case was therefore objectively speaking unreasonable in view of the specific circumstances of the case. The investigating officer deliberately disobeyed investigative rules which seek to protect constitutional rights and that fact led to the exclusion of the evidence.
2.2
When should a court not uphold an informer’s privilege? Briefly discuss with reference to relevant case law.
(5)

According to Ex parte Minister of Justice: Re R v Pillay 1945 AD 653, a court should not uphold informer's privilege where:

i)
it is material to the ends of justice;

ii)
if the evidence can show the accused's innocence; and
iii)
where the reason for secrecy no longer exists such as where the identity of the informer is known.
In Els v Minister of Safety and Security 1998 (2) SACR 93 (NC) it was held that the informer's privilege is not in itself unconstitutional, but an accused's constitutional rights must be considered when deciding to uphold the privilege or not  
2.3
Briefly explain what happens during a “trial within a trial”.
(5)

A trial-within-a-trial is held to determine the admissibility of an admission or confession. It is a separate trial, during which the main trial is suspended, and the admissibility of the particular statement becomes the main fact in issue. At this stage both the prosecution and the defence will adduce evidence as to the circumstances in which the statement was made. Therefore, the presiding officer in deciding the issue of guilt, that is when he is evaluating the evidence at the end of the main trial, may not have regard to the evidence given at the trial-within-a-trial.
2.4
Write down the main principles related to the police docket privilege which are evident from Shabalala v Attorney-General of the Transvaal 1996 (1) SA 725 (CC).
(5)
The main limitation to police docket privilege is the constitutional right of an accused to a fair trial, as framed in section 25(3) of the interim Constitution – section 35(3) of the final Constitution. The police docket privilege which applied in terms of R v Steyn 1954 (1) SA 324 (A) cannot be reconciled with this. Normally, this right would ensure access by the accused to exculpatory documents (documents which tend to show that the accused is not guilty) in the docket, as well as to witness’s statements which he may need in order to exercise his right to a fair trial. The State may oppose such requests on the ground that such access is unnecessary in order to exercise that right; that it may lead to the identification of a police informant; that it may lead to intimidation of witnesses or in some other fashion subvert the ends of justice. The court has to exercise a judicial discretion in determining whether access should be allowed.
SECTION 3

3.1
Fully discuss the admissibility of similar fact evidence. Also refer in your answer to a definition, examples and applicable cases.
(10)

Similar fact evidence is evidence about a fact which is similar to a fact in issue such as:

i)
a previous conviction of shoplifting where an accused is charged with shoplifting;

ii)
the state alleges that the accused is a serial killer, the facts of any one of the murders will be similar to those related to all the other charges of murder;

iii)
the accused, in trying to dispute the admissibility of a confession made while he was in detention, wants to tender evidence that, on other occasions, the police have used improper means of investigation.
Similar fact evidence is generally inadmissible because it is irrelevant and can be potentially prejudicial to an accused in that he can be convicted, not because the crime in dispute has been proved, but because of his criminal propensity or bad character.  Similar fact evidence will be admissible provided two elements are satisfied, namely:

i)
There must be a logical connection between the similar fact evidence (probans) and the facts in issue (probandum).

ii)
The similar fact evidence must have sufficient probative value to warrant its reception.
There are a number of factors that may create the necessary link or nexus between the probans and the probandum such as:

i)
Use of particular modus operandi or pattern of behaviour.

ii)
Improbability of change and proof of identity, where for example, you have two or more victims describing the incident in identical terms, the probability of all of them fabricating the incident seems highly improbable.  In the Thompson v R case the accused had been charged with indecent assault on minor children, possession of pornographic photos etc.  The evidence of the two boys was found admissible on the premise that it confirmed the offender’s identity and it was highly improbable that the two boys would have identified the offender by coincidence.

iii)
Common source, for example, if it can be established that the source of a particular commodity which is the subject-matter of the dispute comes from the same company etc.

iv)
Proximity of time and space, for example, similar fact evidence becomes relevant and admissible if the offender raises defence of an alibi and you can prove that a similar offence was committed all the same time and area on another occasion.

v)
Cumulative effect - all the evidence taken together point to the likelihood of the two incidents being connected.

vi)
Similar fact evidence admissible only to rebut a defence that would be open to the accused, for example, if A stabs B and denies possession of the weapon, then similar fact evidence (previous stabbing) can be used to confirm the issue of possession and it is the accused who usually creates the nexus.

Makin v Attorney General for New South Wales the application of the rules relating to the admissibility of similar fact evidence is illustrated where a husband and wife were charged with the murder of a child. Further investigations into the case revealed that the couple followed a particular modus operandi where they would adopt children in return for a sum of money which was inadequate to maintain them, that other bodies of children had been discovered in the houses previously occupied by the couple and that four women had testified to the fact that they had given their children up for adoption to the accused. The court allowed the evidence to disprove that the baby had died of natural causes and not to show that the accused had a certain disposition to kill babies and therefore that they had killed the child in question.
3.2
Section 35(5) of the Constitution specifically refers to the fairness of a trial as a criterion in the test for the exclusion of unconstitutionally obtained evidence. Fully discuss the fairness of a trial in this regard with reference to:

•
The fairness of a trial and the privilege against self-incrimination.


•
The fairness of a trial and real evidence emanating from the accused.


•
The fairness of a trial and derivative evidence.
(10)

The fairness of a trial in terms of section 35(5) of the Constitution is fully discussed on pages 120-122 of the study guide.

SECTION 4

Z is jointly charged with murder and fraud. The deceased, S, was a young woman who worked as an accountant at Z’s business. The medical evidence reveals that she died of poison. She was one of two persons who were aware of Z’s fraudulent conduct with his business’ money matters. The other person, V, is Z’s divorced wife to who he was married at the time of the illegal conduct. The state calls the deceased’s mother, who says “Shortly before she died my daughter complained of pain and cramps in the stomach. She told me that the accused had made her pregnant and had given her medicine to induce a miscarriage – but it was obviously poison and not medicine”.
4.1
Fully discuss, with reference to decided case and applicable legislation, the admissibility of the mother’s evidence.
(10)


4.2.
The prosecutor calls V as a witness and asks her what Z told her on a certain day (when they were sill married) about some of the transactions on which the fraud charge is based. Z is aware of the fact that he had made certain admissions to her and now, through his advocate, objects to the presentation of her evidence. Will be he successful with his objection? Fully discuss.
(7)


4.3
When will an admission be admissible in a criminal case? Fully discuss with reference to decided cases.
(5)

4.4.
The state calls a pathologist, Dr No, to come and testify about tests that he did on the body of the deceased. Fully discuss the requirements that must be met before the court will accept Dr No’s evidence.
(8)

2010 First Semester – Assignment 2
The accused (A) is charged with the rape of a niece (C). C testified at the trial as to what had happened to her during the rape, and the prosecution led supporting evidence in the form of an agreement reached between A and the family of C. This agreement was mediated by S, an upstanding member of the local community. A did not admit verbally to having raped C, but he did sign the agreement, in terms of which he had to pay a fine of 17 cattle to C. The agreement’s heading read: “On the matter of the rape of [C] by [A].” At the trial, S testified about the signing of the agreement and the facts occurring at the time. Answer the following questions, with reference to authority, where applicable:

(a)
What is the nature of S’s evidence that A signed the agreement mentioned above? Explain the answer and explain the effect of the fact that A did not say anything when signing the agreement.
(10)
S gee getuienis oor ‘n erkenning – sien oor die algemeen bladsye 66 en 67 van die studiegids. ‘n Erkenning is ‘n verklaring of gedrag wat tot nadeel strek van die person uit wie dit voortspruit. In hierdie geval gedrag. Gedrag kan net ‘n erkenning wees indien dit ook ‘n mededeling insluit en indien dit verder ‘n ongunstige feit bevestig. Indien dit nie op ‘n mededeling neerkom nie, is dit slegs omstandigheidsgetuienis, soos byvoorbeeld getuienis van ‘n beskuldigde se poging om selfmoord te pleeg.

‘n Persoon se stilswye kan op ‘n erkenning neerkom, soos wanneer iemand van vaderskap beskuldig word en hy net sy kop laat sak, soos gebeur het in die saak van Jacobs v Henning 1927 TPD 324. Die omringende omstandighede sal bepaal of daar in so ‘n geval sprake van ‘n erkenning is en of daar ‘n logiese afleiding daaruit gemaak kan word.

Die howe is onwilliger om in strafsake ‘n negatiewe afleiding te maak uit ‘n beskuldigde se stilswye as in siviele sake. In strafsake het die beskuldigde die reg om te swyg en hierdie reg moet beskerm word.

(b)
Fully discuss, with reference to authority, the requirements for the admissibility of S’s evidence.
(10)
Ingevolge artikel 219A van die Strafproseswet 51 van 1977 is ‘n buitegeregtelike erkenning toelaatbaar indien dit vrywillig gedoen is – sien bladsy 77 van die studiegids. Vrywillig en ongedwonge beteken ingevolge R v Barlin 1926 AD 459 dat die beskuldigde die verklaring moes gemaak het sonder dat ’n belofte of dreigement van 'n persoon in 'n gesagsposisie dit teweeggebring het. Dit sou die geval wees indien S aangedui het dat A meer gunstig behandel sal word indien hy die document sou teken, of minder gunstig behandel sal word indien hy nie sou teken nie. Of so 'n belofte of dreigement gemaak is, sal afhang van die feite van elke saak. Die blote bestaan van 'n belofte of dreigement dui nie noodwendig die afwesigheid van vrywilligheid aan nie. 'n Subjektiewe toets word gebruik ten einde die vrywilligheid van 'n verklaring te bepaal, ingevolge waarvan die belofte of dreigement op die geestestoestand van die beskuldigde moes ingewerk het ten tyde van die maak van die verklaring. Die subjektiewe aard van die toets maak dit onmoontlik om te spesifiseer wat 'n

belofte of dreigement presies sal uitmaak.
Ingevolge die gemene reg is ‘n persoon in ‘n gesagsposisie "enige persoon wat die loop van die vervolging moontlik kan beïnvloed...". Iemand soos 'n landdros, 'n polisiebeampte en die klaer val in hierdie kategorie. Schwikkard en Van der Merwe is egter van mening dat dit meer sin sou maak om ‘n persoon in ‘n gesagsposisie te sien as iemand wat, volgens die oortuiging van die beskuldigde, kan doen wat hy sê hy gaan doen, eerder as iemand wat die vervolging gaan beïnvloed. Aangesien S nie ’n persoon in ’n gesagsposisie is nie en daar verder geen aanduiding van ’n belofte of ’n dreigement is nie, is die erkenning toelaatbaar.
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SECTION 2

2.1
Is the privilege against self-incrimination confined to testimonial utterances or communications or does it also extend to real evidence emanating from an accused? Explain with reference to section 35(5) of the Constitution.
(5)

See page 121 of the study guide.

2.2
Write a short note on “marital privilege”.
(5)

A spouse is entitled to refuse to disclose communications from the other spouse made during the marriage. Marital privilege may be claimed only by the spouse to whom the communication is made. The probable reason for the existence of this privilege is that public opinion finds it unacceptable if one spouse is forced to testify about statements made by the other spouse.

The requirements for the existence of this privilege are the communication must have been made whilst the spouses were married. If the spouses are divorced, the privilege remains in force as far as communications made during the marriage are concerned (s 198(2) of the Criminal Procedure Act). A third party overhearing the conversation between two spouses is not bound by the privilege and cannot be prevented from disclosing this conversation. It can be argued that this common-law principle infringes the constitutional right to privacy.
2.3
Write a short note on the privilege that applies in the case of “statements made without prejudice”.
(5)

The rationale of the “without prejudice” rule is based on public policy which encourages the private settlement of disputes by the parties themselves. Parties would be reluctant to be frank if what they said may be held against them in the event of negotiations failing.

The statement is made without prejudice to the rights of the person making the offer in the event of the offer being refused. The words “without prejudice” do not by themselves protect the statement from disclosure. The statement may still be disclosed, even if the words are invoked, if it was not made during the course of genuine negotiations. It is not necessary to preface a statement with the words “without prejudice”, because as long as the statement constitutes a bona fide attempt to settle the dispute it will be “privileged”. Settlement of disputes is the main reason for the existence of this rule. However, before the “privilege” will come into effect, there must be some relevance to, or connection with, the settlement negotiations. 

The prerequisite for a statement made without prejudice to be protected from disclosure is that it has to be made in good faith. However, even if a statement is made in good faith, it will be disclosed, that is, it is admissible, if the statement constitutes an act of insolvency or an offence or an incitement to commit an offence, provided that the statement is tendered to prove the commission of the act.

2.4
Mention five principles that will help to ensure the fairness of an identification parade.
(5)

i)
It should be explained to the witness that the perpetrator may not necessarily be present.

ii)
The witness ought to have given a description of the perpetrator before seeing the people in the line-up.

iii)
At least eight people should participate in the line-up and they should all resemble the perpetrator to some extent.

iv)
All the people should wear similar clothing.

v)
If more than one witness is present, they should be kept separate and have no opportunity of discussing the identity of the suspect.

vi)
Nothing should be done that could influence the witness to point out any specific person.
SECTION 3

3.1
Fully discuss formal admissions in civil proceedings. Explain in your answer how such admissions are proved (and whether they can be disproved), the evidential value of such admissions and whether they can be withdrawn or amended.
(10)

In terms of section 15 of the Civil Proceedings Evidence Act, a formal admission need not be proved in a civil matter - such admission is already on record, and forms part of the evidential material.

A formal admission places the fact(s) which is (are) admitted beyond dispute, and since that fact is no longer in dispute, no evidence needs to be adduced about it.

Section 15 disallows the rebuttal (proving false) by either of the parties of a fact which was admitted in a formal admission. However, admissions have been disregarded if disproved by other evidence.

A formal admission can be withdrawn or amended as the aim and function of the court is to do justice between the parties, and as such it would be reluctant to deny a party an opportunity to amend its pleadings. The Appellate Division in S v Daniels 1983 (3) SA 275 (A) held that the court has a discretion to relieve a party from the consequences of a formal admission made in error. A civil litigant must establish that a bona fide mistake was made, and that the amendment will not cause prejudice to the other side which cannot be cured by an order as to costs. An error in judgment, such as a failure to appreciate the crucial nature of the fact formally admitted, could be seen as a bona fide mistake. The mere fact that the withdrawal may defeat the opponent’s claim or defence is not a matter amounting to prejudice in the legal sense.
3.2
Write a note on the requirements for the operation of legal professional privilege between a client and his legal advisor.
(10)

Before legal professional privilege will apply, the following requirements must be met:

The legal adviser must act in a professional capacity

This is a question of fact and a strong indication would be the payment of a fee, although the absence of such would not necessarily be conclusive evidence of the opposite.  The grounds for following the approach of the English courts were set out in Mohamed v President of the Republic of South Africa 2001 2 SA 1145 (C) in that salaried legal advisers (e.g. those employed by corporations and statutory bodies) are recognised as acting in a professional capacity for the purposes of this privilege.

The communication must be made in confidence

This is a question of fact and such confidentiality will be assumed if the legal adviser was consulted in a professional capacity for the purpose of obtaining legal advice.  Where the nature of the communication makes it clear that it was intended to be communicated to the opposing party, it will not be accepted that the communication was made in confidence.

The communication must be aimed at obtaining legal advice

This is a question of fact and communications made in privilege, but not with the intent of obtaining legal advice, will not be protected by professional privilege.  In S v Kearney 1964 2 SA 494 (A) for example it was held that statements made simply to serve as a witness statement weren’t made to obtain legal advice and professional privilege doesn’t apply.
The communication mustn’t be made intending to further a crime

Legal professional privilege will not be upheld if legal advice is obtained for the purposes of furthering criminal activities.

The client must claim the privilege

Such privilege attaches to the client and, if he doesn’t claim it, the court will not uphold it.  A legal representative will be bound by a client’s waiver of such privilege.

Documents would be protected by legal professional privilege if it fulfils the requirements set out above.  However, if it does not, it would be admissible evidence.
SECTION 4

X manages to commit the perfect murder by drowning his girlfriend while taking a swim at a beach known for its strong currents and dangerous rocks. A life guard that was on duty at the time later testifies on behalf of X that X came running from the sea stating that he became separated from his girlfriend while swimming and that she is missing. The next day her body washes up on the beach and the coroner (Dr Quincy) later finds that her death was caused by drowning. Most probably this happened after she had hit her head against a rock, because she had some head injuries. He also notes some injuries to her neck. X receives a large amount of money because of a life insurance policy that was taken out not long before his girlfriend’s death. Shortly before spending nearly all the money, X gets a conscience attack and decides to confide in a priest. He tells the priest that he caused the death of his girlfriend and that he wants to give himself up to the police. The priest phones the police and X is arrested. While in custody, X changes his story and decides to plead not guilty.
4.1
An important piece of evidence against X is the statement he made to the priest. Is this statement an admission or a confession? Fully discuss with reference to authority. (Do not include any reference to the requirements for the admissibility of these statements in your answer).
(5)

See pages 65 and 72 of the study guide. Note that a confession is an admission of all the facts in issue (or all the elements of a specific crime). A confession can be described as a plea of guilty and does not therefore contain any exculpatory part. An admission is an admittance of one or more of the facts in issue, but not all the facts. The statement by X is an admission, because he merely said that he caused her death. This is not the same as saying that you killed someone.

4.2
Mention and explain the requirements for the admissibility of a confession made to a priest. Are these requirements different from a confession made to a peace officer?
(10)

See page 79-81 of the study guide. It is necessary to discuss the three basic requirements for the admissibility of all confessions. Thereafter it is necessary to explain the difference between a peace officer and a justice of the peace. Because the priest is not a peace officer, only the three basic requirements will apply to this situation.

4.3
The state also calls Dr Quincy to come and testify about his findings. Fully note and explain the requirements for the admissibility of this type of evidence.
(10)

See page 61 of the study guide. Dr Quincy is an expert witness and all the requirements for the admissibility of this type of evidence must be fully discussed.

4.4
During cross-examination the prosecutor puts it to X that he is lying about the events that took place at the time his girlfriend went missing. X responds by calling the life guard to come and testify about what X told him. What type of evidence is this? Explain with reference to a definition, a general rule and exceptions. (Do not discuss hearsay evidence in your answer).
(5)

See page 43 of the study guide. This is evidence about a previous consistent statement. It is necessary to give a definition and to discuss the general rule and the applicable exception in this case, namely to rebut an allegation of recent fabrication.
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SECTION 2
2.1
When should a court not uphold an informer’s privilege? Briefly discuss with reference to relevant case law.
(5)

See 2010 May / June Examination 
2.2
Briefly explain what happens during a “trial within a trial”.
(5)

See 2010 May / June Examination
2.3
Give a definition of similar fact evidence. Explain how similar fact evidence might be irrelevant at one stage of the trial, yet relevant at another stage, with reference to R v Solomons 1959 (2) SA 352 (A).
(5)
Similar fact evidence is evidence of a fact which is similar to a fact in dispute. During examination-in-chief of a witness in R v Solomons, the state wanted to submit evidence about two knife assaults that the accused had been involved in earlier on the night of the alleged crime. (This is the similar fact evidence). However, the court refused to admit this evidence because it was not sufficiently relevant at that stage. No reasonable inferences could be drawn from the similar fact evidence that could help to decide the facts that were in issue at that stage.

Later on it transpired that there were additional facts in issue: the accused not only denied that he had been in possession of a knife, but also denied that he had been anywhere near the scene of the murder. He also lied about how he had obtained the jacket and the watch.

The similar fact evidence was then admitted, because a reasonable inference could be drawn (from the similar fact evidence) on the new issues as to whether the accused had a knife in his possession, his alibi and how he had obtained the jacket and the watch. A nexus therefore existed between the similar fact evidence and the facts in issue.

2.4
In S v M 2003 (1) SA 341 (SCA) the court identified certain factors that our courts should consider when judging whether or not evidence about the complainant’s sexual history will be admissible and relevant. Mention five of these factors.
(5)
In S v M 2003 (1) SA 341 (SCA) at 354 the court identified the following factors which it will have regard to in a section 227(2) enquiry. It held that these factors will be proper for our courts to consider when judging whether or not evidence of the complainant's sexual history will be admissible and relevant

i)
the interests of justice, including the right of the accused to make a full answer and defence

ii)
society's interest in encouraging the reporting of sexual assault offences

iii)
whether there is a reasonable prospect that the evidence will assist in arriving at a just determination of the case

iv)
the need to remove any discriminatory belief or bias from the fact-finding process

v)
the risk that the evidence may unduly arouse sentiments of prejudice, sympathy or hostility

vi)
the potential prejudice to the complainant's personal dignity and right of privacy

vii)
the right of the complainant and of every individual to personal security and to the full protection and benefit of the law

viii)
any other factor that the presiding officer considers relevant
SECTION 3

3.1.
The rule of the law of evidence is that it is inadmissible for a witness to testify that she made a statement consistent with her evidence in court. Does this rule also apply to complaints in sexual cases? Fully discuss with reference to cases and applicable examples.
(10)

3.2.
In terms of section 32 of the Constitution, every individual has a right to access to any information held by the state. Fully discuss this statement with reference to Shabalala v Attorney-General of the Transvaal 1996 (1) SA 725 (CC). In your answer, focus upon the general approach to be followed by a court regarding public policy, under a system of fundamental rights.
(10)

In terms of section 32 of the Constitution, every individual has a right of access to any information which is held by the state. However, this right may be limited if the requirements of the limitation clause are met. Generally speaking, it can be said that an individual is entitled to information held by the state if such information is necessary for the proper exercise of her right to a fair trial. The requirements of a fair trial will depend upon the circumstances of each case. A court must exercise discretion after weighing up the interests of the accused’s right to a fair trial and the lawful interests of the state (which are directed at promoting and protecting the administration of justice). In the exercise of this discretion, the following factors are relevant:
i)
It would be difficult to justify withholding information from the accused which favours the accused or is exculpatory.

ii)
The fact that specific information has to do with state secrets, methods of police investigation, the identity of informers, or that disclosure may lead to the intimidation of witnesses or otherwise impede the proper ends of justice, does not in itself justify the withholding of information.

iii)
Sufficient evidence or circumstances ought to be placed before the judicial officer to enable the court to exercise its own judgment in assessing the legitimacy of the claim.

iv)
The prosecution must therefore in each case show that it has reasonable grounds for its belief that the disclosure of the information wanted carries with it a reasonable risk that it may lead to the disclosure of the identity of informers or the intimidation of witnesses or the impediment of the proper ends of justice.

v)
If the state cannot justify denying access upon the above-mentioned grounds, the information must be revealed.

vi)
If, in the special circumstances of a particular case, the court needs access to disputed documents which are relevant in order to make a proper assessment of the legitimacy of the prosecution’s claim and any access to that document may reasonably defeat the object of the protection which the prosecution is anxious to assert, the court would be entitled to examine such a document for this purpose without allowing the accused any knowledge of its content, but would make proper allowance for that factor in its final decision.

vii)
Even where the state has proved that a reasonable risk exists that the desired disclosure of the statements or documents may impede the proper ends of justice, it does not mean that access to such statements in such circumstances must necessarily be denied. The court still retains a discretion, since there may be circumstances where the non-disclosure of such statements may carry a reasonable risk that the accused may not receive a fair trial and may even be wrongfully convicted.

SECTION 4
The accused (A) is charged with the rape of a niece (C). C testified at the trial as to what had happened to her during the rape, and the prosecution led supporting evidence in the form of an agreement reached between A and the family of C. This agreement was mediated by S, an upstanding member of the local community. A did not admit verbally to having raped C, but he did sign the agreement, in terms of which he had to pay a fine of 17 cattle to C. The agreement’s heading read: “On the matter of the rape of [C] by [A].” At the trial, S testified about the signing of the agreement and the facts occurring at the time. Answer the following questions, with reference to authority, where applicable:

4.1
What is the nature of S’s evidence that A signed the agreement mentioned above? Explain the answer and explain the effect of the fact that A did not say anything when signing the agreement.
(10)
See 2010 First Semester – Assignment 2
4.2
Fully discuss, with reference to authority, the requirements for the admissibility of S’s evidence.
(8)
See 2010 First Semester – Assignment 2
4.3
Assume that A, instead of keeping quiet, stated during the signing of the agreement that “Yes, I should not have done this to C”. Fully discuss, with reference to S v Yende 1987 (3) SA 367 (A), how it should be determined what the nature of A’s statement is in such an instance. Give full definitions to explain your answer and briefly refer to requirements for admissibility.
(12)

2009 Self Assessment Assignment
A final-year law student is charged with the alleged rape of a fellow student. During the trial the victim testifies that the rape took place one night after a function on a deserted part of the campus. She explains that she was involved in a fierce struggle with her assailant, and identifies the accused as her attacker. During cross-examination it is put to her that she is lying because she couldn’t have noted the assailant’s identity properly. There was no moon on the night in question, and there are no lights on that part of the campus. The accused also cross-examines her about her sexual relations with various other men, and indicates that he intends calling witnesses in this regard. The prosecutor responds by calling the complainant’s flatmate, who testifies that the complainant gave her a similar version of the events that very same night. She also testifies to what the complainant said about the identity of her assailant.

(a)
Fully discuss, with reference to legislation and guidelines from case law, whether you would also have allowed the questions that were put to the complainant during cross-examination. Also explain whether you will allow the accused to call witnesses in this regard.
(10)

This question deals with the admissibility of cross-examination (and the leading of evidence) about the character of the complainant in a case of a sexual nature. This situation is fully discussed in study unit 6 of your study guide. Here, it is also important to refer to the principles as stated by the Supreme Court of Appeal in S v M 2003 (1) SA 343 (SCA). Please note that the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 has brought about important amendments in this regard. We will give more detail about these amendments in a forthcoming tutorial letter.

(b)
Because of the nature of the crime, the flatmate was allowed to testify as an exception. However, before this exception can apply, certain requirements must be satisfied. Fully discuss the exception and requirements with reference to decided cases.
(10)

The flatmate testifies about a previous consistent statement which is, as a general rule, inadmissible. An exception applies in cases of a sexual nature. The requirements which must be satisfied before this exception will apply, are fully discussed in study unit 7. It is important to give a full discussion of any requirements which might be asked at a specific question. If you merely mention requirements without giving a full discussion with reference to case law, you will only earn half the marks for the question.

(c)
If the prosecutor never called the complainant to testify, this changes the nature of the evidence which the flatmate can give. Fully explain whether you would still allow the flatmate to come and testify under such circumstances. Give a definition of this type of evidence in your answer, and explain the exceptions with reference to decided cases.
(10)

If the complainant does not testify, the flatmate’s evidence will be hearsay – see study unit 8. It is therefore important to give a definition and a full discussion of the exceptions with reference to applicable cases. The factors mentioned in section 3(1)(c) of the Law of Evidence Amendment Act 45 of 1988 must be discussed and applied to the set of facts.
2008 October / November Examination

SECTION 2

2.1
Briefly explain, with reference to the two main branches of the law, how the law of evidence fits into the general structure of the law.
(5)

The answer to this straightforward question can be found on page 7 of the study guide. It is important to give examples of the two main branches of our law.

2.2
Briefly explain the meaning of a “vicarious admission”.
(5)

See page 71 of the study guide for a discussion in this regard.

2.3
Briefly explain the meaning of a “statement made without prejudice”.
(5)

See the feedback at activity 4 on page 71 of the study guide.

2.4
A number of principles have evolved to ensure the fairness of an identification parade. Mention five of these principles.
(5)

See 2009 October / November Examination.
SECTION 3

3.1
During a trial, a dispute arises over the admissibility of a confession. Explain the procedure that will be used to resolve this dispute. Also explain whether an otherwise inadmissible confession can later become admissible.
(10)

A trial-within-a-trial is normally held when there is a dispute about the admissibility of an admission or a confession. A trial-within-a-trial is also held to determine whether a statement is an admission or confession – see page 83 of the study guide for a discussion of the principles that apply during a trial-within-a-trial. It is important to mention S v Thwala and the principles stated in that case.

In terms of section 217(3) of the Criminal Procedure Act 51 of 1977 an otherwise inadmissible confession may become admissible if certain requirements are met – see page 82 of the study guide for a discussion in this regard. It is important to refer to the cases of S v Nieuwoudt and R v Mzimsha.

3.2
Section 35(5) of the Constitution specifically refers to the fairness of a trial as a criterion in the test for the exclusion of unconstitutionally obtained evidence. Fully discuss the fairness of a trial in this regard with reference to:

•
The fairness of a trial and the privilege against self-incrimination.


•
The fairness of a trial and real evidence emanating from the accused.


•
The fairness of a trial and derivative evidence.
(10)

The fairness of a trial in terms of section 35(5) of the Constitution is fully discussed on pages 120-122 of the study guide.

SECTION 4

A well-known business man, Mr Shakes, is arrested and accused of committing massive fraud and corruption relating to government tenders. It is alleged that he inter alia bribed a high ranking government official to obtain many of these tenders. While he is detained, the police search his house and place of business and also the offices of his attorney. Amongst other incriminating documentation, they seize a fax that is important proof of the generally corrupt relationship between Mr Shakes and the high ranking government official. During his bail application, Mr Shakes is faced with a hard choice: if he testifies in order to ensure his release on bail, he will also give evidence that will incriminate him on the main charge.
4.1
Is evidence given by an accused during his bail application admissible against him in the trial? Discuss with reference to S v Dlamini 1999 (2) SACR 51 (CC).
(10)

The privilege against self-incrimination is manifested in various rights which are contained in the Bill of Rights, including the rights of an arrested person to remain silent (s 35(1)(a)), or not to be compelled to make any confession or admission that could be used in evidence against that person (section 35(1)(c)), and the right of an accused person to be presumed innocent, and not to testify at trial (section 35(3)(h)).

The court stated that not only did the record of the bail proceedings form part of the subsequent trial record, but any evidence which the accused elected to give at the bail hearing was admissible against him or her at the trial, provided that the court which heard the bail application had warned the accused of the risk of making such statements. The court accepted that the testimony at the bail application may cause prejudice to the accused later on, if it were incriminating for the purposes of the trial. That it may be a hard choice does not affect the question, as long as the choice remained that of the accused, and that it was made with a proper appreciation of what it entailed. An uninformed choice is no choice.

While the statement in the question is stated in the negative, the court in Dlamini came to the same conclusion, but stated the decision in positive terms, namely that (self-incriminating) evidence will be admissible if the accused was “properly advised” or warned by the judicial officer of the consequences of testifying (namely that such testimony could be used against the witness).

If Mr Shakes was properly advised of the consequences of testifying, such evidence will be admissible in the main trial.

(a)
During the trial, Mr Shakes’ legal advisor objects to the admissibility of some of the documents seized at his legal offices on the ground that they constitute privileged information. Do you agree? Fully discuss.
(10)
See 2010 Second Semester – Assignment 2
(b)
The main bone of contention, however, is the fax that was seized from Mr Shakes’ place of business. The author of this fax is a foreign national and fears that he will be arrested if he ever sets foot in South Africa. Fully discuss, with reference to section (3)(1)(c) of the Law of Evidence Amendment Act 45 of 1988 and relevant case law, whether you would allow this fax to be handed in as evidence.
(10)

See 2010 Second Semester – Assignment 2

2008 Self Assessment Assignment
In its entirety the same as the 2009 Self Assessment Assignment

2007 October / November Examination

SECTION 2

2.1
Write a short note on the privilege that applies in the case of “statements made without prejudice”.
(5)

The rationale of the “without prejudice” rule is based on public policy which encourages the private settlement of disputes by the parties themselves. Parties would be reluctant to be frank if what they said may be held against them in the event of negotiations failing. The statement is made without prejudice to the rights of the person making the offer in the event of the offer being refused.

The words “without prejudice” do not by themselves protect the statement from disclosure. The statement may still be disclosed, even if the words are invoked, if it was not made during the course of genuine negotiations. It is not necessary to preface a statement with the words “without prejudice”, because as long as the statement constitutes a bona fide attempt to settle the dispute it will be “privileged”.

However, before the “privilege” will come into effect, there must be some relevance to, or connection with, the settlement negotiations.

The prerequisite for a statement made without prejudice to be protected from disclosure is that it has to be made in good faith. However, even if a statement is made in good faith, it will be disclosed, that is, it is admissible, if the statement constitutes an act of insolvency or an offence or an incitement to commit an offence.
2.2
Mention five principles that will help to ensure the fairness of an identification parade.
(5)

See 2009 October / November Examination.
2.3
Will evidence that is obtained in violation of a person’s fundamental rights necessarily be inadmissible? Briefly explain your answer.
(5)

No, such evidence will not necessarily be inadmissible. The court first has to apply the test for the exclusion of unconstitutionally obtained evidence. This test is contained in section 35(5) of the Constitution. In terms of the test the court has to exclude unconstitutionally obtained evidence if admission of such evidence will render the trial unfair or would otherwise be detrimental to the administration of justice.

2.4
Give a definition of similar fact evidence. Explain how similar fact evidence might be irrelevant at one stage of the trial, yet relevant at another stage, with reference to R v Solomons 1959 (2) SA 352 (A).
(5)

See 2009 May / June Examination
SECTION 3

3.1
Fully discuss formal admissions in civil proceedings. Explain in your answer how such admissions are proved (and whether they can be disproved), the evidential value of such admissions and whether they can be withdrawn or amended.
(10)

In terms of section 15 of the Civil Proceedings Evidence Act 25 van 1965, a formal admission need not be proved in a civil matter. Such admission is already on record, and part of the evidential material. A formal admission places the fact(s) which is (are) admitted beyond dispute, and since that fact is no longer in dispute, no evidence needs to be adduced about it. Section 15 disallows the rebuttal (proving false) by either of the parties of a fact which was admitted in a formal admission. However, admissions have been disregarded if disproved by other evidence.

Since the aim and function of the court is to do justice between the parties, it would be reluctant to deny a party an opportunity to amend its pleadings. The Appellate Division in S v Daniels 1983 (3) SA 275 (A) held that the court has a discretion to relieve a party from the consequences of a formal admission made in error. A civil litigant must establish that a bona fide mistake was made, and that the amendment will not cause prejudice to the other side which cannot be cured by an order as to costs. An error in judgment, such as a failure to appreciate the crucial nature of the fact formally admitted, could be seen as a bona fide mistake. The mere fact that the withdrawal may defeat the opponent’s claim or defence is not a matter amounting to prejudice in the legal sense.

3.2
Write a note on the requirements for the operation of legal professional privilege between a client and his legal advisor.
(10)

The mere mentioning of a requirement is not enough. A full discussion of each requirement must be given – see page 103 of the study guide. The following requirements must be met:

The legal adviser must act in a professional capacity. This is a question of fact. Payment of a fee is a strong indication that this may be the case, but it is not necessarily conclusive.

The communication must be made in confidence. This is also a question of fact. Confidentiality will be inferred if the legal adviser was consulted in a professional capacity, for the purpose of obtaining legal advice. However, where the nature of the communication makes it clear that it was intended to be communicated to the opposing party, it will not be accepted that the communication was made in confidence.

The communication must be aimed at obtaining legal advice. Statements made simply to serve as a witness statement, for example, are not made with the intention of obtaining legal advice and will not be protected by the professional privilege.

The communication must not be made with the intention of furthering criminal activities.

SECTION 4

X manages to commit the perfect murder by drowning his girlfriend while taking a swim at a beach known for its strong currents and dangerous rocks. A life guard that was on duty at the time later testifies on behalf of X that X came running from the sea stating that he became separated from his girlfriend while swimming and that she is missing. The next day her body washes up on the beach and the coroner (Dr Quincy) later finds that her death was caused by drowning. Most probably this happened after she had hit her head against a rock, because she had some head injuries. He also notes some injuries to her neck. X receives a large amount of money because of a life insurance policy that was taken out not long before his girlfriend’s death. Shortly before spending nearly all the money, X gets a conscience attack and decides to confide in a priest. He tells the priest that he caused the death of his girlfriend and that he wants to give himself up to the police. The priest phones the police and X is arrested. While in custody, X changes his story and decides to plead not guilty.
4.1
An important piece of evidence against X is the statement that he made to the priest. Is this statement an admission or a confession? Fully discuss with reference to authority. (Do not include any reference to the requirements for the admissibility of these statements in your answer).
(5)

Note that a confession is an admission of all the facts in issue (or all the elements of a specific crime). A confession can be described as a plea of guilty and does not therefore contain any exculpatory part (defence). A reference to R v Becker 1929 AD 167 is necessary here.

An admission is an admittance of one or more of the fact in issue, but not all the facts.

The statement by X is an admission, because the merely said that he caused her death. This is not the same as saying that you killed someone.

4.2
Mention and explain the requirements for the admissibility of a confession made to a priest. Are these requirements different from a confession made to a peace officer?
(10)

Section 217(1) of the Criminal Procedure Act 51 of 1977 contains the three basic requirements for the admissibility of all confessions. They have to be made:

Freely and voluntarily. This means that the accused should not have been induced by any promise or threat from a person in authority.

By a person in his sound and sober senses. The accused must have been sufficiently compos mentis to understand what he was saying.

Without being unduly influenced thereto. “Undue influence” occurs where some external factor nullifies the accused’s freedom of will. According to S v Mpetha (2) 1983 (1) SA 576 (C) the circumstances of each individual case will have to be taken into consideration, in determining whether the confessor’s will was swayed by external impulses. The court held that the term “negative” was not intended to connote a degree of impairment of will so high that in reality there was no act of free will at all. The criterion was held to refer to the improper bending, influencing or swaying of the will, and not to its total elimination as a freely operating entity.

If a confession is made to a peace officer who is not a justice of the peace or a magistrate, it has to be confirmed and reduced to writing in the presence of a magistrate or justice of the peace. Here, it was necessary to explain the difference between peace officers and justices of the peace – see page 80 of the study guide.

Because the priest is not a peace officer, only the three basic requirements will apply to this situation.

4.3
The state also calls Dr Quincy to come and testify about his findings. Fully note and explain the requirements for the admissibility of this type of evidence.
(10)

Dr Quincy will be giving expert evidence. It is necessary to mention and, with reference to cases, fully explain the requirements for the admissibility of expert evidence – see page 60 of the study guide.

4.4
During cross-examination the prosecutor puts it to X that he is lying about the events on the day his girlfriend went missing. X responds by calling the life guard to come and testify about what X told him. What type of evidence is this? Explain with reference to a definition, a general rule and exceptions. (Do not discuss hearsay evidence in your answer).
(5)

Evidence about a previous consistent statement is at issue here. See the definition on page 40 of the study guide. Such evidence is normally inadmissible, but there are exceptions. The question deals with one of these exceptions, namely when such evidence is used to rebut an allegation of recent fabrication. In this regard it is necessary to give a full discussion of S v Bergh 1976 (4) SA 857 (A) – see page 43 of the study guide and the feedback at activity 4.

2007 May / June Examination

SECTION 2

2.1
Why did the court in S v Mphala 1998 (1) SACR 388 (W) exclude the evidence about the two confessions the two accused had made? Explain with reference to section 35(5) of the Constitution. 
(5)

See 2010 May / June Examination
2.2
Is the privilege against self-incrimination confined to testimonial utterances or communications or does it also extend to real evidence emanating from an accused? Explain with reference to section 35(5) of the Constitution.
(5)

See page 121 of the study guide.

2.3
When should a court not uphold an informer’s privilege? Briefly discuss with reference to relevant case law.
(5)
See 2010 May / June Examination
2.4
Briefly explain what happens during a “trial within a trial”.
(5)

See 2010 May / June Examination
SECTION 3

3.1
In terms of section 32 of the Constitution, every individual has a right to access to any information held by the state. Fully discuss this statement with reference to Shabalala v Attorney-General of the Transvaal 1996 (1) SA 725 (CC). In your answer, focus upon the general approach to be followed by a court regarding public policy, under a system of fundamental rights.
(10)

See 2009 May / June Examination
3.2.
Draw up guidelines that will help to determine whether a statement is a confession. Include the definition of a confession in your answer and refer to the principles laid down in S v Yende 1987 (3) SA 367 (A). Do not discuss or refer to the requirements for admissibility of confessions in your answer.
(10)
Note that a confession is an admission of all the facts in issue. All the elements of a specific crime are therefore admitted. A confession can be described as a guilty plea and does not therefore contain any exculpatory part.

The court in S v Yende held that in order to decide whether a statement amounts to a confession, the statement must be considered as a whole. One should take cognizance of what actually appears in the statement and what is necessarily implied from it. Note that, if the content of the statement does not expressly admit all the elements of the offence, or excludes all the grounds of defence, but does so by necessary implication, then the statement amounts to a confession. If there is doubt in respect of the above, then the statement is not a confession, as it does not contain a clear admission of guilt. The court also held that an objective, rather than a subjective approach was suitable, since one is concerned with the facts which the accused states rather than the intention behind it. If the facts which the accused admits amount to a clear admission of guilt, then it is a confession, and it does not matter that in making the statement he acted in an exculpatory manner, that is, he did not intend it as a confession. The application of an objective standard does not mean, however, that all subjective factors are left out. The state of mind or intention of the declarant will sometimes be taken into account as one of the surrounding circumstances from which the objective meaning of his statement can be ascertained. The true meaning of a statement can often be decided only by taking the surrounding circumstances into account.
SECTION 4

In its entirety the same as the 2009 Self Assessment Assignment
2007 Self Assessment Assignment

A is accused of murder in that he stabbed the deceased to death between 22h00 and 22h45 on the night of 18th April 2005. The main state witness B, testifies that he accompanied A on the night in question and that A was involved in two separate, unrelated incidents earlier that same night, in which A had robbed two passers-by at knife-point. The attorney for the defence objects to evidence relating to these two occasions, arguing that this evidence had nothing to do with the charges against his client.

4.1
If you were to be the judge adjudicating on this matter, what would be your admissibility ruling on this point? Would it affect your ruling if A later denies being in possession of a knife on the evening in question?
(10)

 
The State also calls state witness C, who testifies that she accompanied the deceased on the evening in question and later identified A as the perpetrator from photographs that had been shown to her by the police.

The facts of this question are similar to those in R v Solomons 1959 (2) SA 352 (A). Firstly, you had to identify that this question deals with similar fact evidence. Thereafter you had to give a definition of similar fact evidence. It was also necessary to explain when similar fact evidence will be admissible. You had to state the law in this regard with reference to decided cases. See the discussion under “2.2 Practical Application” that starts on page 28 of the study guide. It would probably affect you initial ruling if A later denies being in possession of a knife on the evening in question. See activity 1 on page 30 in this regard.

4.2
Would you, as judge admit this type of evidence? What considerations would have an effect upon your decision? (10)

 
The third state witness is D, a police constable, who testifies that immediately upon A’s arrest and after having been warned of his rights by D, A admitted that a knife found in the bushes near the crime scence had been in A’s possession on the night of the 18th of April 2005.

This question deals with evidence of a prior identification. See page 44 of the study guide for a full discussion in this regard.

4.3
What would be your ruling with regard to the admissibility of D’s evidence and why?
(10)

This question deals with two possible issues: the admissibility of unconstitutionally obtained evidence and the admissibility of an informal admission. The first issue is clearly not important, since D warned A about his rights. The second issue therefore needs further discussion. It is important to always give a definition of an admission or a confession. This shows that you understand why a statement is an admission and not a confession. Also, their requirements for admissibility are very different. A’s statement is an informal admission and not a confession. What are the requirements for the admissibility of an informal admission? A full discussion in this reqard is necessary. See the discussion on page 76 of the study guide. Also see activity 2 and 3 on page 77.



















