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Mrs Philanderer has grown tired of her husband’s suspected marital infidelities. She engages the services of a private detective who takes long range photographs of Mr Philanderer engaged in improper extra-marital activities. Advise her, as her legal counsel, on the following questions, citing legal authority where applicable.
1.1 In any ensuing action for divorce, would these photographs be admissible as evidence? As what type of evidence should it be classified? Would it make any difference if the private detective had been making use of a digital camera? (Explain with reference to the ECT ACT 25 of 2002)
1.2 What should your course of action be if the private detective is called as one of her witnesses but then gives evidence very much favourable to Mr Philanderer (probably having been bribed)? Also explain how the court should approach the private detective’s evidence and refer to police traps in your answer.
















Question 1.1
Introduction
The rules and principles regarding the admissibility of documentary evidence may be found in the common-law of the Republic and legislation, namely, the Civil Proceedings Evidence Act 25 of 1964 (CPEA) and the Criminal Procedure Act 51 of 1977 (CPA).In dealing with documentary evidence, one must always be aware that many documents can be communicated and stored in an electronic digital form. The Electronic Communications and Transaction Act 25 of 2002 (ECT) accommodates for developments made in technology and incorporates rules and principles that insure that previous problems experienced regarding the admissibility of electronic evidence does not hinder the admissibility of said evidence.
Definition of Documentary Evidence
 “Documents” includes any book, map, drawing or photograph and “statement” includes any representation of fact whether made in words or otherwise. (s33 CPEA) “Document” includes any device by means of which information is recorded or stored and “statement” includes any representation of fact whether made in words or otherwise. (s221 (5) CPA). It should be noted that provisions of s33 CPEA shall mutatis mutandi apply to criminal proceedings (s222 CPA).  The most widely accepted definition is found in Seccombe v Attorney-General. It was stated that the word document is a very wide term and includes everything that contains the writing or pictorial proof of something.
By looking at the sources of law (legislation and case law) two ideas become apparent regarding the definition of document; the first is that writing is an integral part of any document and secondly, the document should be able to provide proof of something. Another fact to be noted is that in terms of this definition, a photograph may serve as documentary evidence and thus be admissible in terms of the rules regulating documentary evidence.
Rules Relating to the Admission of Documentary Evidence
The two requirements for the admissibility of documentary evidence are that (1) the original document must be produced in court and (2) the document must be authenticated. The rationale of only allowing the original documents is to avoid error or the possibility of the falsification of documents. The only exception to this rule is where secondary evidence may be used to prove the contents of a document in the following circumstances:
1. If the original document is lost or destroyed
2. Original document is in possession of the opposing party or third party
3. Impossible or inconvenient to produce the original
4. It is permitted by statute.
Regarding the requirement that the documentary evidence needs to be authenticated, this must be done by way of a witness identifying the document. The witness may be (a) the writer or signatory thereof, (b) the attesting witness, (c) the person in whose lawful custody the document is, (d) the person who found it in possession of the opposite party or (e) a handwriting expert. The above-mentioned is not necessary if the document is one that proves itself, in other words it is:
1. Produced under discovery
2. May be judicially noticed by the court
3. May be handed in front of the Bar
4. Produced under a subpoena duces tecum
5. An affidavit in interlocutory proceedings.
The Electronic Communications and Transactions Act
The term electronic and digital are used interchangeably to refer to data created by electronic means, however, one must note the difference between data that is analogue and data that is digital. Data that is analogue is created by an analogue device and is represented in a fix or permanent format. An example of this would be vinyl records. Data that is digital is in a format created and stored on an electronic device such as a computer. An example of this would be a digital camera. Analogue data may be converted to and stored and communicated in digital form.
Therefore the ECT Act regulates documents that can be communicated and stored in electronic digital form. S15 ECT Act regulates the admissibility and evidential weight of this evidence. It states that:
1. Rules of evidence must not be applied to deny admissibility of data evidence. For example; that the documentary evidence is not in its original form.
2. Data evidence must be given due evidential weight
3. In accessing the data evidence, regard must be had to:
a. Manner, in which it was generated, stored or communicated.
b. If the Integrity of the data message was maintained
c. The manner in which its originator identified the data message
d. Any other relevant factors

Conclusion
In conclusion, the photographs used in the ensuing divorce between Mr and Mrs Philanderer would be deemed as documentary evidence as they fall with the definition stipulated under case law (Seccombe v Attorney-General) and the legislation. For the photographs to be admissible in the court proceedings they would need to adhere to the requirements, namely, that the original document is used and that the document can be authenticated. 
If the private detective had used a digital camera, the rules and principles governing the admissibility of the photographs, which would now be deemed as digital data, would be regulated by s15 ECT Act. If the digital data adheres to the requirements stipulated in the Act, the data would be admissible in the ensuing court proceedings.  















Question 1.2
Introduction
The general rule regarding the calling of a witness is that every person unless expressly provided for in any law of the Republic is competent and compellable to give evidence in litigant proceedings (s 192 Criminal Procedure Act). A competent witness is defined as a person whom the law allows a party to ask, but not compel to give evidence. A compellable witness is a person whom the law allows a party to compel to give evidence.  
In light of the fact that a person maybe convicted or judgement can be given on the basis of evidence of one single witness and that there are certain type of evidence which cannot be relied upon unless accompanied by some satisfactory indication that the evidence is trustworthy, the courts approach certain types of evidence with due regard to the cautionary rule.  
Presentation of Evidence
One of the stages in the presentation of evidence is the examination-in-chief. This is conducted by the party who calls the witness. The purpose of examination-in-chief is to put forth the relevant and admissible evidence before the court by question-answer method. The general rule regarding this method of presenting evidence is that the party who undertakes the examination-in-chief is not allowed to attack the credibility of the witness. The exception to this rule is whereby the witness gives evidence which is unfavourable to the party who called them. If this happens they would then be deemed as an unfavourable witness. If it becomes clear, that the witness wishes to prejudice the case of the party who has called them, the party may apply to the court to have the witness declared a hostile witness. Once a witness has been labelled a hostile witness, they can then be cross-examined by the party who called them. One of the aims of a cross-examination is to place doubt upon the credibility of the witnesses’ evidence.
Cautionary Rule
The cautionary rule is a rule borne of practise, that bears the mandatory character of a legal rule and that prescribes to a specific approach to be adopted by the court to assist in the evaluation of certain evidence. As stated, the cautionary rule was borne out of practise and serves as a reminder to the courts that blind acceptance of certain witnesses’ evidence may lead to fault. Thus the cautionary rule requires that the court should question and carefully consider evidence that in practise has taught to be viewed with caution and that the court should seek other safe guards for the evidence it deems “suspect evidence”.
For example the courts would apply the cautionary rule regarding the evidence given by a private detective. The argument is that a private detective is paid to render services and the rule should be used to ensure that the accused is not falsely incriminated. A private detective is in the same position as a police trap.
Conclusion
In conclusion, if it is clear in the examination-in-chief, that the private detective, in the divorce proceedings of Mr and Mrs Philanderer, gives unfavourable evidence that prejudices Mrs Philanderer’s case, Mrs Philanderer’s attorney may ask the court to declare the private detective as a hostile witness. This would result in Mrs Philanderer’s attorney being able to cross-examine the private detective. Similarly, the courts should apply the cautionary rule in evaluating the private detective’s evidence.
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