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Principles of Evidence textbook
Case Book
Study Guide
Tut Letter 102
Criminal Procedure Act
Electronic Communications Act
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Real evidence refers to a physical object or thing which is brought before the court itself. Eg knife, garment, fingerprints or even a person and also computer signals have been admissible.

Real evidence usually owes its efficacy to a witness who explains where the exhibit was found or how it was used or why he claims that he is the owner. 

No formal requirement for handing in of objects such as weapons or prohibited substances like dagga but the handing in of such objects is often accompanied by oral evidence (testimony). 

S v Msane //
States failure to use the available real evidence: This failure may materially reduce cogency of the evidence of a state witness.
Duty of a trial court: In a criminal case it is the duty of a trial court to treat the evidence of a single witness with caution. 
There are two possible consequences where the court requires the production of real evidence:
A) If the witness purchased dagga (real evidence) from X but identifies Y (the accused) as the seller, then the production of the real evidence will not of itself prevent the wrongful conviction of Y.
B) If the witness did not buy the dagga from anybody at all, but nevertheless alleges that Y sold him the dagga, then the production of real evidence may effectively expose the witness’s dishonesty.

Personal appearance

An appellate or review court is not in the same position to judge the credibility of witnesses as a trial court would be, as the appeal courts have to judge the case purely on the written record – S v Webber.

Physical appearance of a witness forms part of real evidence as in R v Vilbro

Inspections in loco, demonstrations and bodily samples

Inspection in loco furnishes real evidence of what is inspected on site. The court adjourns in order to accompany the parties in an inspection of the scene of an accident or crime while witnesses are sometimes asked to point out specific places. If the court draws any conclusions which are unfavorable to any of the parties, it should mention these in order to give the relevant party an opportunity to convince the court that its conclusions are incorrect. 

An inspection in loco may enable the court to:

1) follow the oral evidence more clearly, or
2) observe some real evidence which is additional to the oral evidence

Sophisticated technology is used nowadays in order to prove identity.
In Van der Harst v Viljoen – tissue tests were used for the first time in order to prove paternity and were a great improvement on the old blood tests. 

DNA fingerprinting has been used npth to establish guilt and prove innocence. The chance of error is remote and fingerprints are permitted by section 37 of the CPA. 
Blood and other bodily samples may be taken against the will of the accused.

Fingerprints and handwriting

An expert witness usually has to be called and his opinion is then accepted as admissible evidence. 7 points of similarity have to be found and this will usually amount to proof beyond a reasonable doubt that the same person has made the two sets of prints.
The same procedure is followed with regard to handwriting but the court is not bound to the opinion of an expert and may also hear lay evidence in this regard or draw its own comparisons.

Footprints however, expert evidence is not required and the court may draw its own conclusions chiefly because the detail is not as fine with the previous 2 types of evidence.

Types of methods available to the State in the situations:
Background & circumstances of a car accident – Inspection in loco
Paternity – Blood tests, DNA test and tissue typing
Handwriting – Normally an expert but the court itself may decide on the matter or may hear lay witness in this regard.
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A document may provide evidence of a high probative value since its contents are fixed and be considered by the Court itself. A written contract weighs more than oral contract for example. 

Admission of documentary evidence

1) if the original document is produced in court
2) if the document is proved to be authentic

Other requirements may be prescribed in particular instances usually by legislation ie –the Stamp Duties Act.

The contents of the document are irrelevant at this stage as its just the principle and circumstances the court will receive a document as evidence. Whether the information that is contained in the document will be admissible evidence is a different matter. 

Evidence that is presented by way of a document
Ordinary meaning of the word ‘document’ – ito of case law // Seccombe v Attorney-General:
‘the word document is a very wide term and includes everything that contains the written or pictorial proof of something.’

Contracts, letters, pictures, photographs, birth certificates, wills, books, maps, plans, drawings, placards, pamphlets, posters, computer output that is printouts (S v Harper)

A ‘data message’  produced by a computer is also admissible in evidence. 

Producing the original document

The General rule is that no evidence may be used to prove the contents of a documentary except the original document itself. Often said primary evidence is best evidence.
S v Adendorff – Admission of accused wrt the original source of the document however made the copy admissible.

Exceptions (or admissibility of secondary evidence)

There are many exceptions to the basic rule that the original document has to be adduced in court.

Secondary evidence can be any kind of admissible evidence – no one form of secondary evidence is more or less secondary that any other. This means that a document might be proved by producing copies of any kind or by oral evidence of someone who can remember its contents.

Exceptions in the case of official documents:

S243(1) and (2) of the CPA
S19 & 20 of Civil Proceedings Evidence Act

An original document in the custody or under control of the state official, because of the position he holds.
The copy has to be certified a true copy or extract by the head of the Department in control or custody of the document or any officer authorised to do so. The copy can then be handed in to the court by anybody (s234(1) of the CPA and s20 of Civil Act).
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Products of modern technology as evidence

S v Mpumlo – videotapes as real evidence however S v Ramgobin supports that videotapes should be treated as documentary evidence.

Photographs as evidence

May sometimes constitute real evidence particularly when the photo itself is central to a case (may perhaps have fingerprints on it or may be stolen from a museum for example)

Documentary evidence when the photo is simply used to represent something that is the subject matter of the case. 
Supreme Court Rules 35(1) and 36(4) imply a photograph may be used as a document.

The fact the subject matter of a photographer is subjected to the interpretation of the photographer because if is he who uses lenses, lighting etc should go to weigh rather than admissibility.

Video and Audio as evidence

Like photographs it should be considered to be documentary evidence if the subject matter is really the issue. 

Computer output as evidence

Electronic Communications and Transactions Act // 
Application of the Act //

Act covers electronic contracting, privacy and computer crime but we focusing on ‘data message’.
The concept of ‘data message’ is central to the Act because a data message is the digital alternative to the traditional evidential concepts of statement, object or document. the Act also covers problems such as the ‘best evidence rule’ and electronic signatures (traditionally part of documentary evidence) as well the admissibility and weight of evidence in digital format. Electronic signatures are important because they replace those made in analogue format by means of pen and paper. 

Data message – electronic representation of information in any form and constitutes the basic ‘currency’ in which computers deal.

[bookmark: _WNSectionTitle_10][bookmark: _WNTabType_10]Chapter 6 // Evidence of uncertain classification 	10/13/14 12:04 PM


One way in which facts can be taken as proved without any evidence being presented on them is for the court to take judicial notice of them.

Judicial notice is the process through which the judicial officer presiding in the case accepts the truth of certain facts even though no evidence has been led about such facts. 

Because no evidence is provided for such fact, it also means no evidence may be put forward to rebut such fact.

Parties are deprived of cross-examination, courts apply judicial notice with caution and should advise parties beforehand if they intend to take judicial notice of a particular fact.

Facts of which judicial notice may be taken

1) Notorious facts – well known fact
2) Matters of general knowledge – Facts of local notoriety (R v Levitt ; where notice was taken about the size of Franschhoek)
3) Facts easily ascertainable – Not generally known facts but are easy to obtain. Eg. A Map & calendar (S v Sibiya)
4) Political and constitutional matters (Sovereignty of foreign states & existence of a state of war). Certificate needed if court in doubt.
5) Science & scientific instruments (only that of common knowledge to non-specialists)
6) Financial matters and commercial practice (value of money declined over the years, purpose of public companies is to make a profit from income and the practice of a cheque payment)
7) Textbooks (technical or medical textbook, dictionaries and history books)
8) Functioning of traffic lights (green at intersection therefore red at right angles)
9) Crime (SA increasingly high crime rate, theft & fraud cases)

The Law

Courts must take judicial notice of the law. Presiding officer is supposed to be legally trained and it would be absurd for expert testimony to be led in every case in order to testify as to the relevant legal rules. 

Statutory Law

S224 of the CPA
S5 of Civil Proceedings Evidence Act

Ito of the above provisions, the courts have to take judicial notice of any ‘law or any matter’ published in a Gazette. 

Common law – take notice without exceptions

Foreign law

When the law of a foreign state is relevant ina  South African court case in order to determine some legal aspect of our law, our courts may take judicial notice of that foreign law for purposes of comparison. 

Indigenous law

A court can take notice of indigenous law only if it is consistent with the Bill of Rights in the Constitution. Beyond this, a court may take judicial notice of indigenous laws (incl custom) if they can be readily established with sufficient certainty and if they are not in conflict with public policy and natural justice. Basically the same as consistent with the Bill of Rights. 
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another way in which proof of a fact can be furnished without providing evidence is by applying a presumotion. A presumption is a legal rule according to the existence of a certain fact is presumed, based on the existence of another fact. Since it is only presumed fact, it may not be true. 
Nevertheless, the presumed fact is considered to be a facts until the contrary is proved. A presumption is a legal rule.

Meaning of presumption

A true presumption is a legal rule in terms of which the existence of a certain fact is presumed, based on the existence of another fact. Since it is only a presumed fact, the ‘facts’ may not be true. Considered to be a fact until it can be disproved.
If a man and a women went through a marriage ceremony, the marriage is presumed to be formally valid.

The presumption of innocence

S 35(3)(h) of the Constitution, every accused person has the right to be presumed innocent, as part of the right to a fair trial. This right is widely referred to as the ‘presumption of innocence’. However not a ‘true’ presumption as it not ‘in itself an item of evidence’. It is basically only a principle which places the onus of proving accused guilt squarely on the prosecution. 

Classification of presumptions

Presumptions = 1 Irrebuttable, 2 Rebuttable and 3 Presumptions of fact

Irrebuttable presumptions of law
An ordinary rule of substantive law formulated to look like a presumption. 
Eg: A child under the age of 7 is ‘irrebuttably presumed’ not to be able to commit a crime.

Rebuttable presumptions of law
Rules of law compelling the provisional assumption of fact. Assumption will stand unless destroyed by countervailing evidence. 
Common-law presumptions eg:
That a marriage is valid
Man and woman living together as husband and wife do so in consequence of a valid marriage
Presumption that a child conceived or born during a lawful marriage is legitimate
Presumption that a man admitting to having had intercourse with a woman is the father of her illegitimate child
The presumption that a registered letter that was posted was delivered

Presumptions of fact

Not really a presumption but an inference the court may draw representing the most logical outcome of a given situation

Frequently recurring examples of circumstantial evidence

Regularity//
Res ipsa loquitur// The matter speaks for itself

The relationship between presumptions and the onus of proof.
In S v Zuma the following analysis was useful:
1) if the presumptions creates a true onus of proof, proof on a balance of probabilities has to be provided in order to upset the presumption
2) If the presumption prevails in the absence of evidence to the contrary, it merely places an evidential burden on the party wanting to disprove it. If any evidence to the contrary is provided, the presumption will no longer prevail
3) If the court is merely permitted to draw a particular inference from the proof of a basic fact, but not obliged to, there is no burden of proof on the other party – at most, such as inference amounts to a so-called presumption of fact.

Constitutionality on the reverse-onus presumption:
The issue to be discussed (s130(1) of the Road Traffic Act) is the constitutionality of the relevant statutory provision in terms of which the registered owner of a vehicle is presumed to be the driver. In S v Meaker – the conviction of the accused was defendant on the application of the presumption contained in s130(1) OF THE RTA. The presumption states that ‘if it is material to prove who was the driver of a vehicle, it shall be presumed, until the contrary is proved” that it was the owner of the vehicle.
In order to determine whether a statutory presumption is constitutional or not, one must follow the approach adopted by the Constitutional Court in S v Zuma. First of all one must look at wording of the specific presumption in order to determine whether the presumption creates a so-called ‘reverse-onus’. It is therefore essential to establish the exact nature of the onus placed upon the accused. A reverse onus is a legal onus of proof that is placed upon the accused. It  has to be discharged on a balance of probabilities. The onus is not discharged by the accused if he merely raises a doubt with respect to the applicability of the presumption. Therefore if at the end of the trial, the probabilities applies ‘until the contrary is proved” it creates a reverse onus.

If a statutory presumption creates a ‘reverse onus’ this means that the blanket of provision in s35(3) of the Constitution which establishes the right of every accused to a fair trial is infringed or violated. 

An infringement of the Constitution will be unconstitutional unless in the particular circumstances of the case, the infringed right should be limited by the limitation clause in the Constitution. In S v Meaker the court found that the presumption infringed the Constitution, but that it is justified by the limitation clause. This was because the provision was designed to achieve effective prosecution of traffic offenders and therefore the efficient regulation of road traffic. The presumption furthermore targets a specific group of people namely vehicle owners. … see more on page 14 of tut Letter 102.
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How to approach the constitutionality of statutory presumptions.

Statutory Presumptions //

The legislature has created a large number of stat. presumptions. Often created in order to assist the State with some evidential difficulty. One statute contains many presumptions is the Drug & Drug Trafficking Act – s21(1)(a)(i) – if in the prosecution of any person – it is proved that the accused was found in possession of dagga exceeding 115 grams. It shall be presumed, until the contrary is proved, that the accused dealt in such dagga or substance.”
Such a provision leaves the accused with the legal burden of proof. 

Constitutional Provisions //

Section 35(3)(h) - to be presumed innocent, to remain silent, and not to testify during the proceeding’s.

Approach of the Constitutional Court

S V Zuma – Right to be presumed innocent. 
A reverse onus is a legal onus of proof that is placed on the accused. It has to be discharged on a balance of probabilities. This onus is not discharged by the accused if he merely raises a doubt with respect to the applicability of the presumption. Therefore if at the end of the trial the probabilities are evenly balanced, the presumption will apply. 

The effect of a statutory presumption leave the accused with a legal burden of proof on the presumption of innocence – 

The presumption of innocence is a legal principle which has the result that, in criminal matters, the state is burdened with the onus of proving the guilt of the offender beyond reasonable doubt. Reinforced by the Constitution rights to remain silent after arrest and not to make a confession or testify against oneself. All these rights are seriously endangered and undermined when the burden is reversed and the accused has to prove his innocence.

A presumption can only survive if its survives the limitation caluse:

The presumption that a confession would be presumed to have complied with the requirements for an admissible confession was instituted following the Report of the Botha Commission into Criminal Procedure and Evidence, in terms of which it was found that :

A)it should be made more difficult for a dishonest accused to make false allegations of duress
B)Trials need to be shortened by counteracting unduly long trials-within-trials on the admissibility of the confession. The court found that these grounds were insufficient to reverse the onus of proof to the accused. As a result the presumption could not be saved by the limitations clause and was declared unconstitutional.

The judgment in S v Zuma did NOT decide the following;

All statutory provisions which create presumptions have not been declared invalid by this decision. If does not, for instance influence ‘evidential presumptions’ which simply require the accused to create doubt.
It has not declared all reverse onuses invalid
Neither does it effect statutory provisions which have the appearance of a presumption, but which actually create new crimes.
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Chapter 10

The onus of proof in criminal matters:

The distinction between the onus of proof and the evidentiary burden

The burden of proof functions to assist decision makers in conditions of uncertainty.
An accused is in terms of ss 106(4) and 108 of the CPA entitled to a verdict once she has pleaded. This principle of finality requires presiding officers to make an affirmative finding in every case irrespective of deficiencies in the evidence.  Burden of proof and presumptions…are tools, which the legal system employs to advance its objective of accurate fact finding, they are tempered by policy. 

The burden of proof allocates the risk of non-persuasion: the person who bears the burden of proof will lose if she does not satisfy the court that she is entitle to succeed in her claim or defence. 

The onus and Evidentiary Burden: 

The burden of proof or true onus refers to the obligation of a party to persuade the trier of facts by the end of the case of the truth of certain propositions. 
The evidentiary burden ‘refers to one party’s duty to produce sufficient evidence for a judge to call on the other party to answer’ it also includes the duty cast upon litigant to adduce evidence in order to combat a prima facie case made by his opponent. 

In a criminal trial it’s a fundamental principle the burden of proof rests on the prosecution to prove accused guilt beyond a reasonable doubt. This burden rests on the prosecution throughout the trial. 
The state will also discharge an evidential burden on the outset of the case. It will do this by establishing a prima facie case against the accused. Once the prima facie case is established the evidential burden will shift to the accused to adduce evidence in order to escape conviction. However, the burden of proof will remain with the prosecution. 

In simple terms – the party not bearing the onus of proof has the benefit of the doubt in cases where the court is in doubt.

In S v Bhluwana: S v Gwadiso – the Constitutional right of “Right to be presumed innocent’ was endangered.
The court stated that an evidentiary burden simply required the accused to create a reasonable doubt, whereas the true burden of proof or reverse onus required proof on a preponderance of probabilities. 

An exception to the general rule that the burden of proof rests with the state in criminal matters is the presumption that every person is of sound mind until the contrary is prove. The accused therefore bears the onus of proof with regards to a defence of criminal non-responsibility on account of mental illness or mental defect. A Canadian decision – R v Chaulk, held that although the presumption of sanity infringed the accused’s constitutional right to  be presumed innocent, it was a reasonable limitation of the right. 
The lack of criminal capacity as a result of mental illness or defect. (M’Naghten rule).
The question was to leave the onus of proof on the accused or whether the option to simply leave it with the evidentiary burden.
Section 78(1A) and 1(B) of the CPA codifies the M’Naghten position in that every accused person is presumed to be sane and criminally responsible until the contrary is proved. 
S v Eadie – to mean that a defence of sane automatism now impose an evidential burden on the accused and not merely an obligation to raise a defence. 

The right to silence and the onus of proof

How may the constitutional right to silence be reconciled with the fact that the accused can be convicted if she keeps quiet while the evidentiary burden still rests upon her?
In the past, the mere silence of the accused was seen as a sign of a guilty conscience – because the person wasn’t protesting. The Constitution has changed everything – this type of inference may no longer be made. However if the States case remains silent this doe3snt mean no conviction, if the States case isn’t contested by the accused or legal team the court has no option but to convict. 
In S v Hena & Another – the accused failed to testify themselves after the states case had been closed. The judge emphasized the lack of evidence on the side of the defence in order to rebut the states case did not mean an automatic conviction of such accused. 

The Standard of Proof in Criminal Matters

In S v Glegg – it was said that proof beyond reasonable doubt cannot be put on the same level as proof beyond the slightest doubt, because the burden of adducing proof as high as that would in practice lead to defeating the ends of criminal justice. 
In the phrase ‘proof beyond a reasonable doubt’  cannot be precisely defined but it can well be said that dount exists because of probabailities or possibilities which can be regarded as reasonable on the grounds of generally accepted human knowledge and experience. 
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Is the question of the incidence of the onus of proof one of substantive or formal law?

Firstly the question whether the above is a matter of substantive or formal law is important because it will determine whether English or Roman-Dutch law will have to be consulted in a particular case.
This question was critical to the outcome of Tregea v Godart 1939. 
In the law of evidence we explain that the Roman-Dutch law is the common law for the branches of substantive law in SA while the English law is the common law for the formal law in South Africa. 

The incidence of the onus of proof in civil cases

The basic rule as far as onus of proof is concerned is that he who alleged must prove. This rule derived from a decision in Pillay v Krishna. Also illustrates the fact that the true onis of proof is usually established by the pleadings.

Evidentiary burden comprises:
1) the duty cast upon a litigant to begin addusing evidence
2) the duty to adduce evidence to combat a prima facie case made by the opponent

IN the case Eskom v First National Bank // Here the judge had to determine on which of the two parties the onus of proof lay. He applied the principle of statutory interpretation and because the requirements for protection in terms of S79 of the Banks Act were positive and conjunctive he felt that te banker had to prove 2 things:
1) good faith
2) lack of negligence.
It was further held that the question whether the banker had been acting in good faith, was one which was particularly within the knowledge of the banker and that was why he had to bear the onus of proof.

Different issues may generate different onuses of proof

In civil cases different issues may generate different onuses of proof. However in criminal cases the onus never shifts, BUT in civil cases there is a possibility that in one case different parties may bear the onus of proof regarding different issues.

In Pillay v Krishna – there were several and distinct issues, for instance a claim and a special defence then there are several and distinct burdens of proof, which have nothing to do with each other, save of course that the second will not arise until the first has been discharged.

Klaasen v Benjamin – Different issues in pleadings may be derived from the fact there are different issues being raised. 

In a civil case, the plaintiff claims damages from the defendant, since he claims that the defendant assaulted him. This is the first issue and obviously the onus of proving the assault rests on the plaintiff because of the rule ‘he who alleges must prove’. However it may turn out the question of an assault by he defendant upon plaintiff is not even a dispute since the defendant admits the assault but claims that is was self-defense. This is the second issue and the onus to prove the prerequisites for self-defense existed rests on the defendant. 

The standard of proof in civil cases’
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In civil proceedings its on a balance of probabilities. The civil standard consists of a comparative or relative standard (on a balance of probabilities) rather than a quantitative test (beyond a reasonable doubt). A comparative test is easier to understand because it is not so difficult to say that one thing is more probable than another. 

In S v Chabalala –the SCA pointed out that the correct approach in evaluating evidence is to weigh up all the elements that point towards the guilt of the accused against all those elements that are indicative of his/her innocence taking proper account of inherent strengths and weaknesses, probabilities and improbabilities on both sides and having done so, decide whether the balance is so heavily in favour of the state that it excludes any reasonable doubt about the accused’s guilt. 

First evidence must be weighed as a whole. A piecemeal process of adjudication should therefore be avoided. In essence a trier of fact must have regard to all considerations which reasonably invite clarification. In doing so, the court should take the following into consideration, among others:
All probabilities
The reliability and opportunity for observation of the respective witnesses
The absence of interest or bias
The intrinsic merits or demerits of the testimony itself
Inconsistencies or contradictions
Corroboration

It is however important to distinguish inferences & probabilities from conjecture (guesswork) and speculation. No proper inference can be drawn unless there are objective facts from which to infer other facts. Probabilities must likewise be considered in the light of proven facts. A court places more weight on credible direct evidence. 

Circumstantial evidence

Direct evidence is given when an eye witness testifies about actually seeing the prohibited act taking place. Circumstantial evidence can provide only indirect evidence and inferences then have to be drawn about the prohibited act. 

2 cardinal rules of logic apply here:

1) inferences sought to be drawn must be consistent with all the proven facts
2)the proven facts should be such that they exclude every reasonable inference except the one sought to be drawn

if not then there must be doubt about the inference sought to be drawn and the accused cannot be convicted. This is because the state must furnish proof beyond a reasonable doubt in a criminal case. 

Examples of circumstantial evidence: Fingerprints and DNA evidence.

R v Blom – locus classicus – on the question of circumstantial evidence

A) Cumulative effect – court must always consider the cumulative effect of all items. R v De Villiers – not consider in isolation
B) Inferences in criinal proceedings – R v Blom – 2 cardinal rules of logic apply.
C) Inferences in civil proceedings – Sufficient if most probable inference and not the only ‘reasonable’ inference like in criminal proceedings. AA Onderlinge Assuransie Bpk v De Beer – most readily apparent and acceptable inference from a number of possible inferenes.
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D) The so-called presumptions of fact – Inferential reasoning is permissible. S vSigwahla simpler to speak of inferences of facts than of presumptions of fact. In the absence of direct evidence the true enquiry is wheter the court can from the totality of evidence draw inferences in accordance with the rules of logic. 

In making its judgment a court cannot rely on evidence which is not trustworthy. If evidence seems suspect for any reason it is imperative for the court to examine whether this evidence is supported or backed up by other evidence which could indicate whether this seemingly untrustworthy evidence is indeed trustworthy. Courts have developed a ‘cautionary rule’ and here corroboration should be required. 
The rules regarding corroboration are derived from English common law and the present legal position in SA is that corroboration is required by statute in only one case. In terms of s209 of the CPA, the state relies for a conviction on a single confession by an accused that she committed the offense. 

Definition of corroboration //

Corroboration is evidential material, which independently confirms other (untrustworthy) evidential matter and which is admissible.

Requirement for corroboration

1) Corroborative evidence (evidence which confirms/supports) has to be admissible.  Inadmissible evidence cannot be used in court and therefore not used as corroborative evidence.
2) May take on a variety of forms and does not consist solely on oral evidence. Documentary or real evidence (eg. Fingerprints) may also serve as corroborative evidence. A formal admission or even a question under cross-examination may provide corroborative evidence.
3) Independent evidence – not coming from the same source as the untrustworthy evidence. This principle is derived from the rule against self-corroboration. 
4) The corroborative evidence should confirm the other evidence. S209 of the CPA – provides for the corroborative of a confession, requires that the confession e confirmed in a material aspect. There are wide-ranging interpretations by our courts of the meaning of this phrase with respect to the nature of corroboration. 

The requirements for corroboration may vary depending upon how suspicious the evidence is. It is not possible to formulate general rules on the exact nature or quantity of evidence which will result un corroboration, except to say that the corroborating evidence should be shown to be trustworthy. 

The relationship between corroboration and the standard of proof //

When a party is required to provide corroboration of certain evidence upon which its case is built, this does not mean that the standard of proof changes. Corroboration and standard of proof are 2 distinct concepts. The result of this requirement with respect to corroboration is simply that the particular party has to find additional evidence in order to meet the existing standard of proof.

The rule against self-corroboration

In S v Gentle – Corroboration is meant other evidence which supports the evidence of the complainant and which renders the evidence of the accused less probable, on the issues in dispute.

Repetition of a story cannot furnish corroboration (R v Rose). It can at most prove consistency. ‘ A lie can be repeated as many times but wont be the truth’.

Corroboration of confessions

S209 of the CPA states that a conviction may follow on the accused’s confession if one of the two requirements are met. The first requirement to the confession itself (corroboration of the confession) and te second relates to the crime in respect of which the confession is made (evidence the crime was committed).

1) Corroboration of a confession:
if the req is satisfied if other (independent) evidential material is produced which confirms the confession in a material respect. We have already mentioned the case where the accused confesses to the charge of murdering her victim by poisoning him with arsenic, and where evidence is adduced that a quantity of arsenic was found in the body of the deceased. Confirmation may come from a variety of sources, such as the accused fingerprints or answers given by the accused during proceedings in terms of s115 of the CPA.

2) Evidence that an offence had actually been committed
the CPA specifically states that this requirement be satisfied by adducing evidence. A presumption or an admission will not suffice.

Relationship between the two requirements

R v Mataung – accused charged with stock theft to which he confessed (ie. Admitted to all the elements of the crime). However not convicted because prosecution then adduced evidence not sufficieny to satisfy the 2nd requirement. The court found there may have been a number of possibilities of how the stock went missing.
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Before a court evaluates all the evidence that has been placed before it it has to take into account that there are situations where evidence may be unsatisfactory and needs to be backed up by other evidence. 

The definition of the Cautionary Rule

A rule of practice bearing the mandatory character of a legal rule and prescribing a specific approach to be adopted by the court to assist in the evaluation of certain evidence.

Developed from practice and is independent legislation
Non-compliance with the cautionary rile will generally result in the finding of the court being set aside – R v Mbonambi
Primarily intended for criminal cases but also includes civil matters

The rule requires the judge or magistrate evaluation the facts:
1)Must consciously remember to be on guard regarding certain types of evidence
2) must seek a safeguard which will sufficiently dispel the suspicion and the dangers inherent in the suspect evidence

ultimate purpose – exclude the possibility of the court reaching an incorrect finding
most common safeguard – corroboration of suspect evidence

Specific instances

The Accomplice – our courts accept that an accomplice may often have a motive for falsely incriminating the accused. He may have the intimate knowledge of the crime and may easily incriminate the accused while at the same time underplaying his part in the crime. For these reasons the evidence of an accomplice should be treated with caution. 

S v Masuku – 10 principles realting to the CAUTIONARY RULE iro of accomplices //

1) Caution is imperative when dealing with accomplice evidence
2) an accomplice is a witness who has a possible motive for telling lies about an innocent accused 
3) corroboration of the accomplice’s testimony is required, even where the accused is not implicated and the accomplice merely gives details of the crime
4) The cautionary rule will only be satisfied if there is corroboration which directly implicates the accused in the commission of the offence
5) Such corroboration may be found in the evidence of another accomplice, provided that his evidence is reliable
6) Where no corroboration is available there must be some other assurance that the evidence of the accomplice is reliable
7) Such assurance is self-evident where the accused is lying witness or where the accused does not testify
8) The risk of false incrimination is reduced where the accomplice is a friend of the accused
9) where the above mentioned principles are absent, the court can convict only when fully appreciating the danger inherent in accomplice evidence and only if the accomplice is an excellent witness
10) Where the corroboration of an accomplice is offered by another accomplice, the court must also approach the corroborative evidence with caution

Evidence of identification – Evidence of the identity of the accused must be treated with a good deal of caution. R v Shekele – gross injustices are not infrequently done through honest but mistaken identifications. In all cases that turn on identification the greatest care should be taken to test the evidence. 

Factors should be taken into account as set out in S v Mthetwa when assessing the reliability of a witness’ observations:
Lighting
Visibility
Eyesight
Proximity of the witness
Opportunity for observation as to both time & situation
Extent of his prior knowledge of the accused
Mobility of the scene
Corroboration
Suggestibility
Accused voice
Face
Build
Gait
Dress
Result of any identification parade 

S V Moti – cautionary rule with respect to identification evidence:
Such evidence has to be approached with care and sleptism. The court has to answer 2 questions. Was there a proper identification? Was the evidence reliable? The identification would be improper if a photo identification was done when the suspect was already in custody. If the photograph was shown to the witness just before the identification parade or testimony in court. The reliability of the evidence would be affected by factors such as the credibility of the witness, the opportunity of the witness to observe the offender during the crime, whether he had previously been shown a picture of the suspect etc.

Admissibility of evidence v weight of the evidence

The court found the evidence of the photo-identification to be admissible in principle. The same strict principles which are required for a normal identification parade do not apply here. Evidence that the witness identified the offender from a photograph could therefore play a decisive role in the conviction of the offender. The evidence must however be approached with caution to ensure it has sufficient value to make a conviction possible.

Children – In Sv V – the court stressed that whilst there is no statutory requirement that a childs evidence should be corroborated it is accepted that given the nature of the charges and the age of the complainant, the evidence of young children should be treated with caution. The court has to be sure that the child understands the importance of telling the truth. Trustworthiness depends on a number of factors such as the childs ability to observe what happened, to remember what he observed and to tell the court about these observations. Once should guard against labeling all children as ‘imaginative and suggestible’. 

The single witness – 208 of the CPA
S16 of Civil Proceedings Evidence Act
S v Webber

The statutory provisions make it possible for a court to convict a person or to give judgment against a party on the evidence of a single witness alone. If the court is satisfied that the evidence given by the single witness is satisfactory it may but need not regard that evidence as sufficient to convict the accused.
According to S v Webber // The evidence of a single witness can be relied upon when it is cleat and satisfactory in every material respect
The court stated that the remarks of the judge in Mokoena’s case were not to be elevated to an absolute rule of law
Approach of the court – A conviction is possible on the evidence of a single witness. Such witness must be credible and the evidence should be approached with caution. Due consideration should be given to factors which detract from the credibility of the witness. The probative value of the evidence of a single witness should also not be equated with that of several witnesses.

Cases of a sexual nature – 

S v Jackson – the cautionary rule used to exist in cases of a sexual nature was effectively abolished by S v Jackson. The judgment pointed out the ‘collective wisdom and experience’ of the judges upon which the cautionary  rule regarding the testimony of a complainant in a  case of a sexual nature was said to have been based, had no factual justification –the empirical research which had been done in this regard disproved the idea that women lie more frequently than men or that they are by nature unreliable witnesses. Another important consideration was that the cautionary rule has collapsed in a umber of countries with similar legal systems to ours such as Canada, England, Australia, New Zealand and Namibia. 
That this cautionary rule was based on outdated and irrational perceptions and that it unjustly stereotyped complainants in sexual cases as unreliable witnesses. The court also confirmed the rule that the burden is on the state to prove the guilt of the accused beyond a reasonable doubt. There needs to be a reason for suggesting that the evidence of the witness may be unreliable. 
The position remains that if there is another basis for considering the evidence to be unreliable then caution is applicable. 

Police Traps & Private Detectives – 

A police trap is someone whose credibility may be questioned because he receives remuneration in exchange for obtaining evidence for the State. Our courts apply the cautionary rule to the evidence of such persons because there are valid reasons for suspecting the reliability of their evidence. Ie. The accused may be falsely incriminated. 
A private detective is in the same situation as the police trap in the sense that he is also paid to secure evidence. The difference is of course that the police trap takes part in committing the crime and the PD does not. Evidence of a PD will also be approached with caution so that the accused isn’t falsely incriminated.                                                                                     

ton1a 1200

e ollowing resource.




