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1.1 Evidence is admissible only if it is relevant to the particular case.  
Mrs Philanderer has instituted divorce proceedings.  Section 3 of the Divorce Act 70 of 1979 lays down irretrievable breakdown of marriage as a ground for divorce.

In terms of section 4(1) of the Divorce Act 70 of 1979 the two requirements for irretrievable breakdown of a marriage as a ground for divorce are that the marriage relationship must no longer be normal and there must be no prospect of restoration of a normal marriage relationship.  In terms of section 4(2) of the same act the fact that the defendant has committed adultery and that the plaintiff finds it irreconcilable with a continued marital relationship is an indication that a marriage has broken down irretrievably.

Here, the photographs depicting Mr Philanderer engaged in improper extra-marital activities are therefore relevant to the divorce proceedings and are admissible.
However, these photographs were taken by a private detective who was paid to secure evidence and the courts will therefore approach this evidence with caution to ensure that the Mr Philanderer has not been falsely incriminated.  When evaluating all the evidence the court will take into account that the evidence may be unsatisfactory and will need to be corroborated by other satisfactory evidence. 
Photographic evidence can constitute either real or documentary evidence.  Real evidence is physical objects brought before the court.  In the instance where a photograph with fingerprints on it is brought before the court the actual evidence is the fingerprints and in such instance the photograph with the fingerprints on it therefore constitutes real evidence.
However, in this case the photographs constitute documentary evidence as they are documents reflecting proof of Mr Philanderer’s improper extra-marital activities.  Both the dictionary and judicial definitions of the word document are sufficiently broad to include photographs.  In the Seccombe case it was held that the word document is a very wide terms that includes everything that contains written or pictorial proof of something.  
When photographs are taken by a digital camera they can also be stored electronically.  The definition of a data message set out in Section 1 of the Electronic Communications and Transactions Act of 2000 includes data stored by electronic means.  

Section 15 of the Electronic Communications and Transactions Act of 2000 states the following:
(1) In any legal proceedings the rules of evidence must not be applied so as to deny the admissibility of a data of message. in evidence-
(a)  on the mere grounds that it is constituted by a data message; or

(b)  if it is the best evidence that the person adducing it could reasonably be expected to obtain, on the grounds that it is not in its original form.

(2)
 Information in the form of a data message must be given due evidential weight.

(3)
 In assessing the evidential weight of a data message, regard must be had to
(a) the reliability of the manner in which the data message was generated, stored or communicated; 
(b) the reliability of the manner in which the integrity of the data message was maintained;
(c)  the manner in which its originator was identified; and
(d) any other relevant factor.
Photographs that are obtained digitally are therefore admissible, however the factors of means of generation, storage, integrity of the data message amongst other things will be considered by the courts.
1.2 A presumption is a legal rule according to which the existence of a certain fact is presumed based on the existence of another fact.  Presumptions are considered to be fact until the contrary is proven.  
In this case, I would utilise the presumption that a man and woman living together as husband and wife do so as a consequence of a valid marriage.  My basis for the use of this presumption would be that the parties lived together as husband and wife and were generally regarded as married.  The presumed fact would then be that a valid marriage ceremony had taken place.  This presumption may be rebutted by Mr Philanderer by providing evidence to the contrary.
In civil matters the general rule is that ‘he who alleges must prove’. In Tregea v Godard 1939 AD 16 it was held that the presumption in Roman-Dutch law placed the onus of proof on the person making the allegation.  This decision has been confirmed by the Appellate Division in Eskom v First National Bank of Southern Africa Ltd 1995 (2) SA 386 (A) and other cases.

In criminal proceedings proof beyond a reasonable doubt is required.  This evidentiary burden shifts between the parties.  The evidentiary burden on the accused is to create reasonable doubt while the evidentiary burden on the prosecution is to show proof beyond reasonable doubt.  In criminal cases the evidentiary burden shifts between the parties.
In civil proceedings proof on a balance of probabilities is required.  In different cases different onuses of proof may be created by different issues.  However, the onus of proof does not shift between the parties. 

Mr Philanderer would therefore be required to prove that that no valid marriage took place and that the parties were in fact not legally married.

