LAW OF EVIDENCE – ADMISSIBILITY OF EVIDENCE

SU2 - CONCEPTS

Law of evidence is part of adjective law (deals with procedure to be followed in court & legal transactions) – 
Governs manner in which something is legally proven before the court

“Proof”			-	having sufficient grounds for a finding on a point in issue
“Evidence”		-	one type of evidential material produced in court (excludes info gathered by 						police during investigation of case) [includes oral evidence, documentary 						evidence & real evidence (objects)]
“Evidentiary material”	-	material which goes to furnish proof
“Law of Evidence”	-	field of law which generally regulates proof of facts in a court of law

Regulating the proof of facts = main goal of law of evidence

Evidence is only ONE type of evidentiary material = other forms include:
· formal admissions; 
· judicial notice; and 
· presumptions

Evidentiary material has to be evaluated before court can find if it amts to proof in the circumstances of a particular case

	Proof of a fact
	Evidence of a fact

	Court has received probative material re such fact and has accepted such fact as being the truth for purposes of the specific case
	Not yet proof of such fact – court must still decide whether / not such fact has been proved



SU3 – SOURCES

	Historical sources
	Knowledge sources

	If there is any uncertainty re aspect of SA law of evidence – SA courts may have recourse to English Law
	Wider concept – includes historical sources, court cases & legislation



Provisions of Const apply only to criminal cases / civil matters where state is involved (NOT to civil cases in general)

Most NB sections in Const for law of evidence – 
s35(1) = rights of arrested persons
s35(2) = rights of detained persons
s35(3) = rights of accused persons
s36 – Limitation Clause

Residuary sections:
Section in SA statute which incorporates a part of foreign law into our law & thereby preserves something of the foreign law

· “direct incorporation”	= 	SA statutes use exact wording of foreign legislation
· “indirect incorporation” 	= 	residuary clauses – determine that foreign law has to be followed on 				topics for which no express local statutory has been made

It was felt that residuary clauses which have indirectly incorporated English Law should be changed before SA became a republic outside of the British Common Wealth (as happened 31 May 1961) as is proper for a totally independent country – thus:
· S252 of CPA now refer to the law at to the admissibility of evidence which was in force re criminal proceedings on the thirtieth day of May 1961 shall apply in any case not expressly provided for by this Act or any other law
· Civil Proceedings Evidence Act provides that law on competence & compellability of witnesses & examination & cross examination of witnesses, which would have been applicable on 30 May 1961, will apply in any case where no provision has been made ito Civil Proceedings Evidence Act / ito SA leg

SU 4 – RELEVANCE & ADMISSIBILITY OF EVIDENCE

CPA & Civil Proceedings Evidence Act provide that irrelevant evidence will be inadmissible 
Courts generally state that evidence needs to be relevant in order to be admissible
Some evidence, though highly relevant, might still be inadmissible

Definition of Relevance –

Stephen:  any 2 facts are so related to each other that according to the common course of events one either taken by itself / in connection with other facts proves / renders probable the past, present or future existence / non-existence of the other

Federal Rules of Evidence of the USA:  evidence that has a tendency to make the existence of any fact that is of consequence to the determination of the action more probable / less probable than it would be w/o the evidence

Relevance:  
· Logical connection btw issues of case before court & evidence that stands to be admitted
· Basis for many inferences drawn in law of evidence

The mere fact that evidence is distantly related to issues of case does not mean it should be admitted – must be shown that evidence will permit court to draw reasonable inferences about fact in issue & it will not improperly 
prejudice any party

Decision on relevance of evidence should not normally be elevated to a general principle (since relevance would normally be affected by the facts of the case) – however – when court decides that certain legal consequences should follow from certain facts – it will bind subsequent cases:

Shabalala:

Facts:  A broke into home of B&C & murdered C - A left behind his shoe - parade of 5 peeps was done @ police station & sniffer dog indicated that shoe belonged to A

Legal Q:  whether evidence of police dog was admissible

Evidence re behaviour of police dog was not admitted in Trupedo case because hearsay evidence was involved & its probative value was too tenuous (shaky / vague) & it was untrustworthy
Writers argued that Trupedo does not lay down a general rule that evidence of tracking by dogs is inadmissible; the ruling had to be viewed in context of facts of the case (esp ito the inadequacy of general scientific knowledge on the subject) - relevance, being a matter of degree, more convincing evidence, including increase in modern research re scenting ability of dogs & their training, may justify its admissibility, leaving only the weight of the evidence in issue

Judgment:  evidence of behaviour of dog towards A was inadmissible

Ratio:  
Mere proof that dog’s breed has special powers to distinguish scent of one person from another & was of pure blood & possessed these qualities & was specially trained in tracking will not suffice – (only additional evidence explaining capability by which these dogs can follow scent of one person, rejecting scent of all others, would suffice)
Evidence was vague ito how long scent of A’s shoe would have lasted (it was conceded that the strength diminishes with time); 
Dog trainer’s credentials were also not proved; 
Dog did not sniff every person on the parade, but stopped when she came to appellant –possibility that another person may have had the same scent was not excluded; and
No sufficient proof was provided & no evidence was adduced to show that mans’ understanding of canine traits & capabilities, or their training has advanced beyond that which was known when Trupendo was decided

Distinction btw weight & admissibility should not be blurred – if weight is so inconsequential & the relevance accordingly so problematical, there can be little point in receiving the evidence

Although principle of admissibility of evidence re behaviour of tracking dogs was set in Trupedo case – a decision on relevance of evidence should not normally be elevated to a general principle
(Note however, that if unreliability of evidence could be sufficiently reduced through evidence that can authoritatively prove that dogs have ability to follow scent of one person only, it will become relevant & admissible) 

3 main criteria when court has to decide on relevance:

1. Importance of “the issues”

Facts / issues over which different parties are not in agreement

Determined by charge sheet (criminal proceedings) / pleadings (civil proceedings) which are heavily influenced by substantive law applicable to particular field of law involved – see examples on pg 22 of SG

Each one of the facts in issue has to be proved by party who bears burden of proof

Facts relevant to facts in issue (facta probantia) can become in issue themselves = side issues – question is whether admission of evidence would not simply be a waste of time – a lot of time might be wasted on a proper investigation of side issues and then, even when admitted, they may prove to be of little alue when it comes to the real issues

2. Potential weight of evidence

Weight of evidence must be such that a reasonable inference can be drawn from evidence re facts in issue – evidence must have enough probative value / weight in order to prove / disprove fact in dispute

Court makes initial assessment of potential weight of evidence & if its sufficiently substantial to justify admission = however it may eventually happen that evidence, although admitted, proves to be of little probative value, given totality of all the other evidence

Mavuso:  

Facts:
A convicted of dealing in dagga – A drove a vehicle in which bags of dagga were found – A denied knowledge that bags contained dagga & claimed he was told that bags were filled with wool – in x-exam, A alleged that he does not know dagga at all, yet he has a previous conviction for possession of dagga 

Legal Q:  whether evidence of previous conviction can prove that A did have knowledge of dagga

Judgment:  evidence of previous conviction was irrelevant & inadmissible

Ratio:
Evidence which appeared logically relevant to fact in issue did not allow a proper (reasonable) inference to be drawn re fact in issue
Test for relevance stated in Mpanza = Any facts are so relevant if from their existence inferences may properly be drawn as to the existence of the fact in issue.  
Entire argument of State rested on false premise – namely that if a person has been convicted of possession of dagga previously, he should know about dagga – (1) previous conviction occurred so long ago that A could have forgotten all about the nature of dagga; (2) definition of “possession” was so wide that it could lead to conviction of persons who were simply in vicinity of dagga when it was found = previous conviction does not allow inference that A had any knowledge of dagga

3. Potential prejudicial effect of admitting the evidence

Procedural prejudice (prejudices party in conduce of his defence / opponent may have difficulty in disputing / disproving evidence)

Incrimination will take place where party concerned may be procedurally disadvantaged / otherwise exposed to a lengthy trial involving issues which, though logically relevant, are legally too remote to assist court in its ultimate decisions

SU 5 – SIMILAR FACT EVIDENCE

DEFINITION:  evidence about a fact which is similar to a fact in issue

There are 2 separate sets of facts:
1. Facts in issue before the court
2. A separate set of facts which is very similar to the facts in issue before court, but which is not in issue

Purpose:  to show that on other occasions, party to proceedings acted in a similar manner to that presently being considered by the court

Can be potentially prejudicial = if allowed, conclusion may be drawn that accused is type of person who will commit a specific crime – person should not, be found guilty because of his criminal propensity (tendency or inclination) / bad character, but because a crime committed by him was properly proved

ADIMISSIBILITY OF SIMILAR FACT EVIDENCE

Purest application of the relevancy principle  

Probative value of evidence is even more NB than it would otherwise be – if similar fact evidence has no relevance other than to show that A may have an inclination to commit crime, it WILL be inadmissible

S210 CPA = ‘Irrelevant evidence admissible”:  
No evidence as to any fact, matter or thing shall be admissible which is irrelevant / immaterial & which cannot conduce to prove / disprove any point / fact at issue in criminal proceedings

First requirement:  logical connection btw similar fact evidence & facts in issue

Second requirement:  similar fact evidence must have sufficient probative value to warrant its reception
Van der Merwe = similar fact evidence must have probative value in the sense that it can give rise to reasonable inferences in deciding facts in issue – there must be a nexus btw facts in issue & similar facts

When deciding on admissibility of similar fact evidence:  Pinpoint facts in issue = relevance of similar fact evidence to facts in issue determines its admissibility - find a reason why there’s an adequate nexus btw facts in issue & similar facts

Practical application:

Makin case:  stresses relevance as the true criterion for admissibility of similar fact evidence
1. One may not reason that because A committed similar crime in past, he has criminal character & has therefore committed offence for which he’s being tried – if the evidence is tendered for this purpose, it will not be sufficiently relevant & will therefore be inadmissible
2. Similar fact evidence will be sufficiently relevant when it answers the Q of whether acts alleged to constitute the crime were designed / accidental, of if similar fact evidence culd rebut a defence which would otherwise be open to A 

Harris case:  It would be a mistake to categorise instances in which principle will be applicable – such a list only provides instances of its general applicable – whereas what really matters is the principle itself & its proper applicable of the particular circumstances of the charge that is being tried

Boardman case:  The most NB aspect if the applicable of the general principle:  similar fact evidence will be admissible when the evidentiary value thereof outweighs the potential for prejudice

A piece of evidence may be in admissible at one point in a trial, and become admissible at a later stage:

Solomons:

At trial court:
A accused of murdering J - sole issue at the trial was the ID of J’s attacker (facts in issue)
It was proven and established that at 11pm A gambled away J’s watch & B’s jacket to S 

D (the main witness) testified to being continuously in company of A & eye witnessed A’s administering fatal stab to J & being with A when he gambled away J’s watch & B’s jacket to S 
During D’s exam-in-chief counsel for Crown sought to lead evidence of 2 knife assaults allegedly committed by A in presence of D on same evening whereby A attempted to rob O & B & obtained B’s jacket
During x-exam, A denied possession of a knife & denied being in company of D & alleged that he acquired the jacket & watch from D at a gamble

Judge remarked that Court already had D’s evidence that A used a knife to stab J & the mere fact that A was in possession of knife would not, by itself, carry great weight

Under X-exam by counsel for the Crown, A denied he had had any knife in his possession at any stage of the evening in Q

After defence case had been closed, counsel for the Crown applied to Judge for leave call evidence in rebuttal (disproof) – Judge refused Crown’s application because in his view, it was difficult to put the clock back & to allow evidence in rebuttal would, even if other witnesses were recalled for x-exam by defence, both prejudice A & unduly protract the proceedings

On appeal on the merits:
Evidence initially tendered through medium of D by the Crown of the knife assaults committed by A earlier in the evening (similar facts) was admissible - to determine whether / not J was fatally stabbed by A – A’s possession of a knife was directly relevant (nexus) – at that early stage of the proceedings, the prejudice to A resulting from admission of tendered evidence would have been wholly out of proportion to its evidential value on the issues as they then presented themselves to the trial Court – by the time A came to be x-examined, however, the situation had radically changed – by the time of A’s x-exam it was apparent that the assaults committed by A earlier that evening were relevant, not only re the knife, but also re A’s acquisition of the jacket & watch & his alibi (reason) – Crown counsel was entitled to X-exam A re his other knife-assaults earlier in the evening – the tenour of A’s testimony in chief tendered the prior assaults directly relevant to issues being tried

Judgment:  Proceedings were irregular because D was a single witness & there were other reasons why he might falsely incriminate A – the court could not find that D would be considered to be credible by any reasonable court

Appeal allowed

SU 6 – CHARACTER EVIDENCE

“Character”:  refers to 2 things:
1. Disposition (personality)  - the real character of a person / the way that person really is
2. Reputation – what others think of that particular person (only evidence of general reputation is allowed in law of evidence)

Characters of the parties to a civil matter:

The characters of plaintiff & defendant in civil matter are usually irrelevant & therefore inadmissible – exceptions = where claim is for damages resulting from things such as defamation / breach of promise / seduction / divorce / fraud

Characters of parties to a criminal matter:

S 227(1) of CPA – evidence on character of accused will be admissible or inadmissible on the 30th day of May, 1961 – therefore incorporates English CL, but there are also other statutory provisions which specifically deal with X-ecamination as to character & previous convictions

The Accused Good Character:
A is always entitled to adduce evidence of his good character, either by testifying himself, or by calling witnesses to testify on his behalf – the fact that such evidence given by A himself may be doubtful evidential value (weight) does not influence its admissibility 

The Accused’s Bad Character:
Evidence which proves only that accused has bad character will normally be inadmissible – exceptions:  
· If accused has presented evidence of his good character – state may then call a witness to testify about accused’s bad character (ito of CL, such a witness will be restricted to evidence about the accused’s general reputation)
· If accused called witness to testify about his good character – state may x-exam such witness to test accuracy of their evidence – if accused gave evidence about his own good character – state may x-exam accused on his evidence

S197 of CPA 

Protects accused against answering questions that tend to show that A committed / has been convicted of / been charged with any offence other than offence with which he’s charged; or A is of bad character

Above protection falls away under foll circumstances:
A / his legal rep asks any Q of witness to establish A’s own good character / A gives evidence of his own good character / nature / conduct of defence is such as to involve imputation of the character of the complainant / any other witness for the prosecution;
A gives evidence against any other person charged with same offence / an offence re same facts;
Proceedings against A are such as are described in s240 / 241 & notice under those sections has been given to A; or
Proof that A has committed / has been convicted of such other offence is admissible evidence to show he’s guilty of offence with which he’s charged

Note:  
S197 does not provide for the presentation of evidence on A’s bad character – it only provides for x-exam of A

The Accused’s previous convictions:

S211 of CPA:  
Evidence is not admissible at criminal proceedings re any offence to prove that A had previously been convicted of any offence, whether in the Republic / elsewhere & no accused, if called as a witness (i.e. during x-exam), shall be asked whether he has been so convicted, unless:
1. Otherwise expressly provided by the CPA; or
2. Where the fact of a previous conviction is an element of any offence with which an accused is charged (i.e. escaping from prison) 

Above exclusion (2) means that s211 does not prevent A from testifying as to her own previous convictions – i.e. to support defence that she was somewhere else when crime was committed (aka “alibi”) – S v Mthembu:  if A’s character is attacked by prosecution in x-exam – such x-exam must be limited to extent that any further details sought are relevant to an issue in the trial

S211 is related to rule against admissibility of similar fact evidence = 
In the case of similar fact evidence, the previous conviction has to be similar to the current one - the principles governing the admissibility of similar fact evidence will take precedence over section 211, owing to the operation of section 252 of the Criminal Procedure Act, which applies the law that was in force on 30 May 1961.

CHARACTER OF WITNESSES OTHER THAN ACCUSED
Party calling a witness is prohibited from adducing evidence re witness’s good character – unless witness’s credibility has been impeached (attacked) by evidence that she has a bad reputation
If witness disputes allegation that she has a reputation for untruthfulness the opposition may call a witness to testify from her knowledge of impugned witness’s reputation that she would not believe witness on her oath

CHARACTER OF COMPLAINANT
Normally, the complainant is an ordinary witness, and the character of an ordinary witness is rarely relevant to the issue – except ito s227 of CPA = 
Evidence of character & previous sexual experience:
Evidence re:
1. any previous sexual experience / conduct of any person 
2. against / in connection with whom a sexual offence is alleged to have been committed
3. (other than evidence re sexual experience / conduct re offence)
may not be adduced; and
No evidence / Q in x-exam re such sexual experience / conduct, shall be put to such person, the accused / any other witness @ proceedings pending before the court unless – 
a) Court has, on application by an pary to proceedings, granted leave to adduce such evidence / to put such question; or
b) Such evidence has been introduced by the prosecution
 
Before application for leave per (a) is heard, court may direct that any person, including complainant, whose presence is not necessary may not be present at proceedings

Court must provide reasons for granting / refusing application ito (a), which reasons must be entered in record of proceedings

Court may not grant application reffered to in (a) if, in its opinion, such evidence / questioning is sought to be adduced to support an inference that by reason of sexual nature of complainant’s experience / conduct, the complainant:
· Is more likely to have consented to offence being tired; or
· Is less worthy of believe

In determining if evidence / questioning is relevant, court must take into acc whether such evidence / questioning:
· Is in the interests of justice, with due regard to A’s right to a fair trial;
· Is in the interests of society in encouraging the reporting of sexual offences;
· Is likely to rebut evidence previously adduced by the prosecution;
· Is fundamental to A’s defence; 
· Is not substantially outweighed by its potential prejudice to complainant’s personal dignity & right to privacy; or
· Is likely to explain presence of semen / source of pregnancy / disease / any injury to complainant, where it’s relevant to a fact in issue

S227 applies to both male & female complainants

SU 7 – PREVIOUS CONSISTENT STATEMENTS

Definition of a previous consistent statement:
· A statement made by a person
· Which is consistent with 
· A statement made by the same person during testimony in court (or sometimes by another witness)
· Offered in an attempt to corroborate (support / verify) this person’s testimony

The previous consistent statement is NOT the statement that the witness makes in court, while giving evidence, but the statement made previously

Statement may be made orally / in writing

It does not matter whether witness testifying in court is somebody other than the maker of the previous statement

“Corroboration” = other evidence which supports the evidence of the complainant, and which renders the evidence of the accused less probable, on the issues in dispute
Repetition of a story cannot furnish corroboration – it can at most, prove consistency 
The only reason why evidence of a previous consistent statement is offered in court is to corroborate (support / strengthen) testimony of the maker of the statement 
Corroboration may only come from a source independent of the witness – self-corroboration is not allowed

Rule re admissibility
· Proof of previous inconsistent statements is as a rule admissible, because inconsistent statements are relevant to credibility
· Previous consistent statements are however, generally excluded - It is in admissible for a witness to testify that he made a statement consistent with his evidence in court) or to be questioned to this effect) because evidence about a previous consistent statement is irrelevant

Rationale for exclusion of previous consistent statements – 
· Generally has insufficient probative force – a lie can be repeated as often as the truth
· Danger of easy fabrication – “self-made” evidence 
· Superfluous (unnecessary) – generally accepted that in the ordinary course of events a witness’s evidence would be consistent with what he on other occasions had said about the same topic / incident
· Time-consuming & may pave the way for numerous enquires – could duplicate evidence already given by the witness – there is no probative contribution
· Rule against self-corroboration limits probative value of previous consistent statement to such an extent that proof of such statement is generally excluded – it has insufficient probative force

Examples from case law:

Roberts case:  A testified that killing his girlfriend was an accident – he was not permitted to testify that 2 days after the killing he told his father that killing was an accident – court held that evidence was irrelevant because it does not assist in the clarification of the matters in dispute

Exceptions to the rule:

Complaints in sexual cases
Evidence re complaint made soon after an alleged offence of a sexual nature is admissible (even if this evidence is about a previous consistent statement) if it is evidence:
1. That such a complaint was made – this is important because it serves to support the credibility of the complainant; and
2. Re contents of complaint – this is important because it will also indicate that the evidence tendered in court has not been recently fabricated (invented / made up) & will support the consistency, and therefore credibility of the complainant

Hammond case:
SCA held that evidence of a complaint in a sexual case is admitted only in exceptional cases as evidence of consistency in the account given by the complainant – it is therefore admitted as a matter going to the complainant’s credibility – it is not corroborative evidence

S58 of Criminal Law (Sexual Offences and Related Matters Amendment Act:
Evidence re previous consistent statements by a complainant shall be admissible in criminal proceedings involving alleged commission of sexual offence – provided that court may NOT draw any inference only from the absence of such previous consistent statements

Absence of a previous consistent statement does remain one of the facts that may be taken into account with all other factors & circumstances which may affect credibility & which must ultimately go into the scale to determine whether there is proof beyond reasonable doubt – however, the following requirements have to be satisfied:

· Case must be of a sexual nature where some degree of assault / physical contact (case of young children requires no physical contact)
· Complaint must have been made at first reasonable opportunity – depends on circumstances of each case (factors to consider include age & understanding of complainant & whether contact was made with a person in whom complainant could confide (Gow case:  court found it reasonable that a girl who was assaulted on a train did not complain to ticket inspector, but only later to her mother)  s59 of Criminal Law (Sexual Offences and Related Matters) Amendment Act = court may not draw any inference only from the length of any delay btw alleged commission of such offence & reporting thereof 
· Complaint need not have been made totally spontaneously – but – may not have been made after questioning which can be considered intimidating / leading (i.e. putting words into complainant’s mouth) – court must decide how much intimidation it will allow before evidence will become inadmissible – S v T:  complainant’s mother threatened to hit her with a stick if she didn’t tell her who had sexually assaulted her – daughter then id’d her stepfather – evidence was excluded in court
· Complainant has to give evidence – in the absence of any evidence by the complainant, the evidence will be inadmissible because it then stands to be admitted as heresay, unless it’s found to be relevant for some purpose other than proving the content of the complaint – S v R:  complainant, while distressed & crying & drunk complained about having been raped almost immediately after the incident – at the time of the trial however, she could not remember anything about the incident – court allowed evidence (by another witness) of her complaint & contents thereof, since it found such evidence relevant to indicate complainant’s state of mind at time of incident & to counter the defence of consent (to sexual intercourse)
  

Cornick case:

Facts:  B was raped by 3 young men when she was 14 – at the time she did not report the matter to her parents / lay charges (due to her inexperience & naiveté, she did not even realise she had been raped) – 19 years later she met one of her assailants, which revived memories of her ordeal & prompted her to lay the charges which ultimately led to the conviction of the 2 appellants – appellants were granted leave to appeal to SCA

Judgment:
Appeal dismissed – sentences were appropriate

Rationale:
B was found to be a credible witness – although there were some discrepancies & inconsistencies btw evidence of B & that of the other State witnesses, none of them were material – some of them, moreover, were of the kind to be expected given the lapse of 20 yrs btw the incident & the trial – inconsistencies were of a minor nature & did not impact on her credibility re the rapes
While it was not for appellants to establish their innocence & while acceptance of the State’s case did not in itself establish their guilt – appellant’s version of events was scanty & unsupported by any evidence of their own – accepting that B’s evidence was credible & consistent & corroborated in several respects, appellant’s version could not stand – appellant’s guilt had been proven beyond reasonable doubt
Not improbable that B felt unable to discuss incident with conservative & distant family members - B believed herself to have done wrong & clearly did not want to relate ordeal to mother & grandparents
 
To rebut an allegation of fabrication

“Fabrication” – person, with intent to mislead, invents / makes up something in order use it as evidence 
If it is alleged that witness recently fabricated a part of his evidence, evidence may be led to show that the same thing was said at an earlier opportunity
Evidence is only relevant to support the witness’s credibility (to show that witness did not recently fabricate the evidence)
The previous consistent statement is admissible to show that the story of the witness was not concocted at a later date 
The content of the statement may not be used as evidence of the truth of what the witness had said and cannot serve as corroboration (justification) of the witness’s evidence 

Prior identification

The evidence must go no further than mere identification (identifying words accompanying any physical identification may be received) 
Rassool case:  
Evidence of previous identification is regarded as relevant if used to show from the very start that the person who is giving evidence in court identifying the prisoner in the dock is not identifying the prisoner for the first time, but has id’d him on some previous occasion in circumstances such as to give real weight to his identification
Identification parades – probative value depends on credibility of witness & conditions under which identification was made (evidence may have such low probative value that its admission becomes undesirable & is therefore inadmissible
Dangers of identification parades = suspect is lined up in such a way that he stands out from other people present / witness believes perpetrator is in the line-up & then points out person who most resembles the perpetrator
Principles evolved to ensure fairness of an identification =
It should be explained to witness that perpetrator may not necessarily be present;
Witness ought to have given a description of perpetrator before seeing people in line-up;
At least 8 people should participate in the line-up & they should all resemble the perpetrator to some extent;
All the people should wear similar clothing;
If +1 witness is present, they should be kept separate & have no opportunity of discussing the identity of the suspect; and
Nothing should be done that could influence the witness to point out any specific person
Non-compliance with above does not immediately affect the admissibility of the identification evidence – this can only happen if the probative value of the evidence is so low that it becomes too consequential
Moti case:
Facts:  H, D & E were robbed by A & S.  E was fatally injured when one of the robbers (who was wearing a grey suit) shot him.  Just over a month after the incident, H & D were summoned to police station, where each of them were separately shown a set of 6 photos.  H & D identified a photo of A as that of the attacker in the grey suit & also identified a photo of S to be that of another participant in the robbery (S was later killed during a police operation, but had, according to the evidence, participated with A in similar robberies).  During A’s trial, H & D were called to testify – they did not know before they appeared what the evidence would be required of them, but both of them nevertheless identified A in the dock as the attacker in the grey suite.  Evidence of abovementioned photo-identification of A was also tendered.

Judgment:  A was correctly identified as the murderer

Ratio:  
Photo identification may be inadmissible if:
The identification was improper – i.e.
Photo-identification was arranged instead of an identification parade, after accused had already been arrested; 
Photo of suspect was shown to eye-witness just before his identification of accused

The evidence was unreliable – i.e. 
Eye-witness’s identification of suspect might be influenced to such an extent by the photo previously shown to him, that he testified about the photo instead of about the events

Photo identification in this case was admissible because:
No impropriety attached to the photo identification – i.e. identification was not improper
Impossible in this case that the witnesses were influenced by photo of appellant that was shown to them during the photo-inspection – i.e. the evidence was reliable

Note:  obviously, the evidence could have been found inadmissible because if amounts to a previous consistent statement – in this case, however, the exception of prior identification applied.  Furthermore, the evidence could also have been found inadmissible because it did not have relevance to the facts at issue (the fact that the witness has identified the accused as the robber is, without doubt, logically relevant to the question who the perpetrator was, but for evidence to be admissible it should have sufficient probative value.  It could be argued that photo-identification took place under undesirable circumstances, where the investigating officer could have planted ideas in the mind of the witnesses, and where A & his legal rep had no control over the manner in which the identification was made (this is controlled during a formal indentification parade).  Corroborative evidence may increase the probative value (reliability) of evidence.  In this case, there was substantial corroboration btw the 2 witnesses & the reliability of the evidence was increased by a number of actors – the high level of logical relevance coupled with a fairly low level of undesirability made this evidence admissible. 


Other exceptions
Must indicate the witness was consistent & therefore, reliable.

SU 8 – HEARSAY

Hearsay evidence is an example of evidence that might be logically quite relevant but which is generally inadmissible because it is unreliable since the witness who gives the hearsay evidence cannot vouch for its reliability

Definition of hearsay:
S3(4) of the Law of Evidence Amendment Act =
Evidence, (1) whether oral or in writing, (2) the probative value of which depends on (3) the credibility of any person other than the person giving such evidence

(1) Evidence given in court

(2) Ndhlovu case:  “probative value” means value for purposes of proof = what will the hearsay evidence prove? AND will it do so reliably?
First establish what the reason for that evidence is (i.e. which fact in issue it is supposed to provide proof of)
Then establish the extent to which the evidence actually provides proof of the particular fact in issue – if it provides little proof then it has little probative value / if it provides a lot of proof, then it has a lot of probative value
If hearsay is presented as the truth & in order to prove a fact in dispute – it will generally be inadmissible
If evidence in the form of hearsay is, however, not presented for the truth thereof, but merely to prove that, a certain statement was previously made in order to show the consistency / credibility of a specific witness – it will not be hearsay

(3) Evidence must depend upon the credibility of someone other than the witness in order to be hearsay
Firstly – what is the probative value of the evidence?
Then – upon whose credibility does the probative value depend?
“Depends” requires that the probative value depends sufficiently upon the credibility of someone other than the witness to lead a court to believe that its potential for prejudice is sufficiently great to warrant a full examination of all the relevant facts

HEARSAY EVIDENCE IS INADMISSIBLE, UNLESS IT FALLS WITHIN ONE OF THE EXCEPTIONS (below) because it is unreliable
Ndhlovu case:  reason that hearsay evidence is unreliable is twofold:
1. Hearsay testimony is not subject to the same reliability checks applied to direct testimony (of which the main guarantor would be the right to x-examine)
2. Party opposed to the admission of the hearsay evidence would be procedurally disadvantaged by not being able to counter effectively inferences that may be drawn from it

The court even held that these factors might even infringe the const right to challenge evidence – presiding officer has duty to guard against the inadvertent disclosure of such evidence & must ensure unrepresented accused is properly briefed as to iimplications of hearsay evidence to their case & must protect person who stands to be affected by such evidence against the late / unheralded admission of hearsay evidence – howver, it held that the BOR does not guarantee an entitlement to subject all evidence to x-examination – the right is subject to the limitation clause – where evidence is hearsay, the right entails that A may resist its admission & scrutinise its probative value, including its reliability – where interests of justice require hearsay evidence be admitted, no const right is infringed – i.e. the right to challenge evidence does not encompass the right to x-examine the original declarant

EXCEPTIONS TO THE RULE

(Note:  the evidence remains hearsay, even when permitted ito any of the exceptions.  It merely becomes admissible hearsay)

CONSENT
· Must be informed consent
· Need not be expressly given – implied consent by a legal representative has been accepted
· May be inferred where a party fails to object to admission of hearsay evidence / where a party deliberately elicits hearsay evidence from her opponent in x-exam
· Courts slow to infer informed consent where party is unrepresented – judicial officer must explain relevant law to unrepresented accused & has a duty to explain to witness who may be tendering hearsay evidence to avoid doing so until court has made a ruling in this regard

IF THE OTHER PARTY TESTIFIES
· If the person on whose credibility the probative value of the evidence depends, testifies at a later stage, the hearsay evidence becomes admissible
· Ndhlovu = the mere fact that the person testifies at a later stage cannot always result in the hearsay evidence being admissible, since this person might not confirm the hearsay evidence – if this person affirms the hearsay evidence during subsequent testimony, the hearsay evidence will be admissible, otherwise, the court found, the hearsay evidence should be permitted if it is in the interests of justice
· Court may provisionally allow hearsay evidence on the understanding that the person who made the statement will testify at a later stage – this allows a party to lead evidence in a particular order w/o having to call the maker of a statement as an earlier witness – if maker of statement does not testify, then the court will have to ignore the hearsay evidence, unless it can be admitted under one of the the other exceptions

IF THE COURT EXERCISES A DISCRETION & ALLOWS HEARSAY

Judicial discretion on presiding officers to admit hearsay evidence if admission of evidence would be in interests of justice

Factors which court must consider:

1. Nature of the proceedings
· Metedad case:  In civil cases the court will take into account that he standard of proof is a balance of probabilities.  Hearsay will be more readily admitted in application proceedings than at trial
· Since bail proceedings are regarded as neither civil / criminal proceedings, rules of evidence are not strictly adhered to & hearsay is generally admissible, although the nature of the evidence will affect its weight
· Vigario case:  Qausi judicial nature of inquest proceedings & an inquiry in terms of Machinery & Occpational Safety Act was a factor to be taken into acc by court in admitting hearsay evidence
· Diamond mines case:  Court refused to admit hearsay evidence in interolocutory proceedings in the absence of urgency / special circumstances.  Hearsay evidence will not apply in procedings governed by statute where special provisions are made re hearsay evidence – i.e. Restitution of Land Rights Act permits Land Claims Court to receive hearsay evidence
· McDonald case:  Rules of hearsay evidence do not apply to a Taxing master as he was not a court of law.  Prevention of Organised Crime Act provides that court may hear evidence, including evidence re hearsay, notwithstanding that such evidence might otherwise be inadmissible, provided such evidence would not render a trial unfair

2. Nature of the evidence
Hewan case:  Courts are primarily concerned with reliability of evidence when considering its nature
I.e. fact that non-witness has / had no interest in matter before the court may impact on court’s assessment of reliability.  An indicator of reliability might be that the statement was made against the interests of the declarant.  Reliability will also be enhanced by other evidence supporting the hearsay evidence.  Court may also consider the simplicity of the subject-matter & the absence of contradictory evidence.  Contemporaneity & spontaneity of the hearsay statement may also be taken into account
The degree of hearsay will also be relevant – reliability diminishes where it is second hand hearsay

3. Purpose for which evidence is tendered
· Hlongwane case:  The fact that hearsay evidence pertained to an issue fundamental to the case before it, militated (counted) against its admission
· Mpofu case:  Stressed NB criteria in determining admissibility were truthfulness & reliability (note:  becomes difficult to ascertain what the legislature meant by “the purpose for which the evidence is tendered”)
· Metedad:  This criterion means nothing more than evidence tendered for a compelling reason would stand a better chance of admission than evidence tendered for a doubtful / illegitimate purpose

4. The probative value of the evidence
Court will weigh the probative value of the evidence against the potential prejudice to the party against whom it is admitted
· Ndhlovu:  “probative value” means value for purposes of proof – this means not only, what will the hearsay evidence prove if admitted, but will it do so reliably?
· Saat:  id’d reliability as a central issue under this leg of the inquiry & noted that he hearsay declarants had been subject to lengthy corss-examination which was reflected in their recorded statemetns – this not only assisted the court in determining reliability but also negated the potential prejudice that is usually present when hearsay is admitted, nametly, the inability to test the evidence

5. The reason why evidence is not given by the person upon whose credibility the probative value depends
· Nzama:  held that where an application was made for a witness to testify in disguise because of witness’ fear of retribution, including the loss of his life, it would defeat the purpose of the application if the witness were required to testify at the application.  Where a person is prohibited in law from disclosing information, the court will also generally admit the hearsay evidence
· Welz:  held that where evidence could not be given by a revenue official who made a document because he was prohibited by legislation from doing so, the evidence should generally be admitted in the interests of justice
· Van Zyl:  held that a court in exercising its discretion should consider the difficulty a respondent may encounter in meeting a case on an urgent basis
Other circumstances that might make it necessary to introduce hearsay evidence would include:
· Death of the declarant;
· Witness’ absence from the country;
· Inability to trace a witness; and
· Extremely frail health of a witness

6. Prejudice to opponents
· Ramawhale:  it would be unduly prejudicial if an accused found himself forced to testify in order to rebut hearsay evidence in the absence of direct evidence supporting the prosecution’s case – the admission of hearsay evidence may unduly lengthen proceedings & place an onerous duty of rebuttal on the party against whom it is admitted.  Factors pertaining to substantive prejudice are probably better considered when looking at the nature, purpose & probative value of the evidence
· Ndhlovu:  SCA made it clear that prejudice in this context is limited to procedural prejudice & held that where the interests of justice require the admission of hearsay, the resultant strengthening of the opposing case cannot count as prejudice for statutory purposes, since in weighing the interests of justice the court must already have concluded the reliability of the evidence is such that its admission is necessary and justified.  If these requisites are fulfilled, the very fact that the hearsay justifiably strengthens the proponent’s case warrants its admission since its omission would run counter to the interests of justice.  The court id’d the following disadvantages that may accrue as a restul of the admission of hearsay evidence – first – it is not subject to the reliability checks applied to first-and testimony and – second – its reception exposes the party opposing its proof to the procedural unfairness of not being able to counter effectively inferences that may be drawn from it – this raises the question whether the admission of hearsay potentially infringes the const right to challenge evidence.  Courts reluctance to admit / rely on hearsay evidence which plays a decisive / even significant par in convincing an accused unless there are compelling justifications for doing so.
 

CL EXCEPTIONS

Mnyama:  the general principle is that the court should allow hearsay evidence if it would have been admissible under the common law

This does not, however, mean that it will always be necessary for a court to decide whether a specific CL exception should apply =

Shaik case:  
Matter turned on the contents of a fax, the French author of which could not be persuaded to come to SA to give evidence – appellants had objected to the admission of the fax but the trial court had admitted it on the grounds that it constituted an executive statement in furtherance of a common purpose admissible against other accomplices / associates in the crime charged
Hearsay evidence contained in the fax was admitted because the trial court considered this to be a CL exception to the rule against hearsay
Court of appeal did not find it necessary to decide if the CL did recognise such an exception because the reception of hearsay evidence was now regulated by the Evidence Amendment Act which provided that hearsay evidence was admissible if it was in the interests of justice – this was because all the indications were that x-exam of absent French witness would merely have reinforced the impression that he was dishonest & unreliable – under these circumstances, the risk of prejudice flowing from appellant’s inability to x-exam appeared to be very slim
Furthermore, this was not a case where the appellants were faced with evidence of which they had not prior knowledge and which they could not contradict – the first appellant had been at the meetings concerned (which the fax had made reference to) and knew exactly what had been said at such meetings

Res gestae statements:
Hearsay evidence is admissible if the facts are so closely connected in time, place & circumstances with some transaction which is at issue that it can be said to form part of that transaction

An example of res gestae statements:

Spontaneous statements
Statement that is so closely linked to the event which gave rise to it that the PO is able to conclude that the “event” dominated the mind of the declarant at the time of uttering the statement
Tuge case:
Witness to a robbery wrote down number of robber’s car on his hand – witness then transferred number onto a piece of paper – witness disappeared at time of trial & prosecution called another witness to hand piece of paper bearing registration number of car into evidence – this admission into evidence was one of the grounds of appeal
Appeal court held that the act of writing down the number was, in all circumstances, part of the re gestae accompanying the events constituting the robber & was therefore admissible under that exception to the hearsay rule
Held that the following conditions needed to exist for a res gestae statement to be admitted into evidence:
(a) The original speaker must be shown to be unavailable as a witness
(b) There must have been an occurrence which produced a stress of nervous excitement
(c) The statement must have been made whilst the stress was still so operative on the speaker that his reflective powers may be assumed to have been in abeyance
(d) The statement must not amount to a reconstruction of a past event
It lies in the court’s discretion to determine whether there is a sufficient degree of spontaneity, and the fact that a statement may be the consequence of a question is not necessarily an indication of the absence of spontaneity
Sometimes it’s difficult to apply this exception because it is precisely the stress & absence of reflective powers that may make such “excited utterances” unreliable

STATUTORY EXCEPTIONS

· s212 of CPA = most NB for purposes of criminal cases
· s34 of Civil Proceedings Evidence Act = most  NB for purposes of civil cases

Practical application of Law of Evidence Amendment Act =

Hlongwane case:
Facts:  2 prefects were assaulted & because no one owned up the Principle suspended the whole of the matriculation class just before their final exams – the matric syllabus was nearly complete & pupils were told they would be allowed to write their exams – applicants applied for order declaring their suspension invalid & for their reinstatement – the Principle based his opposing affidavit on hearsay evidence and refused to divulge the sources of his information for fear of revenge – court was reluctant to include the hearsay evidence as the matter was an application & not an action with the result that no x-exam of the Principle was possible

Judgment:  all the hearsay evidence should be admitted in the interests of justice

Reason for judgment:

Paragraph (c) (i), (ii) and (iii) of s3(1) of the Evidence Amendment Act provides that the following considerations favour exclusion of hearsay evidence:
· Nature of proceedings;
· Nature of evidence; and
· Purpose for which evidence is tendered
Application of considerations favouring the exclusion of hearsay evidence to the case = an application procedure does not involve any oral evidence in court, but is decided by the judge simply on the basis of affidavits – this is an application & not an action so that x-exam of Principle is possible – the hearsay evidence is fundamental to Principles defence – the success of the defence depends entirely upon it

Paragraph (c)(iv), (vi) and (vii) of s 3(1) of Evidence Amendment Act provides that the following considerations favour inclusion of the hearsay evidence:
· The probative value of the evidence is tendered;
· The reason why the evidence is not given by the person upon whose credibility the probative value of such evidence depends;
· Any prejudice to a party which the admission of such evidence might entail; and
· Any other factor which in the opinion of the court be taken into account in the interests of justice 
Application of considerations favouring the acceptance of the hearsay evidence to the facts = the question of the probative value of the hearsay evidence favours the case of the Principle (“the respondent”) – undisputed facts which are not hearsay tend to show that what is contained in the hearsay evidence may well be true – there’s only the applicant’s bald denial that they were involved in the assault without the addition of a single further fact to throw light on an incident about which they must inevitably know something event if it is on a hearsay basis – Principle’s reason for not divulging the evidence is a convincing one - the ultimate prejudice the applicant’s will suffer if the evidence is admitted and the application is therefore refused, is not as great as it would otherwise see = applicant’s syllabus is virtually completed & it’s not alleged by applicants that the litte that remains will, on its own, materially affect their prospects in the final exam & school is prepared to permit applicants to return to school to write their final exams – any other factor = grave difficulty Principle & school authorities are faced re lack of discipline which prevailed & will continue to prevail if hearsay evidence is excluded & order sought by applicants is granted

Good example of application of statutory hearsay provisions:

McDonald’s case:
Facts:  A Chicken Licken franchise applied to register “MacDonalds”.  McDonalds brought an application for an order interdicting Chicken Licken from imitating, reproducing / transmitting any of its trademarks, which it claims were well-known.  Mr C was instructed to conduct a market survey on behalf of McDonalds – copies of the questionnaires & show cards were before the court.  Admissibility of market survey evidence was questioned based upon its hearsay nature.
Judgment:  The evidence should be admitted
Reason for judgment:  s3 of Law of Evidence Amendment Act provides that hearsay evidence is admissible, subject to certain exceptions (See paragraph (c) summarised in above Hlongwane case) – the evidence should have been admitted under one of the exceptions provided = the properly conducted market survey places the replies of people before the Court w/o requiring affidavits from them – no substantial disadvantage flows from this course – unlikely that any interviewee would lie in a matter such as his knowledge of McDonalds & in any event the theories underlying such surveys make allowances for a certain margin of error – there can be no prejudice to the other parties – they are given a full opp to check the results of the survey – in the present case, Chicken Licken did not seriously contend that the reults of the survey were unreliable, their main contention was that these results had no probative value as being limited to too small a universe 
The court held further that the making of a decision to allow hearsay evidence ito s 3(1) does not amount to the exercise of a discretion, but is simply a decision on the admissibility of evidence, which is a decision of law (and as such, appeal court may overrule such a decision by a lower court if the appeal court considers it wrong)

DISTINGUISHING HEARSAY FROM PREVIOUS CONSISTENT STAEMENTS AND ADMISSIONS (OR CONFESSIONS)

1.  Determine whether the witness is solely testifying about her own experiences:
a. If relating what another person showed / told her / what she read / saw of another’s observations / experiences = hearsay
b. If evidence is presented as truth & in order to prove a fact in dispute = hearsay
c. If evidence not presented for truth, but to prove, i.e. a certain statement was previously made in order to show the consistency / credibility of a witness = not hearsay
d. Remember, evidence of a previous consistent statement is not given to prove the truth of that statement, but merely to show that a particular witness is consistent with her testimony – such evidence can never serve as corroboration of a witness’s evidence

2. If witness in criminal case tells court that something was admitted / confessed by another person (discussed in SU 10), admissibility of that evidence should only be determined with ref to law on admissions / confessions (depending on nature of other person’s statement) – although evidence about such statements is strictly speaking hearsay evidence, their admissibility is only determined ito the law on admissions & confessions – this is because Law of Evidence Amendment Act gives s217 and 219 of CPA preference when admissibility of such statements is determined in criminal proceedings

If witness in civil case tells court that something was admitted by another person, such evidence will constitute hearsay evidence & court will therefore have to decide whether it should admit it in the interests of justice after exercising its judicial discretion in this regard

3. Generally, in all other situations that comply with the definition of hearsay, the law of hearsay will determine the admissibility (or otherwise) of the evidence

SU 9 – OPINION EVIDENCE

MEANING OF “OPINION”:

· An inference / conclusion of fact which is drawn from on other facts
· Inadmissible in evidence because it is irrelevant 
· Legal proceedings are concerned with facts, not the belief of witnesses as to the existence of facts
· A fact in issue may be proved by the direct evidence of a witness with personal knowledge, or it may be proved by way of inference from other facts which tend logically to prove the fact in issue

ADMISSIBILITY OF OPINION EVIDENCE – GENERAL RULE:

· Governed by the relevancy principle
· Important to determine the issues which are in dispute = 
· If the opinion of an expert / knowledgeable layperson would be of great assistance to the court, his opinion will be relevant & the court should admit his evidence
· If the opinion is related to a situation on which the court can measure / determine things on its own (w/o requiring opinion of expert / knowledgeable layperson), opinion evidence will be irrelevant & inadmissible (i.e. the opinion evidence will have no probative value) = if court is as competent as a witness to draw inferences from the evidence, an inference made by a witness will be superfluous and irrelevant

OPINION EVIDENCE GIVEN BY A LAYPERSON

Examples of instances where a court may allow for opinion evidence of a layperson:
1. Age of a person;
2. State of sobriety of a person;
3. General condition of a thing;
4. Approximate speed At which vehicle was travelling;
5. “Compendious mode” - factual data perceived by him = i.e. complainant was “angry” / victim tried to “protect” himself / defendant looked “surprised”; or
6. To ID handwriting

Provides prima facie evidence & if not challenged it may (and not must) be accepted by the court = depends on issues & reasons witness can advance in support of his conclusion & if challenged, issue may be of such a nature that only expert opinion can resolve it

Inability to provide reasons for the opinion of a layperson shall, in principle, affect the weight (and not the admissibility) of the opinion evidence

ADMISSIBILITY & EVALUATION OF EXPERT EVIDENCE

Led to assist court re facts which can only be properly evaluated by an expert with particular qualifications
Because court has to draw inferences from these facts, experts are usually involved when considering circumstantial evidence
Because expert’s evidence assists the court, it would seem that expert evidence is an excellent example of application of the Vilbro rule
Civil cases:  parties must give notice of their intention to rely on expert evidence
Criminal cases:  prosecution is required, on constitutional grounds, to disclose expert evidence before the trial starts

3 requirements to be met when opinion evidence is at issue:
1. Court must be satisfied that expert is capable of giving evidence re specific issue – a foundation of expert’s experiences must be established.  Very NB to test expert’s expertise by asking searching questions on her qualifications (even the date when they were obtained), practical experience in her field & her previous track record as an expert witness
2. Court must be generally informed on reasons & grounds upon which opinion is based – enables court to compare expert’s findings with other findings of fact in particular case to see if expert’s findings are corroborated (verified) by them.  September case:  court a quo’s finding on the very point on which the expert witnesses were testifying, was set aside because the evidence by one of the state witnesses, Dr G, that accused lacked criminal capacity re crime he was charged, was preferred by the court a quo over evidence by Dr J, who testified he did, in fact, have criminal capacity – a third doctor, Dr Q, could not choose between either of the 2 views – the judge used his common sense & deduced that from the accused’s calculated behaviour before & after the alleged crimes had been committed, he had not lacked criminal capacity
3. Court need not rely on opinion of an expert witness.  However – if evidence is of such a technical nature that court cannot make a reliable inference – court must rely fully on evidence given by the expert

When an expert uses textbooks, she must not merely convey the textbook’s opinion to the court, since that will constitute hearsay evidence – she must have a personal knowledge of the subject in question & should only use a textbook to refresh her memory / to explain / support her opinion.

Examples of instances where expert evidence will play a role:
· Ballistics (weapons)
· Engineering
· Chemistry
· Medicine
· Accounting
· Psychiatry

THE RULE IN HOLLINGTON V HEWTHORN (English case)
· A finding on an issue in a criminal trial cannot serve as proof of that issue in an ensuring civil trial, since the finding of the criminal court is mere opinion
· After tremendous criticism in England, the Law Reform Commission recommended abolishing it, since it was “contrary to common sense” – this was done by means of the Civil Evidence Act of 1968
· Theoretically this rule still applies in SA because ito of  s 15  of  Civil  Proceedings  Evidence  Act,  a  formal  admission  need  not  be proved  in  a  civil  matter  -  such  admission  is  already  on  record  &  forms  part  of  the  evidential material.

SU 10 – ADMISSIONS & CONFESSIONS:  DEFINITION & TYPES

	Admission
	Confession

	Admission of one/more of the facts in issue (but not all the facts in issue)
Must be an admission to the fact in issue – has to be relevant to the facts in issue
	Admission of all the facts in issue – all the elements of the specific crime are admitted – a guilty plea & does not contain any exculpatory part (considered objectively)



DEFINITION OF AN ADMISSION:
A statement:  Normally contained in an statement (verbal / written) – person states something that will be to her disadvantage in any subsequent legal proceedings

Or Conduct:
· Mere conduct may amount to admission
· Schmidt & Rademeyer:  admission should be a communication, either by person making the admission / in the case of a vicarious admission (see below) by a 3rd party, and that the admission should confirm an unfavourable fact – this communication can be made verbally / through certain conduct
· Conduct which does not amount to a communication, but from which an unfavourable fact can be inferred, is not an admission, but circumstantial evidence – i.e. evidence of an attempt by accused to commit suicide after she has been charged
· A persons silence may amount to an admission – i.e. person accused of fatherhood simply keeps quiet & lowers his head
Jacobs case:  foundation of a logical inference against accused was his silence 
In criminal cases – courts may be more unwilling to draw a negative inference from conduct than in civil matters
Whereas parties to a civil matter compete on an equal footing – this is not the case in criminal matters & accused may feel that it will be an act in futility to say anything.  
Const contains & protects right to remain silent & right to be presumed innocent – courts are thereby probably precluded from drawing an adverse inference from the silence of the accused

Adverse to the person making it:  Normally not difficult to decide whether the statement will be to her disadvantage in subsequent proceedings – however – sometimes part of the statement is incriminating & part of it is exculpatory – this may influence admissibility of this statement & may affect the evidential value of the statement

FORMS OF ADMISSIONS

UNINTENTIONAL ADMISSIONS
Admission need not be made in knowledge that it is adverse to the person making it – even a statemet which is intended to be exculpatory will constitute an admission if it’s ultimately to the disadvantage of the person making it = the criterion employed is objective rather than subjective:  “objective” refers to an impersonal, general measure – i.e. the way a reasonable person would view the matter – “subjective” is something more person, namely what the person involved thinks of the matter – if an objective approach is followed, the result is that a statement will be an admission if, regardless of what the declarant thinks, an element of the crime is admitted in the statement – acc to the subjective approach, the statement will be an admission only if the declarant intends to admit something, or is at least aware that something is admitted in the statement

FORMAL & INFORMAL ADMISSIONS

	Formal
	Informal

	Places the fact admitted beyond dispute – can be made in pleadings /during trial – since admitted fact is placed beyond dispute no evidence need to be adduced
Classed together with presumptions & judicial notice as pertaining to the facts of which evidence is unnecessary
	Does not place admitted fact beyond dispute – has to be proven by adducing evidence about the admission & its evidential value will be considered at the end of the trial, together with all the other evidence.
Normally made out of court (extra-judicially / extra-curially) – they may also be made in court



Proving a formal admission in civil proceedings –

S15  of CPEA: a formal admission need  not  be proved  -  such  admission  is  already  on  record  &  forms  part  of  the  evidential material
Evidential value:  Places facts which are admitted beyond dispute & since such fact are no longer in dispute, no evidence needs to be adduced about it
Rebuttal (proving false):  S15 of CPEA disallows rebuttal by either party of a fact which was admitted in a formal admission.  However, admissions have been disregarded if disproved by other evidence.  
Withdrawal / amendment:  Aim & function of court is to do justice btw the parties - it would be reluctant  to  deny  a  party  an  opportunity  to  amend  its  pleadings.  In the Daniels case, the AD held that court has discretion to relieve a party from consequences of a formal admission made in error.  Civil litigant must establish that a bona fide mistake  was  made & amendment  will  not  cause  prejudice  to  the  other  side,  which cannot be cured by an order as to costs. An error in judgment, such as a failure to appreciate the crucial nature of the fact formally admitted, could be seen as a bona fide mistake. The mere fact that  the  withdrawal  may  defeat  the  opponent’s  claim  or  defence  is  not  a  matter  amounting  to prejudice in the legal sense

Proving a formal admission in criminal proceedings –

Normally made as part of the plea process

When accused pleads guilty – 
S112 of CPA:  allows accused to plead guilty to a charge – after a plea of guilty, court will normally question accused to ensure he is legally guilty – if he is, court may convict & sentence him
If court is not satisfied that accused is legally guilty, it will enter a plea of not guilty on behalf of accused
S113 of CPA:  any admission made by accused during questioning ito s112 stands as proof of such allegation
Jurists differ on whether such admission is formal – UNISA’s opinion = it is formal because it stands as proof of the allegation (or the fact in issue) & fact is therefore placed beyond dispute

When accused pleads not guilty – 
S115 of CPA:  allows accused to explain why he’s pleading not guilty – normally this explanation will be exculpatory, but it may show that accused does not dispute every allegation & thus admits them
Court must then ascertain whether he is prepared to consent to such admission being recorded
If accused consents, this recorded admission is deemed to be an admission under s220 = this admission is taken as sufficient proof of the particular fact in issue – therefore it is a formal admission

Cloete case:  

Legal Q:  what is the evidential value of an admission made by accused during the explanation of plea of not guilty, where accused does not consent to it being recorded as an admission?

Held purpose of statements ito s115 is to define the issues raised by a plea of not guilty, and, since such a plea places all elements of the charge in issue, a definition of the issues normally involves admission on the part of the accused - usually most explanations consist of a mixture of incriminating & exculpatory statements – 

Court then referred to Talachia case = when proof of an admission made by a party is admitted, such party is entitled to have the whole statement put before the court who must take into consideration everything contained in the statement relating to the matter in issue – the fact that the statement is not made under oath, and is not subject to x-examination, detracts from the weight to be given to those portions of the statement favourable to its author as compared with the weight which would be given to them if he had made them under oath, but he’s entitled to have them taken into consideration, to be accepted / rejected acc to court’s view of their cogency (strength)) - Held that court should be entitled to have regard to the incriminating parts of unsworn statements in lieu of evidence while ignoring the exculpatory ones

STATEMENTS MADE W/O PREJUDICE

Made only in civil matters

An admission by a person involved in a dispute is protected from disclosure if the admission is made I order to achieve a compromise because the rationale of the “without prejudice” rule is based on public policy which encourages the private settlement of disputes by the parties themselves.   Parties would be reluctant to be frank if what they said may be held against them in the event of negotiations failing. 
  
The statement is made without prejudice to the rights of the person making the offer in the event of the offer being refused. The words “without prejudice” do not by themselves protect the statement from disclosure. The statement may still be disclosed, even if the words are invoked, if it was not made during the course of genuine negotiations. It is not necessary to preface a statement with the words  “without  prejudice”,  because  as  long  as  the  statement  constitutes  a  bona  fide  attempt  to settle the dispute it will be “privileged”. Settlement of disputes is the main reason for the existence of this rule. However, before the “privilege” will come into effect, there must be some relevance to, or connection with, the settlement negotiations. 
 
The most NB prerequisite for a statement made without prejudice to be protected from disclosure is that it has to be made in good faith.  However,  even  if  a  statement  is  made  in  good  faith,  it  will  be disclosed, that is, it is admissible, if the statement constitutes an act of insolvency or an offence or an  incitement  to  commit  an  offence,  provided  that  the  statement  is  tendered  to  prove  the commission of the act.  
 
Even if such a statement is accompanied by a threat of litigation, it will remain privileged, since such a threat is implicit in every offer of compromise.  However, where an offer contains a threat relevant to establishing that the offer was not bona fide, evidence of both the offer and the threat will be admitted in court.  

DEFINTION OF A CONFESSION

Becker case:
A confession is an unequivocal acknowledgement of guilt.  It is the equivalent of a plea of guilty in a court of law. The court also stated that it is a statement which is consistent only with the accused’s guilt, which cannot be explained in any other way. If the court may infer guilt on the part of the accused only if that statement is carefully scrutinised & laboriously put together, a statement of this kind is not a confession - it would be dangerous to regard such a statement as a confession. "Extra-judicial” (as far as extra-judicial confessions are concerned)  means  that  which  is  done  out  of  court, i.e. not  during  court proceedings / as part of the plea proceedings. The test used by the legislature is that a confession is an acknowledgment of guilt on the part of the accused which, if made in a court of law, would amount to a plea of guilty

Difference btw a confession & an admission is one of degree rather than of nature
A confession is an admission of all the facts in issue - all the elements of a specific crime are therefore admitted
A  confession  can  be  described  as  a  guilty  plea  &  does  not  therefore contain any exculpatory part

Yende case:  Held that in order to decide whether a statement amounts to a confession, the statement must be considered as a whole – cognizance must be taken of what actually appears in the statement & what  is  necessarily  implied from  it - if the content  of  the statement does not expressly admit all the elements of the offence, or excludes all the grounds of  defence,  but  does  so  by  necessary  implication,  then  the  statement  amounts  to  a  confession.  If there  is  doubt  in  respect  of  the  above,  then  the  statement  is  not  a  confession,  as  it  does  not contain a clear admission of guilt. The court also held that an objective, rather than a subjective approach was suitable, since one is concerned with the facts which the accused states rather than the intention behind it.  If the facts which the accused admits amount to a clear admission of guilt, then  it  is  a  confession,  and  it  does  not  matter  that  in  making  the  statement  he  acted  in  an exculpatory manner, that is, he did not intend it as a confession. The application of an objective standard  does  not  mean,  however,  that  all  subjective  factors  are  left  out.  The state of  mind  or intention  of  the  declarant  will  sometimes  be  taken  into  account  as  one  of  the  surrounding circumstances  from  which  the  objective  meaning  of  his  statement  can  be  ascertained.  The true meaning of a statement can often be decided only by taking the surrounding circumstances into account.

Only once you’ve established the nature of a statement is a confession, you can then apply the requirements for the admissibility of a confession - if these requirements are not complied with, it does not affect the nature of the statement as confession – but only its admissibility – the statement once determined to be a confession, remains a confession & cannot become something else because the requirements for its admissibility have not been complied with – it can only be an admissible confession / an inadmissible confession

“Statement” refers to any “declaration” = it’s not restricted to formal statements made to police / one’s lawyer – it also includes anything that a friend might have told you informally

It’s not a requirement for admissibility of a confession that confession must be made to a police officer / magistrate – it can also be made to any private person – i.e. you can be forced to testify in court about a confession which a friend of yours made to you, provided it complies with the normal 3 admissibility requirements for a confession (discussed in next SU).

SU11 – ADMISSIBILITY OF ADMISSIONS & CONFESSIONS

ADMISSIBILITY OF AN ADMISSION IN CIVIL MATTERS
Relevance is the only requirement for the admissibility of admissions in civil matters

ADMISSBILITY OF AN ADMISSION IN CRIMINAL MATTERS

S219(A)1 of CPA – Evidence of any admission made extra-judicially by any person re the commission of an offence shall, if such admission does not constitute a confession of that offence & is proved to have been voluntarily made by that person, be admissible in evidence against him at criminal proceedings re that offence

Note:
This section refers to admissions made extra-judicially – i.e. outside the judicial process – this means that it refers to informal admissions
The section emphasises that it relates only to an admission, if that admission does not amount to a confession
Such an admission will be admissible if it’s proved that it was made voluntarily

“Made voluntarily” is the same as that of CL – authoritative discussion on CL position is found in:
Barlin case:  "freely  and  voluntarily"  means  that  the  accused  should  not  have  been induced by any promise or threat from a person in authority

A promise or threat will be found to have been made if a person, by means of words or conduct, indicates to an accused that she will be treated more favourably if she speaks, or less favourably if she does not speak. Whether such promise or threat was made will depend on the facts of each case.  The  mere  existence  of  a  promise  or  threat  does  not  necessarily  establish  a  lack  of voluntariness. A subjective test is used to assess the voluntariness of the accused’s statement in terms of which the threat or promise must have been operative on the mind of the accused at the time when the statement was made. The subjectivity of the test makes it impossible to specify what would constitute a threat or promise. 

In terms of the common law, according to Zeffertt, a person in authority is “anyone whom the prisoner might reasonably suppose to be capable of influencing the course of the prosecution”.   Persons  such  as  a  magistrate,  police  officer  and  the  complainant  clearly  fall  into  this  category. However,  Schwikkard  &  Van  der  Merwe  are  of  the  opinion  that  “it  would  make  more  sense  to define a person in authority as someone the accused believes to be capable of carrying out what he says, rather than someone able to influence the course of the prosecution”.

ADMISSIBILTY OF A CONFESSION

S217 of CPA:
Evidence of any confession made by any person in relation to the commission of any offence shall, if such confession is proved to have been freely & voluntarily made by such person in his sound & sober senses & w/o having been unduly influenced thereto, be admissible in evidence against such person a criminal proceedings re such offence, provided that a confession made to a peach officer, other than a magistrate / justice, or, in the case of a peace officer referred to in s334, a confession made to such peace officer which relates to an offence with reference to which such peace officer is authorised to exercise any power conferred upon him under that section, shall not be admissible in evidence unless confirmed & reduced to writing in the presence of a magistrate / justice

The section contains 3 basic requirements for admissibility of confessions – they all have to be made:

1. freely & voluntarily
CL definition = statement must not be induced by a threat or a promise emanating from a person in authority. 
 
2. by a person in his sound & sober senses; and
must have been sufficiently compos mentis to understand what he was saying - fact that accused was intoxicated, extremely angry / in great pain will not in itself lead to conclusion that he was not in his sound & sober senses, unless established that he could not have appreciated what he was saying. 
 
3. w/o being unduly influenced thereto
“undue  influence”  occurs  where  some  external  factor  nullifies  the  accused’s  freedom  of  will – i.e. promise  of  a  benefit / implied  threat /  promise - influence need not emanate from a person in authority - even a voluntary statement may be excluded if it was induced as a result of undue influence - concept  of  “undue  influence”  is  wider  than  concept  of  “free  and  voluntary” - circumstances  of  each  individual  case  will  have  to  be  taken  into  consideration,  in  determining whether the confessor’s will was swayed by external impulses, improperly brought to bear upon it, which  are  calculated  to  negative  the  apparent  freedom  of  volition –
Mpetha case: court  held  that  “negative” was not intended to connote a degree of impairment of will so high that in reality there was no act of free will at all - criterion was held to refer to improper bending, influencing / swaying of the will & not to its total elimination as a freely operating entity

Additional requirement:

4. if confession is made to a peace officer who is not a justice of the peace / a magistrate, it has to be confirmed & reduced to writing in the presence of a magistrate / justice of the peace

“Justice of the peace” = officer in the SAPS, including captain / superintendent / snr superintendent / director / assistance commissioner – those in the lower ranks (i.e. constable / sergeant / inspector) are EXCLUDED

“Peace officer” = any magistrate / justice / police official / member of the prisons service & all justices of the peace, however, the lower ranks of the SAPS are INCLUDED

Khan case:  requirements for admissibility ito s217 are aimed at insuring fairness – they ensure reliable confessions, protect the privilege against self-incrimination & prevent improper behaviour by police towards those in custody

PRACTICAL EXAMPLES OF THE APPLICATION OF THE REQUIREMENTS

Latha case:
Appellants were convicted of murder, robbery & rape - each appellant made a confession in which he implicated himself in the commission of the crimes in question – State also relied on certain pointing out by the appellants at the crime scene – admissibility of these confessions & pointing out was contested by the appleelants on the basis that they were not made freely & voluntarily
Counsel for appellants complained that members of the murder & robbery branch were used to record the confessions –submitted that where a magistrate was readily available, it was undesirable to take appellants to police officers to make confessions, particularly where those police officers were members of same unit which was investigating the case
Held it would be preferable in such a case to take the suspect to a magistrate / police officer who was a member of another unit – the undesirable practice of taking an accused for a confession to a police officer who is / who is perceived to be, part of the investigating team, constitutes fertile earth for an accused in which to plant the seed of suspicion in the mind of the accused
However, in this case, it was not envisaged by police at the outset that appellants were going to make full confessions – as soon as it became evident that the appellant was incriminating himself, police officer taking the statement immediately warned appellant & gave him opportunity to proceed before a magistrate
In all the circumstances court found nothing sinister in the way in which the confessions were taken by police officers of the murder & robbery branch
Confessions of appellants & pointing out by them was admissible

ADMITTANCE OF AN OTHERWISE INADMISSIBLE CONFESSION

S217(3) of CPA:  prosecution may prove an otherwise inadmissible confession if accused adduces evidence of any statement made by him as part of / in connection with this confession & if this evidence is, in the opinion of the JO presiding @ the proceedings, favourable to that person
This section is normally applicable to situations where defence presents part of a statement which is favourable to the accused & the state reacts by presenting the unfavourable part of the statement

Nieuwoudt case:

The requirements for the admission of an otherwise inadmissible confession are: 
(a)  Evidence is adduced by the accused, 
(b)  which, in the opinion of the judicial officer, is favourable to the accused, 
(c)  of a statement made by him, 
(d)  as part of, or 
(e)  in connection with, such an inadmissible confession. 
 
What meaning should be given to the words “in connection with”?  The  court  says  that  although  this  is  a  wide  concept,  it  should  be  interpreted  restrictively.  In accordance with the decision in R v Mzimsha 1942 WLD 82, the favourable part of the statement must be a natural part of the confession, or else the favourable statement and the confession must be parts of substantially the same transaction. However, the court remarks that not everything said during the same conversation will necessarily be connected.  Whether there is a sufficient connection will be decided on the facts of each case. 

DETERMINING THE ADMISSIBLITY OF ADMISSIONS AND CONFESSIONS

Whenever a dispute arises over the admissibility of an admission / confession, this dispute is determined by way of a “trail within a trial”.  This procedure involves a separate trail, during which the main trail is suspended, and the admissibility of the particular statement becomes the main fact in issue

Note that a trial within a trial is also held to determine whether a statement is an admission or confession

A “trial within a trial” is held to determine the admissibility of an admission or confession. At this 
stage  both  prosecution  and  defence  will  adduce  evidence  as  to  the  circumstances  in  which  the statement was made. The presiding officer, sitting with or without assessors, will decide whether the requirements for admissibility have been met. 
 
The issue of admissibility must be kept separate from the issue of guilt. Therefore, the presiding officer in deciding the issue of guilt that is when she is evaluating the evidence at the end of the main trial may not have regard to the evidence given at the trial within a trial. 
 
If at the end of a trial within a trial, the court is satisfied that the requirements for the admissibility of admissions or confessions have been met, the relevant statement will be admitted as evidence.  A court can amend such a decision at a later stage -  AD ruled that if during the course of the main trial evidence comes to light which causes the court to question its earlier ruling, it is entitled to overrule its own decision. 

REQUIREMENTS FOR ADMISSIBILITY OF ADMISSIONS & CONFESSIONS & THE CONST

The fact that the technical requirements for admissibility have been met, does not mean that an admission / confession will auto be admissible – likewise, any violation of the Const does not mean that an admission / confession will auto be admissible – see examples on page 89 of SG
S35 of Const:  any evidence obtained in a manner that violates any right in BOR must be excluded if admission of that evidence would render the trial unfair / would otherwise be detrimental to the admin of justice

SU12 – ADMISSIONS & CONFESSIONS:  REMAINING MATTERS

POINTING OUT OF FACT IN CONEQUENCE OF AN INADMISSIBLE ADMISSION / CONFESSION

S218(1) of CPA = evidence of any fact may be admitted at criminal proceedings, notwithstanding that the witness discovered such fact only in consequence of info given by an accused in a confession / statement which is not admissible – i.e. murder weapon / whereabouts of murder victim / place where stolen goods were kept – section does not allow for evidence of fact that accused pointed them out – however, this fact can be affected by s218(2) = evidence of any pointing out by an accused may be admitted at criminal proceedings, notwithstanding that such pointing out forms part of a confession / statement which is not admissible – this allows for evidence that the accused pointed out the particular facts

ADMISSIBILITY OF EVIDENCE OF A POINTING OUT

Admissibility of evidence discovered in consequence of info given by an accused in any confession / statement which is not admissible (s218(1)) & of evidence of a pointing out by an accused that forms part of a confession / statement which is not admissible (s218(2)) is further qualified by cases & the Const:

Decided cases:

Sheema case (confirmed by January case) =
Pointing out is essentially a communication by means of conduct & therefore a declaration by the person performing the pointing out that he knows something about the facts in issue.  If this statement is to the disadvantage of the person doing the pointing out, it will constitute an extrajudicial admission (by conduct).  Pointing out made by the accused will be admissible only if the pointing out was done freely & voluntarily

The exception accepted in Samhando =
An otherwise  inadmissible statement  could  still  be  admitted  if  confirmed  in  material  respects  by  subsequently  discovered facts - exception no longer applies because according  to  the  January  case,  it is contrary to the clear and unambiguous language of section 219A of CPA, which allows no exception to the requirement of voluntariness

The Constitution:  see discussion on s35 above in SU 11

CONFESSIONS TO ANOTHER OFFENCE

Per Schmidt & Rademeyer – for purposes of determining its admissibility, a confession of another offence should be regarded as a confession of the main charge as well.  However, this will be the case only if, objectively speaking, the accused’s statement amounts to an unequivocal admission of guilt on the lesser charge.

SU 13 – PRIVILEGE

Certain evidence may be excluded from / included in the evidence presented in court as a “privilege” to a particular party / person
A witness is protected by privilege when he is not obliged to answer a Q which would’ve been relevant to the facts in issue

Evidence which is protected from disclosure by privilege will generally be relevant & reliable – but is afforded protection because a higher value, which depends on the particular privilege, needs to be protected

2 categories:
1. Private privilege = interest of individuals
2. State privilege = interests of the public @ large

PRIVATE PRIVELEGE

· Normally person whose interests are protected (or his legal rep) should raise it
· Person may always waive the privilege (chooses to testify on this privileged info) – once waived, it falls away & cannot be raised again
· Exists during trail AND during all pre-trial procedures
· Doesn’t affect witness’s competence / compellability to testify – witness cannot refuse to testify, but has to take the stand & only then may he claim the privilege

STATE PRIVILEGE – see SU15

PRIVILEGE AGAINST SELF-INCRIMINATION

S35 of Const =
(1) Everyone arrested for allegedly committing an offence has the right –
· To remain silent;
· To be informed promptly:
· Of the right to remain silent; and
· Of the consequences of not remaining silent;
· Not to be compelled to make any confession / admission that could be used in evidence against that person
(2) Everyone who is detained, including every sentenced prisoner, has the right – 
· To choose, and to consult with, a legal practitioner, and to be informed of this right promptly; and
· To have a legal practitioner assigned to the detained person by the state & at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly
(3) Every accused person has a right to a fair trial, which includes the right –
· To choose, and be represented by a legal practitioner, and to be informed of this right promptly;
· To have a legal practitioner assigned to the accused person by the state & at the state expense if substantial injustice would result, and to be informed of this right promptly;
· To be presumed innocent, to remain silent, and not to testify during the proceedings;
· To adduce & challenge evidence; and
· Not to be compelled to give self-incriminating evidence

The application of the privilege depends on the party & type of proceedings involved

The Accused =

Rights against self-incrimination finds application at diff stages of the criminal process, and the accused must be informed of this right at all these stages in both pre-trial & trial proceedings

Trial proceedings:
PO must inform an unrepresented accused of his right against self-incrim & other related rights – if he doesn’t – evidence obtained as a result thereof may be excluded
Accused should not be penalised for exercising his right to remain silent – court may not draw an adverse inference from accused’s decision not to testify at trial

Pre-trial proceedings:
Schwikkard:  there is authority for view that right to fair trail does not begin in court but already exists during pre-trail stages – detained persons privilege against self-crim should therefore also be respected – not only should detained persons be entitled to the relevant rights, but also persons who feel obliged to speak when merely questioned, though not detained / even suspected of wrongdoing – as such,  a person who is questioned by police, and does not know that he is obliged to answer the Q, and feels compelled to speak, will be detained for the purposes of the Const

Sebejan case:  “suspect” = someone about whom there is some apprehension that he may be implicated in the offence under investigation and, it may further be, whose version of events is mistrusted / disbelieved

If therefore, someone is not advised of his right against self-incrim during pre-trial stages (including bail proceedings) and evidence was obtained because of this violation, the evidence will generally be excluded ito S35(5) of Const – before this happens, the test contained in s35(5) will have to be applied, taking the facts of the case into account (this test is discussed in su16 (exclusionary rule) – see below)

Dlamini case:
Privilege against self-incrim is closely related to various right of an accused & these rights an only be exercised if accused is properly advised of them.  Self-incrim evidence will gen be inadmissible if it was gathered w/o accused having full knowledge of his rights
Privilege against self-incrim is manifested in various rights in BOR, including rights of arrested person to remain silent (s 35(1)(a)) / not to be compelled  to  make  any  confession / admission  that  could  be  used  in  evidence  against him (section 35(1)(c)) & right of accused to be presumed innocent & not to testify at trial (section 35(3)(h))
Held that not only did record of bail proceedings form part of subsequent trial record, but any evidence which accused elected to give at bail hearing was admissible against him at trial, provided court which heard bail application warned accused of risk of making such statements. Court accepted that testimony at bail application  may  cause  prejudice  to  accused  later  on,  if  it  were  incriminating  for purposes of the trial. That it may be a hard choice does not affect the question, as long as the choice remained that of the accused and that it was made with a proper appreciation of what it entailed. An uninformed choice is no choice. 
Court stated that (self-incriminating) evidence will be  admissible  if  the  accused  was  “properly  advised”  or  warned  by JO  of consequences of testifying (i.e. that testimony could be used against the witness).

The witness in criminal proceedings:

S200 of CPA:  a witness in criminal proceedings may not refuse to answer any Q re the issue by reason only that the answer establishes / may establish a civil liability on his part

S203 of CPA:  not witness in criminal proceedings shall, except as provided by CPA or any other law, be compelled to answer any Q which he would not on the 30h day of May 1961 have been compelled to answer by reason that the answer may expose him to a criminal charge

Purpose of the privilege:  a person should not be compelled to give evidence that will expose him  to  the  risk  of  criminal  charges & another reason  is  that  people  should  be  encouraged  to testify,  and  they  will  not  do  so  if  they  are  fearful  that  they  may  be  forced  to  incriminate themselves. 

Note:  there’s no provision in the Const which expressly provides for privilege of a witness against self-incrim – however, privilege against self-incrim protects witness in this regard

Magmoed case:
The privilege belongs to the witness and must be claimed by him
Before allowing  the  claim  of  privilege  the  court  must  be  satisfied  from  the circumstances of the case &  nature of the evidence which the witness is called to give that there is reasonable ground to apprehend that danger to witness from his being compelled to answer 
The  witness  should  be  given  considerable  scope  in  deciding  what  is  likely  to  be  an incriminating reply
The privilege is also available to persons who testify in inquest proceedings. 
In SA, it is the duty of PO to inform witness of right not to answer an incriminating question
When  witness  objects  to  answering  a  question  based  on privilege  against  self-incrimination & JO overrules his objection by mistake & compels him to answer, then the reply, if incriminating, will not be admissible in subsequent proceedings against him
Court referred to Lwane case where AD decided that it is a well-established rule in our law that it is the duty of a PO to inform witnesses about their right not to answer an incriminating question.  Const confirms this rule in s35(3) - reason  for  this  rule = most  people  in  SA  (especially illiterate people), are ignorant of this right. If court fails to warn witness accordingly - incriminating statements will generally be inadmissible. However, issue will be determined by the facts of the matter & if witness is shown to be aware of the right (eg. if the witness is an attorney or a high ranking police official), it will not be inadmissible

The witness in civil proceedings:

Privilege is wider = covers a witness against criminal charges AND penalties AND forfeitures

MARITAL PRIVILEGE

A spouse is entitled to refuse to disclose communications from the other spouse made during the marriage
Marital privilege may be claimed only by the spouse to whom the communication is made
The probable reason for the existence of this privilege is that public opinion finds it unacceptable if one spouse is forced to testify about statements made by the other spouse 

Requirements for existence of privilege:  the communication must have been made whilst the spouses were married. If the spouses are divorced, the privilege remains in force as far as communications made during the marriage are concerned (s 198(2) of CPA)
 
A third party overhearing the conversation btw 2 spouses is not bound by privilege & cannot be prevented from disclosing this conversation.  It can be argued that this CL principle infringes the constitutional right to privacy

SU 14 – PRIVILEGE (CONTINUED)

LEGAL PROFESSIONAL PRIVILEGE

CL = 
All communications btw legal adviser & his client are protected from disclosure – applies to civil & criminal matters
1. Client may refuse to answer any Q which requires him to disclose any of the info he shared with legal adviser
2. Client may prevent legal adviser from disclosing any such info
Client has assurance that he may speak freely to his legal adviser, w/o fear that legal adviser will / can inform police / court /anybody else of anything legal adviser learnt in the process

Note:  if legal adviser finds himself unable to defend client for some reason (i.e. seriousness of a crime that client may have confessed to him) – legal adviser may withdraw from the case on moral grounds

S201 of CPA =
Restricts scope of privilege, but does not replace the CL
Basically repeats that w/o consent of client, legal adviser may not give evidence on what was discussed 
No similar provision is found in Civil Proceedings Evidence Act = civil law position is determined by CL only

Purpose:  improves effectiveness of legal representation – legal advisers an only fulfil their function properly if their clients are able to discuss every aspect of their cases in confidence & w/o fear of their advisers being compelled to disclose what was said

It is the privilege of the client – legal adviser will usually claim it on behalf of client – however, if client & adviser have a difference of opinion on whether / not to claim this privilege – court will accede to the client’s choice - court may not force client to claim the privilege, although it may advise client of existence of this right
Client may waive privilege expressly / implicitly – sometimes difficult to determine if waiver has taken place by implication, but examples include situations where client reveals the content of a statement, or cross-examines it.  A mere reference to a particular statement is not enough – the content must have been revealed

Safatsa case:  court was not prepared to accept that privilege would fall away, even if statement might prove innocence of accused

Requirements for operation of this privilege:
1. Legal adviser must act in a professional capacity
	Whether the legal adviser has acted in a professional capacity is a question of fact. Payment of a fee is a strong indication that this may be the case, but it is not necessarily conclusive. It is not known whether the  South  African  courts  will  follow  the  English  example  of  recognising that salaried legal advisers (such as those employed by corporations and statutory bodies) are acting in a professional capacity for the purposes of this privilege

2. Communication must be made in confidence
	Whether  or  not  the  communication  was  made  in  confidence  will  always  be  a  question  of  fact. 
	Confidentiality will be inferred if the legal adviser was consulted in a professional capacity, for the purpose of obtaining legal advice.  However, where the nature of the communication makes it clear that it was intended to be communicated to the opposing party, it will not be accepted that the communication was made in confidence.

3. Communication must be aimed at obtaining legal advise
	The  communications  between  legal  adviser  and  client  must  be  made  with  the  intention  of obtaining legal advice. Statements made simply to serve as a witness statement, for example, are  not  made  with  the  intention  of  obtaining  legal  advice  and  will  not  be  protected  by  the professional privilege

4. Communication must not be made with the intention of furthering a crime
	Legal  professional  privilege  will  not  be  upheld  if  legal  advice  is  obtained  for  the  purposes  of furthering criminal activities.

INVOLVEMENT OF THIRD PARTIES

	Agent
	Independent 3rd party

	Employed for specific purpose of getting hold of info
	Usually an expert from whom info can be obtained w/o having to do special research

	If an agent communicates certain info to client / adviser:
With purpose of enabling adviser to advise client; and
After litigation has been contemplated – 
This communication will be privileged
	If an independent 3rd party communicates certain info to a client / adviser:
With purpose of enabling adviser to advise client; and
After litigation has been contemplated – 
This communication will be valid, BUT the independent 3rd party cannot be prevented from disclosing this communication should he prefer to do so

	Privilege still belongs to the client who is the only person able to waive it
	3rd party may refuse to disclose the info, but may not be prevented from doing so

	If third party is specifically directed to obtain info for purpose of litigation, that party is considered an agent of the client, and the client should be in a pozi to prevent agent from disclosing the info which agent communicated to the client / adviser
	



PROFESSIONAL PRIVILEGE FOR OTHER PROFESSIONS

Involves 2 conflicting interests:
1. Society’s interest = preserving & promoting certain relationships; and
2. Interest of admin of justice = ensuring that all relevant evidence is before the court
Historically, preference has been given to (2) = consequently, professional privilege pertains only to the lawyer-client relationship & is not enjoyed by other professional relationships (although bankers do have limited privilege in that the need not produce their books unless ordered to do so by the court)

· Extends to interpreters, articled clerks, secretaries & other employees of the legal adviser’s firm
· Does not extend to members of any other profession – i.e journalists / clerics / insurers, priests / accountants except where statutory exception has been specifically made
· Journalists can be compelled to disclose the sources of their info
· Some relief is available to these professionals if they can establish that they have a “just excuse” for not testifying
· Arguable that certain professional communications may be protected from disclosure by 14(d) of Const which provides that everyone has the right not to have the privacy of their communications infringed – communication btw doctor & patient may well be regarded as a personal & private communication, and where state seeks to compel disclosure of such communication privilege may be claimed on the basis of s14 – however, that privilege may be denied if state is able to establish that the requirement of the limitations clause has been met – such an approach would not constitute such a radical departure from the CL as such const scrutiny would inevitably incorporate Wigmore’s preconditions for the recognition of privilege  which are reflected in the pre-requisites of legal professional privilege; namely:
1. The communicate must originate in a confidence that they will not be disclosed;
2. The element of confidentiality must be essential to the full and satisfactory maintenance of the relationship btw the parties;
3. The relationship must be one that in the opinion of the community ought to be sedulously fostered; 
4. The injury that would inure to the relationship by the disclosure of the communication must be greater than the benefit gained through the correct disposal of the litigation

POLICE DOCKET PRIVILEGE

· Originated in Steyn case
· Gives prosecutor privilege not to have to disclose any info contained in police docket to accused
· Mainly aimed at protecting witnesses
· Because privilege belongs to the prosecutor, it is not private / public privilege – it is unique (sui generis)
· Extent of privilege dramatically reduced by provisions of Const that allow 4 greater access to info held by state
	
Shabalala case:
· Accused should be entitled to have access to at least statements of prosecution witnesses - prosecution may, in a particular case, be able to justify denial of such access on grounds that it’s not justified for purposes of a fair trial (what a fair trial might require in a particular case depends on the circumstances)
· Accused may be entitled to have access to relevant parts of police docket even in cases where particularity furnished might be sufficient to enable accused to understand charge against him but, in special circumstances, it might not enable defence to:
· Prepare its own case sufficiently; or
· Properly exercise right to adduce & challenge evidence; or
· ID witnesses able to contradict statements made by State witnesses; or 
· Obtain evidence which might sufficiently impact upon credibility & motives of State witnesses during x-exam; or
· Properly instruct expert witnesses to adduce evidence which might similarly detract from the probability & accuracy of version to be deposed to by State witnesses; or
· Focus properly on significant matters omitted by State witnesses in their statements; or 
· Properly deal with significance of matters overthrown by such witnesses in 1 statement & not in another / overthrown in a statement & not repeated in evidence / to hesitations / contradict / uncertainties manifest in a police statement but overtaken by confidence & dogmatism in a viva voce testimony
· Court would have to have regard to all relevant circumstances in identifying whether right to fair trial in a particular case should include right of access to police docket – 
· If answer is no – application for such access must fail 
· If answer is yes – court would normally direct that access by accused to relevant parts of docket be allowed unless rule in Steyn case is held to be inconsistent with Const
· Const of rule in Steyn case:  rule seeks to protect:
1. Statements of witnesses which need no protection on grounds that they deal with State secrets / methods of police investigation / ID of informers & communications btw a legal advisor & his client;
2. Statements of witnesses in circumstances where there’s no reasonable risk that such disclosure might lead to the intimidation of such witnesses / otherwise impede the proper ends of justice;
3. Statements of witnesses made in circumstances where there is a reasonable risk that their discloser might constitute a breach of interests sought to be protected in paragraph (1); and
4. Statements of witnesses made in circumstance where their disclosure would constitute a reasonable risk of the nature referred to in paragraph (2)
· Blanket rule in Steyn case denies accused access to statements of Sate witnesses in all cases falling within all 4 categories referred to above regardless of the circumstances - Seems to be overwhelming balance in favour of accused’s right to disclosure on those circumstances where there is no reasonable risk that such disclosure might lead to the disclosure of the ID of informers / State secrets / to intimidation / obstruction of proper ends of justice = Blanket docket privilege which effectively protects even such statements from disclosure therefore appears to be unreasonable, unjustifiable in an open & democratic society & is certainly not necessary
· The blanket privilege in Steyn is inconsistent with the Const to extent to which it protects from disclosure all docs in police docket, in all circumstances, regardless whether / not such disclosure is justified for purposes of enabling accused to exercise his right to fair trial
· The claim of accused for access to docs in police docket cannot be defeated merely on grounds that such contents are protected by a blanket privilege ito Steyn case
· Ordinarily an accused should be entitled to have access to docs in police docket which are exculpatory (or which are prima facie likely to be helpful to defence) unless, in very rare cases, State is able to justify refusal of such access on grounds that is not justified for purposes of a fair trail
· Ordinarily the right to a fair trial would include access to statements of witnesses (whether / not State intends to call such witnesses) & such of contents of police docket relevant in order to enable accused properly to exercise that right, but prosecution may, in a particular case, be able to justify the denial of such access on grounds that is not justified for purposes of fair trial – this would depend on circumstances of each case
· State entitled to resist claim by accused for access to any particular doc in police docket on grounds that such access is not justified for purposes of enabling accused properly to exercise right to a fair trial / on ground that it has reason to believe that there is a reasonable risk that access to doc would lead to disclosure of ID of an informer / state secret / on ground that there was reasonable risk that such disclosure might lead to intimidation of witnesses / otherwise prejudice proper end of justice
· Even where State has satisfied Court that denial of access to relevant docs is justified on grounds set out in para (5), it does not follow that access to such statements, either then / subsequently must necessarily be denied to accused – court still retains a discretion – it should balance degree of risk involved in attracting potential prejudicial consequences for proper ends of justice ref to in para (5) (if such access is permitted) against degree of risk that failure of fair trial for accused (if such access is denied).  Ruling by court pursuant to this paragraph shall be an interlocutory ruling subject to further amendment / review / recall in light of circumstances disclosed by further course of trial

For purposes of bail hearing:
· S60(14) of CPA – Notwithstanding anything to the contrary contained in any law, no accused shall, for purposes of bail proceedings, have access to any info / record / doc re offence in Q, which is contained in / forms part of police docket – unless prosecutor otherwise directs
· Note = this should not be seen as an unfettered discretion available to the prosecution to refuse to disclose info in the docket & there may be circumstances in which accused should have access to the docket.  
· i.e. access should be granted where this would enable bail applicant to place enough info before court in order to enable court to take a proper decision on bail / where criminal proceedings were instituted after a written statement was made by the bail applicant to a peace officer - ito CAP – person in possession of such a statement must give person who made the statement, at his request, a copy of such statement – this is necessary in order to ensure applicant’s const right to a fair bail hearing – because the prosecution’s witness can look @ their statements in the police docket prior to testifying, a bail applicant should enjoy a similar right

SU15 – STATE PRIVILEGE

In our current const setup – individual rights are more NB than the states’ – court always has to determine whether revealing info would prejudice things like state security / ID of informers – however, if something has to be kept secret in public interest, it will not be in interest of individuals to reveal such info – a careful weighing up of diff interests is necessary in every case

· Despite it being relevant (and therefore having a high probative value) – evidence is inadmissible if its reception would be contrary to an aspect of public policy / harmful to public interest
· Schmidt – in dealing with this type of evidence, it’s all about protection of interests of persons / instances which are normally not directly involved, even if it complicates the adjudication of the case – organs & officials of state are protected by state privilege
· Not always accused that wants info from state – someone who is involved in civil matter often wants info from the state

PRIVILEGES BELONGING TO THE EXECUTIVE:

Van der Linde:
Confidential report about warehouse caretaker who worked for provincial administration
2 English cases with diff precedence’s:
1. Robinson:  court may inspect doc with regard to which privilege is claimed & decide for itself wither privilege should be upheld (case was all about marketing & selling wheat)
2. Duncan:  minister’s claim to privilege should be upheld if, acc to him, it was necessary im interest of safety of state / international relations / proper functioning of civil service (case was about revealing info re construction of submarines – state security was at issue)
Court followed Robinson because:
a. Precedent system; and
b. Facts were more in line with this case
Court has discretion to decide whether production of state docs would be harmful to public interest & this discretion must be exercised with great care - applies only in so far as it is not in conflict with Const & if so, in so far as it cannot be saved by limitation clause:
· S165 of Const = vests judicial authority in courts & confirms that a separation of powers cannot tolerate a situation where executive can have the final say in matters re admissibility of evidence in courts
· S32 of Const = provides for right of access to info held by state
· S34 of Const = provides for access to courts
· S35(3)(i) of Cont = provides for fair trial which includes right to adduce & challenge evidence
Executive may object to admissibility of evidence involving the public interest – however, such objection must be properly raised either personally by departmental head / by way of affidavit – from statement of departmental head it must be evident that he himself has read & considered each item of evidence in Q & reasons for his opinion must be set out as fully as possible to enable court to decide whether to exercise it residual power
Court has residual power to reject a properly raised objection where it is satisfied that the objection is unjustifiable / cannot be sustained on any reasonable grounds & that it is in a pozi to examine the relevant evidence & come to a decision
Case did not deal with safety of state, international relations / docs at a high level of the executive

STATE SAFETY, INTERNATIONAL RELATIONS & DOCS AT THE HIGHEST LEVEL

ITO Const, courts will be competent to decide if privilege should be upheld 
Foll principles mentioned in Diamond Mines case may assist court in making its decision:
1. Court is not bound by opinion of any cabinet minister / bureaucrat irrespective of whether objection is taken to a class of docs / specific doc & irrespective of whether it relates to matters of state security / military operations / diplomatic relations / economy affairs / cabinet meetings / any other matter affecting pubic interest
2. Court is entitled to scrutinise evidence to determine strength of public interest affected & extent to which interests of justice to litigant might be harmed by its non-disclosure
3. Court has to balance extent to which it is necessary to disclose evidence for purpose of doing justice against public interest in its non-disclosure
4. Onus should be on state to show why it’s necessary for info to remain hidden
5. Court should call for oral evidence, in camera where necessary & should permit x-examination of any witnesses / probe validity of objection itself

PRIVILEGES RE ADMIN OF JUSTICE

Police Informers:
· Protects name of informer & content of his communication
· Van Niekerk = main characteristics which should be present before someone can be regarded as an informer:
· Informer must give evidence which is to the detriment of someone else
· Info must be given to legal officers & must be of such nature that criminal prosecution may follow
Reasons for existence of privilege:
· Informer & his family are protected against persons on whom he is informing
· Enables informers to feel safe enough to give further info in future
· Encourages public to give evidence of crimes

Pillay:  court should not uphold informer’s privilege where publication is material to ends of justice, if evidence can show accused’s innocence / where there’s no longer any reason for secrecy – court must weigh up interests involved & must determine what, ito legal convictions of society, would be a fair decision under the circumstances

Informers privilege is not unconst in itself – but – an accused’s const rights should also be considered when deciding whether to uphold the privilege / not

Van Shalkwyk:  rule protecting informer is based on theory that public policy requires his protection because otherwise persons would be discouraged from giving info – however, it’s difficult to see how public policy is served by prohibiting him from himself disclosing the fact – public interests would be ill-served if there were any such rule
As such – informer may waive this privilege – but, if public policy requires that ID of an informer be kept secret & state proves this –evidence should not be admitted, regardless whether informer is willing to disclose his identity

JUDICIAL OFFICERS

· Judges may be compelled to give evidence in court on matters unrelated to their judicial functions - they do no have a privilege not to testify & there is no rule of practice which states that they should not be compelled to testify about proceedings before them, and it frequently happens that they may have to testify in HC – i.e. if accused denies plea proceedings / oral evidence is required on a confession / admission which was taken down by them.  However, as a result of a rule of practice, they cannot be compelled to give evidence re matters which happened in proceedings before them.
· Even though advocates & attorneys would be compelled to testify on matters which have come to their notice as a result of their professional activities – it’s desirable for someone else to provide that testimony.  Legal professional privilege may prevent these practitioners from testifying on statements which their clients have made to them

SU16 – EXCLUSION OF UNCONSTITUTIONALLY OBTAINED EVIDENCE

S35(5) of Const = evidence obtained in a manner that violates any right in the BOR must be excluded if the admission of that evidence would render the trial unfair / otherwise be detrimental to the admin of justice

PROCEDURE:
Application for exclusion of evidence ito s35(5) is determined by means of trail within a trial (see SU11) – 
Applicant must provide prima facie proof that one of his rights was violated & that evidence was obtained as a result of that violation
Court must then determine if evidence should be excluded after considering whether admittance of evidence will render trial unfair / otherwise bring the admin of justice into disrepute - court must exercise its discretion & make a value judgment on the Q whether admission of evidence would have such consequences
If admitting certain evidence will have effect referred to in s35(5) – Court MUST exclude it (court has no discretion in this regard)

CAUSAL RELATIONSHIP

· Before evidence can be excluded – court must establish a causal relationship btw BOR violation & the obtaining of the evidence
· It should be proved that the evidence sought to be excluded is not too remote from the BOR violation
· Entire relationship btw BOR violation & obtaining of evidence must be examined to determine strength of the causal relationship
· True test for exclusion of evidence is whether admission of evidence would render trial unfair / otherwise be detrimental to admin of justice – possible to follow a fairly liberal approach & not require a strict causation test
· S35(5) requires exclusion of unconst obtained evidence from ANY PERSON – i.e. not only from accused – evidence of a 3rd party & even real evidence (i.e. stolen items) must be excluded where circumstances justify such exclusion
· Applies only to criminal proceedings – however, it’s possible to exclude illegally / otherwise improperly obtained evidence in civil proceedings on similar grounds

Mthembu case:
Court excluded not only the evidence of the accomplice, but also the real evidence (pair of gloves) because gloves were discovered on basis of info contained in a testimonial communication that was unconst obtained from accused. Except for fact that accused was unduly influenced to make confession, it can also be said that his right to remain silent & right against self-incrimination were infringed by police, in that he was induced to make a statement that led to gloves. In such an instance  there  is  Q  of  derivative  evidence  &  s 35(5)  of  Const must  be applied. 
Factors or considerations which may assist court in exercising its discretion: 
· Fact that derivative evidence existed prior to violation & was not created as a result of violation is a factor favouring admissibility
· Fact that the evidence did, however, become available as a result of violation of a right means that court must still consider other factors that constitute right to a fair trial in s35(5), such as nature & extent of a const breach which led to discovery of real evidence. Factors that make up second leg of test in s 35(5) will also have to be considered. 
Police  violence  cannot  be  sanctioned  &  in  considering  exclusion  of  derivative  evidence  in such circumstances, court should rely heavily on its disciplinary function as well as need to protect judicial integrity & integrity of the system as a whole. 
Where there’s no police violence & real evidence is discovered by a non-coerced but nevertheless inadmissible testimonial communication, courts must ask whether evidence would have been discovered by alternative means in absence of BOR violation.

TEST TO DETERMINE EXCLUSION:

Steytler:  whether admission of evidence would be detrimental to admin of justice - to have an unfair trial is demonstrably detrimental to admin of justice - S35(5) has created 2 tests which should be kept separate; rules applicable to one are not necessarily applicable to the other

Where court finds that admission of unconst obtained evidence would render trial unfair – court MUST exclude the evidence
If admission would not render trial unfair, exclusion might still be possible on basis that admission would be detrimental to admin of justice

Limitations clause (s36 of Const) does not apply to situations where exclusion of unconst obtained evidence is considered – it only applies to a situation where police have gained evidence by acting ito statutory / CL & its alleged that, ito Cont, this law has unlawfully limited one / more rights in BOR (usually, s35(5) is called upon when police have NOT acted on the authority of any law)

First leg of the test = Factors affecting fairness of trial:

Accused’s const right to fair trial is paramount & may not be sacrificed
Dzukuda: 
Right to fair trial is a comprehensive & integrated right & content thereof will be established on case-by-case basis
An NB aim of right is to ensure adequately that innocent people are not wrongly convicted because of adverse effect which wrong conviction has on liberty & dignity (& possibly other) interests of accused
Other elements of right to fair trial – i.e.:
· Presumption of innocence
· Right to free legal representation in given circumstances;
· Trail in public which is no unreasonably delayed
Which cannot be explained exclusively on basis of averting a wrong conviction, but which arise from considerations of dignity & equality

Court has discretion that must be exercised on basis of facts of each case & by taking into acc considerations like nature & extent of const breach; presence / absence of prejudice to accused; ints of society & public policy

Because this right is so broad, it cannot be applied in the abstract, but must be interpreted & applied in a factual context

Fairness of trial & privilege against self-incrimination:
Arrested person must be informed of right to remain silent & consequences of not remaining silent & has right not to be compelled to make any confession / admission that could be used in evidence against him & also has right to e informed of his right to have a legal practitioner assigned to him
Fact that person was not warned of above rights does not auto lead to exclusion of evidence / fact person voluntarily provides evidence in absence of warnings does not mean that evidence is auto included – s35(5) must first be applied

Fairness of trail & real evidence emanating from accused:
Courts should, when confronted with admissibility of evidence of unconst obtained bodily samples, adopt view that such evidence does not affect privilege against self-incrimination since it pre-existed the BOR violation & existed irrespective of the violation
Incriminating non-communicative real evidence obtained unconst from body of accused could still be excluded after considering other factors that are inherent in the right to a fair trial / if second leg of test in s35(5) is satisfied – this will be the case when the admission of this evidence would otherwise be detrimental to the admin of justice (see below)

Fairness of trial & derivative evidence:
Real evidence (i.e. murder weapon) discovered on basis of info contained in a testimonial communication unconst obtained from accused should not be treated as self-incriminatory & should not lead to the auto exclusion of derivative real evidence which connects accused to the crime – reason is because it is independent of the inadmissible communication
Schwikkard - examples of factors / considerations which may assist court in exercising its discretion:
1. Fact that derivative real evidence existed before the violation & was not created as a result of the violation = favour admissibility
2. Fact that evidence did not become available as a result of the violation of a const right means that court must still consider other factors that constitute right to fair trial (i.e. nature & extent of breach which led to discovery of real evidence) / fators that make up the 2nd leg of the test in s35(5)
3. Police violence cannot be sanctioned & court should rely on its disciplinary function & need to protect judicial integrity & integrity of system as a whole
4. Where there is no police violence & real evidence is discovered as a result of non-coerced but inadmissible testimonial communication, courts must ask themselves whether evidence would have been discovered by alternative means in the absence of the BOR violation

Second leg of the test = if admission would otherwise be detrimental to admin of justice

This is the final filter when considering whether to exclude unconst obtained evidence

Mphala: 
Court held there must be a balance btw:
1. Respect (esp by enforcement agencies) for the BOR; and
2. Respect (esp by man on the street) for judicial process
Overemphasis on (1) would lead to acquittals on what would be perceived by public as technicalities
Overemphasis on (2) would lead to dilution of BOR & at worst to its provisions being negated
Although  court  mentions  that  admission  of  evidence  would  render  trial  unfair,  evidence  is  actually  excluded  because  its  admission would  have  been  detrimental  to  admin of  justice.
Court states that “I cannot accept that the conduct of the investigating officer was anything but intentional. In such a case the emphasis falls on the ‘detrimental to the administration of justice’ portion of s 35(5)”.  Police  conduct  in  the  case  was  therefore  objectively  speaking  unreasonable  in  view  of  specific  circumstances  of  case. Investigating officer deliberately disobeyed investigative rules which seek to protect const rights & that fact led to exclusion of the evidence.

Court must ultimately ensure that, on the facts of each case, the exclusion of unconst obtained evidence is not detrimental to the admin of justice

Some NB factors / considerations:

The nature & seriousness of a violation –
Where evidence is obtained through a trivial / technical violation of a const right – this evidence will more readily be admitted than evidence obtained through a gross, violent / deliberate violation – if evidence is obtained under the last-mentioned circumstances but the crime in question is of a trivial nature – evidence should be excluded

Presence / absence of good faith & reasonable police conduct – 
Police conduct which is objectively reasonable in view of specific circumstances should facilitate the admission of unconst obtained evidence
Police conduct that’s deliberate defiance of investigative rules which are there to protect const rights should lead to exclusion of the evidence
Good faith & reasonable conduct of an individual officer will not be enough where an entity like the SAPS has issued directives which do not comply with clearly stated const demands
Exclusion of unconst obtained evidence must also be considered in context of the realities that police officers face daily – they often have to make snap decisions under difficult circumstances on “const issues” – courts should take into account that a specific failure to uphold a const right was not necessarily a deliberate attempt to circumvent it
Public safety & safety of police are factors pointing towards good faith & admission of unconst obtained evidence
The fact that ulternative & lawful means / methods of securing specific evidence were available at the time evidence was secured, should not necessarily mean that the evidence should be excluded – court may still find police conduct was objectively reasonable in view of the specific circumstances of the case

Pillay:  
Facts deal  with  admissibility  of  evidence  obtained  through illegal  monitoring  of telephone  conversations  by  police.  
Evidence = stolen money hidden in roof of accused’s house - submitted that evidence about discovery of the money should not be admitted, since it was obtained through a violation of accused’s rights. 
Prosecution contended that evidence was real / derivative evidence & should be admitted (such evidence will usually be admissible ito s218(1) of CPA, but court must also consider s35(5) of Const before evidence will be admissible) 
SCA  decided  that  there  can  be  no  doubt  that  that  the  money  was discovered:
(1) in  violation  of  accused’s  constitutional  right  to  privacy (her pvt communications were illegally monitored); and
(2) accused’s right to remain silent & right against  self-incrimination ( in  that  she  had  been  induced  to  make  statement  that  led  to  finding of money) - this statement showed that she had knowledge of the relevant facts & prima facie operated to her disadvantage (this is a typical situation where s218(2) of CPA usually applies) - state, however, conceded that evidence about content of her statement is inadmissible
Q remained whether evidence about whereabouts of money should be  admitted? (Typical situation where section 218(1) of CPA will normally apply) 
Majority of court decided that,  with  ref  to  s 35(5)  of  Const - evidence  should  also  have  been excluded. 
With ref to 1st leg of test in s35(5) – trail fairness –court decided, by relying on so-called “doctrine of inevitably discovery”, that police would in any event have obtained money in accused’s house - court  decided,  however,  with  ref  to  2nd  leg  of  test  in  s 35(5)  –  administration  of  justice  –  that  evidence  should  have  been  excluded.  With this test a value judgment  is  required  which  inevitably  involves  considerations  of  interests  of  public.  All relevant considerations should be considered & weighed in order to decide if admission of evidence would bring admin of justice into disrepute. NB factors include:  kind of evidence obtained, what const right was infringed, was such infringement serious / merely of a technical nature & would evidence have been obtained in any event?  In this regard the availability of other investigatory techniques & fact that evidence could’ve been obtained without the infringement, tend to render the violation of the right more serious. In this specific case the infringement of the accused’s right to privacy was very serious & not merely of a technical nature. 
Court is of the opinion that if this evidence would be allowed, it would create the impression that the police can ignore the rights of suspects which would do more harm to admin of justice than enhance it 
Court  further  points  out  that  the  infringement  of  the  accused’s  rights  did  not  stop  with  the unlawful  monitoring,  but  continued  with  the  undertaking  that  she  would  not  be  prosecuted,  but would be used as a state witness. 
Court again applies a value judgment & considers the interests of the public & points out that although it is in the public interest that crime should be  detected & that  perpetrators  should  be  punished,  it  can  never  be  in  the  public  interest  to charge someone after having given him an undertaking that he would not be charged in  the  event  of  him disclosing  a  fact,  which,  though  prejudicial  to  him,  will  bring perpetrators of serious crime to book. Such conduct will be more harmful to the justice system than enhance it. 
Court further states that what happened at the accused’s house cannot be divorced from the initial infringement of her right to privacy. Although there may be cases where the public interest  might  require  the  inclusion  of  evidence  in  the  event  of  a  serious  infringement  of constitutional rights, this is not one of those cases.
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