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FAMILY LAW COURSE NOTES 2007 (1)
SECTION 2:  LEGAL REQUIREMENTS FOR THE CONCLUSION OF A CIVIL MARRIAGE 
“Marriage” is traditionally defined as the legally recognised life-long voluntary union between one man and one woman to the exclusion of all other persons.   This relates only to civil marriages, since customary and Muslim marriages permit polygyny.  Furthermore, with the enactment of the Civil Unions Act, a “civil union” is defined as the voluntary union of two persons who are both 18 years of age or older, which is solemnized and registered by way of either a marriage or a civil partnership, in accordance with the procedures prescribed in this Act, to the exclusion, while it lasts, of all others”.
Marriage is not a contract.  Because marriage is based on consensus, the parties must clearly have capacity to act in order to be able to enter into a valid marriage.

Capacity to act

Persons who have no capacity to act, such as the mentally ill and infants (persons below 7 years of age), are totally incapable of entering into a marriage.  Others, like minors who are over the age of puberty, need consent to supplement their limited capacity to act.
(1)  Declared prodigals

The prodigal may marry without his or her curator’s consent.  The weight of opinion favours the rule that the prodigal’s advantage determines whether the marriage is in or out of community of property, otherwise, the selection of the matrimonial property system would amount to an unauthorized disposition of the prodigal’s property.

(2)  Mentally ill persons

If someone is de facto mentally ill at the moment he or she enters into a marriage, the marriage is void as a result of his or her incapacity to act.  A person is regarded as mentally ill and consequently lacking the necessary capacity to act, not only when he or she does not understand the nature and consequences of the juristic act, but also when hallucinations caused by a mental illness prompt him or her to enter into the marriage.

A marriage concluded during a lucidum intervallum is perfectly valid.  The fact that someone has been certified mentally ill however places the burden on him or her to prove that he or she is actually normal, while in the absence of certification, it is the person who alleges mental illness who must prove the presence of mental illness.

(3) Persons who have been placed under curatorship because they are incapable of managing their own affairs

Competent to conclude a valid marriage without the consent of his or her curator.

(4) Minors

Minors between 7 and 21 have limited capacity to act and thus cannot conclude valid juristic acts by means of which they incur obligations unless they have parental consent.  Parental consent is therefore required for a minor to enter into a valid marriage.  Section 24(1) of the Marriage Act provides that a marriage officer may not solemnize (conduct a marriage ceremony) a minor’s marriage, unless the consent which is legally required for the purpose of contracting the marriage has been granted and furnished to him in writing.

Section 27 – if a marriage officer reasonably suspects that the age of a prospective spouse is such that he or she may not marry without having obtained some other person’s consent, the marriage officer may refuse to solemnize the marriage unless he or she is furnished with the required consent in writing.

Section 12 – a marriage officer may not solemnize a marriage unless each of the parties either produces his or her identity document or furnishes the marriage officer with a prescribed affidavit.

(a) consent required for the marriage of a minor

(i) parents

If both parents are alive, both must consent to the marriage of their legitimate minor child, unless the court orders otherwise or sole guardianship has been granted to one of them.  If the minor was born out of wedlock, the mother’s consent is needed as she is the child’s guardian.
(ii) legal guardian

An orphan for whom a guardian has been appointed must obtain his or her guardian’s permission to marry.

(iii) Minister of Home Affairs

Section 26(1) of the Marriage Act - a boy below the age of 18 years and a girl below the age of 15 years may not marry without the written permission of the Minister of Home Affairs.  Consent will only be granted if the marriage is deemed ‘desirable’.  Even if the Minister’s consent is obtained, all the other legal requirements still have to be complied with, so the parents’ consent must also be obtained and the prescribed formalities for a marriage must be met.  Ministerial consent is not required if the court has consented to the marriage.  If a boy below the age of 18 years or a girl below the age of 15 years marries without ministerial consent, the marriage is null and void, but section 26(2) empowers the Minister to ratify the marriage if:

1. he or she considers the marriage desirable and in the interests of the parties

2. the marriage was in all other respects solemnized according to the Marriage Act’s provisions;

3. there is no other lawful impediment to the marriage.

The Minister’s power only applies to marriages of girls between 12 and 15 years of age and boys between 14 and 18 years of age.
(iv) Commissioner of child welfare

Where either of the minor’s parents, or both of them, or his or her guardian is absent, mentally ill, or in any other way incompetent to consent to his or her marriage, or if the minor can for any other good reason not obtain the consent of his or her parents or guardian, consent may be granted by the commissioner of child welfare.  The commissioner of child welfare must also determine whether it would be in the minor’s interests to enter into an antenuptial contract.  If so, the commissioner must assist the minor in the execution of the antenuptial contract and his or her assistance is deemed to be the assistance of the minor’s parent or guardian.

If the commissioner refuses to consent to the marriage, the minor may approach the high court for consent in terms of section 25(4) of the Marriage Act.  However, where application must be made to the commissioner of child welfare in terms of section 25(1), the minor may not bypass the provisions of the section by applying directly to the court.

(v) high court

Section 25(4) – if one or both parents, the legal guardian, or the commissioner of child welfare withholds consent, the minor may approach the high court for permission to marry in terms of section 25(4) of the Marriage Act.  For purposes of this particular application, the minor is regarded as having capacity to litigate.

Consent will only be granted if:

1. the court is of the opinion that the refusal to consent by parents, etc. is without adequate reason; and 

2. contrary to the minor’s interests – Alcock v Alcock.   
B v B:  these tests are complementary and must not be considered separately.  The court must take all the circumstances into account and weigh the reasons for the parents’ refusal, with due allowance for the fact that the parents are in a better position than the court to make a decision of such a personal nature.

Even if the minor’s application is unopposed, the court will inevitably override the parent’s refusal to grant consent.  The court will then also make an order regarding the matrimonial property system which is to apply in the marriage and if necessary, it may order that a curator be appointed to assist the minor in the execution of an antenuptial contract.
(b) instances in which a minor requires no consent to marry

(i) a minor who has already been married

Section 24(2) – “minor” does not include a person below the age of 21 but who has previously been married and whose marriage has been dissolved by death or divorce.

(ii) a person below 21 years of age who has been declared a major

Age of Majority Act – someone who has been declared a major in terms of this Act is deemed in all respects to have reached the age of majority.  An emancipated minor does not have capacity to marry without consent.

(c) the effect of absence of the necessary consent

(i) the effect on the validity of the marriage
Section 24A(1) of the Marriage Act:  a minor’s marriage is not void merely because his or her parents or guardian or the commissioner of child welfare has not consented to it.  However, the court may dissolve the marriage on the ground of lack of consent.  The application to have the marriage set aside may be made by:

1. the minor’s parents or guardian, before the minor attains majority and within six weeks from the date on which they become aware of the existence of the marriage;

2. the minor himself or herself, before he or she attains majority or within three months thereafter.

The court may not set the marriage aside unless it is satisfied that the dissolution of the marriage is in the minor’s interest.
(ii) the effect of the patrimonial consequences of the marriage

Section 24 of the Matrimonial Property Act governs the patrimonial consequences of a marriage a minor entered into without consent.

Patrimonial consequences if the marriage is set aside

Section 24(1):  the court may make an order with regard to the division of the matrimonial property of the spouses “as it may deem just”.  The court will probably have regard to factors such as the respective ages of the parties, their financial circumstances, their wishes and whether the major spouse took advantage of the inexperience of the minor spouse and benefited at the latter’s expense.

The patrimonial consequences if the marriage is not set aside

Section 24(2):  the patrimonial consequences of the marriage are the same as if the minor were of age when the marriage was entered into and any antenuptial contract in terms of which the accrual system is included and which has been executed with a view to such a marriage, is deemed to have been validly executed.

2 possibilities:

1. if the parties did not enter into an antenuptial contract, the primary matrimonial property system, namely community of property, applies;

2. if the parties entered into an antenuptial contract which includes the accrual system, the antenuptial contract is valid even though the minor did not have the necessary consent to  conclude the contract. (An antenuptial contract which excludes the accrual system is invalid).

(iii) the effect of the Matrimonial Property Act on a marriage a minor concluded without consent before the commencement of the Act
The marriage of a minor is not void merely because the required consent is lacking.  Section 24A of the Marriage Act therefore applies to all marriages minors entered into without consent.

With regard to section 24 of the Matrimonial Property Act, it could be argued that the wording of the section does not rebut the presumption that the legislator only intends to regulate future cases (presumption against retroactivity).

The person who marries a minor without the latter having first obtained the necessary consent thereto, may never enjoy any patrimonial benefit from the marriage.  Applying this rule, our courts have in the past declared such marriages either in or out of community of property depending upon which system was in the minor’s best interests at the time he or she entered into the marriage.  Consequently, the courts judged the circumstances as they were at the inception of the marriage and then declared that the marriage was in community of property, out of community of property with complete separation of property, or out of community of property with retention of community of profit and loss.
Consensus as a requirement for marriage
Consensus forms the basis of, and is the fundamental requirement for entering into a marriage.  At the time of the marriage, both parties must have the will to marry each other.  Therefore, during the ceremony, the marriage officer must expressly ask each party whether he or she accepts the other party as husband or wife, and both parties must answer in the affirmative.  Consensus could be negated due to mistake, misrepresentation, duress or undue influence.

(1)  Mistake

Only a material mistake excludes consensus.  A mistake concerning the identity of the other party (error in personam) or nature of the juristic act (error in negotio) are the only forms of material mistake recognised in connection with marriage.  In practice, only an error in negotio may occur.  In such cases, the marriage should be voidable.
(2)  Misrepresentation

The marriage is voidable if the misrepresentation was of a serious nature.  Prenuptial stuprum would classify as such a case.  A husband can have the marriage set aside if he can prove that at the time of entering into the marriage, his wife concealed the fact that she was pregnant by another man and that he had been unaware of this state of affairs.  The only other instances in which a misrepresentation might possibly result in the marriage being voidable, is the concealment by one of the parties that he or she is either impotent or sterile.
(3)  Duress

Smith v Smith:  the woman was coerced to such an extent by her father and prospective husband that she appeared completely dazed and lacked any will of her own during the wedding.  The court concluded that the duress rendered the marriage voidable and therefore set the marriage aside.
(4)  Undue influence

The general principles of the law of contract apply here.  
Lawfulness as a requirement for marriage
Generally, an unlawful marriage is void.  Marriages between the following persons are unlawful:

(1)  persons who are already married

The attempted second civil marriage is void and the person is guilty of the crime of bigamy.  This second marriage may be putative if either or both of the spouses honestly believed that the marriage was valid.
(2)  adoptive parents and their adopted children
Section 20(4) of Child Care Act:  an adoptive parent may not marry his or her adopted child.  

(3)  persons who are within the prohibited degrees of relationship

Consanguinity (blood relationship) is the relationship which is created by birth between persons with at least one common ancestor.  It is irrelevant whether the relationship arose as a result of legitimate or extra-marital birth.  Consanguinity may exist either in the direct line, (between ascendants and descendants), or the collateral line (related through a common ancestor).
Affinity refers to the relationship that comes into being between a married person and the blood relations of his or her spouse, as a result of the marriage.  Affinity is restricted to the blood relations of the other spouse.  Thus no relationship by affinity exists between the blood relations of one spouse and the blood relations of the other spouse.  Affinity can exist in either the direct or the collateral line.  

(a)  Blood relations in the direct line (ascendants and descendants)

Blood relations in the direct line may not marry each other.  

(b)  Collateral blood relations

Specific prohibitions:  neither brother and sister, nor uncle and niece, nor granduncle and grandniece are allowed to marry each other.  Marriage between cousins is permissible.  Blood relations in the collateral line may not marry each other if either is related to the common ancestor within the first degree.  One degree of consanguinity separates one generation from the generation immediately following it.

(c)  Relations by affinity in the direct line

(d) Relations by affinity in the collateral line

Section 28 of Marriage Act:  there is no prohibition on a marriage between a person and his or her relations by affinity in the collateral line.  One spouse only becomes related by affinity to the other spouse’s blood relations and the blood relations of one spouse are not related to the blood relations of the other spouse.  After the dissolution of the marriage, one of the spouses may marry the relations in affinity of the other spouse in the collateral line.
(4)  Guardians and their wards
A guardian may only marry his or her minor ward with the consent of the high court, because in such circumstances the guardian cannot consent to the marriage on behalf of his or her minor ward.  The consequences of the absence of the court’s consent are the same as those that apply if the guardian’s consent is not obtained.  The validity of the marriage would therefore be governed by section 24A of the Marriage Act.  It could also be argued that a marriage which a guardian and ward enter into without the court’s consent is still valid.
(5) Persons who belong to different race groups

Ethnicity no longer constitutes an impediment to marriage.  However, section 7 of the Immorality and Prohibition of Mixed Marriages Amendment Act provides that the Director-General of Home Affairs may direct in writing that a marriage which, “but for the provisions of the Prohibition of Mixed Marriages Act, 1949, would have been a valid marriage in the Republic” is valid for all purposes as from the date on which it was concluded.  Section 7(4) provides that the director-general must be satisfied that:

1. the marriage would, but for the provisions of the Prohibition of Mixed Marriages Act, have been valid;

2. the marriage has not been dissolved or declared invalid by a court on a ground other than the provisions of the Prohibition of Mixed Marriages Act;

3. neither spouse married another person after the conclusion of the “mixed marriage” and during the life of the other spouse.

Without the declaration of validity, the marriage remains void.
Recent developments in the law

Same sex marriages

Civil Unions Act, 2006 provides that a civil union means the voluntary union of two persons who are both 18 years of age or older, which is solemnized and registered by way of either a marriage or a civil partnership, in accordance with the procedures prescribed in this Act.

The Alteration of Sex Description and Sex Status Act, 2003 states in section 1(1) that any person who has undergone sexual reassignment surgery may apply to the Director-General of Home Affairs for the alteration of the sex description which appears in the register of births.  Section 2(2) provides that once the person’s sex description has been changed on the register of births, he or she is deemed for all purposes to be a member of their new sex.

See W vW and Simms v Simms for historical position.    

Formalities for marriage

1) Marriage officers

Anyone who purports to solemnize a marriage without having the necessary authority to do so, is guilty of an offence.  This prohibition does not apply to a religious ceremony which does not purport to effect a valid marriage.

All marriage officers, special justices of the peace, and commissioners are ex officio marriage officers for the district or area in respect of which they hold office.  The Minister of Home Affairs may also appoint other persons as marriage officers.

2) Formalities preceding the marriage ceremony

Section 12 of the Marriage Act:  a marriage officer may not solemnize a marriage unless each party furnishes his or her identity document or the prescribed affidavit.

Section 23:  anyone who wishes to raise an objection to an intended marriage must lodge that objection with the marriage officer who is to solemnize the marriage.  The marriage officer may only solemnize the marriage if he or she is satisfied that there is no lawful impediment to it.

3) Formalities during the marriage ceremony

Both parties must be personally present at the solemnization of their marriage.  A marriage may be solemnized at any time and on any day of the week, but a marriage officer is not obliged to solemnize a marriage at any other time than between 08:00 and 16:00.
In terms of section 29(2) of the Act, the marriage must be solemnized in a church or other building used for religious services, or in a public office or private dwelling house with open doors and in the presence of the parties themselves, and at least two competent witnesses.

Ex parte Dow:  marriage not solemnized “in” a house.  The legislator could not have intended the marriage to be void if “the two-letter word ‘in’” was not complied with.  

Marriage formula is provided in section 30(1).  Once the parties have replied in the affirmative, the marriage legally comes into existence.

4) Registration of the marriage

The marriage officer who solemnizes a marriage, the parties thereto and two competent witnesses must sign the marriage register immediately after the marriage has been solemnized.  The marriage register must then be sent to a regional or district representative of the Department of Home Affairs.  Non-fulfilment of these requirements does not affect the validity of the marriage and registration of the marriage can be effected postnuptially.
A duly signed marriage certificate serves as prima facie proof of the existence of the marriage.  In the absence of a marriage certificate, the existence of the marriage can be proved by other evidence.
VOID, VOIDABLE AND PUTATIVE CIVIL MARRIAGES 
	VOID
	VOIDABLE
	PUTATIVE

	· where one of the basic requirements for the validity of a marriage is not satisfied

· cannot be transformed into a valid marriage

· court order does not cause the marriage to be void

· this marriage never came into existence

A marriage will be nullified on the following ground:

1. if either or both parties lacked capacity to act when marriage was contracted (eg:  mental illness)

2. if the necessary formalities regarding the marriage officer or marriage ceremony were not satisfied

3. if marriage is legally prohibited or factually impossible (eg:  age)

4. if the parties have not reached consensus
	· there is a defect or impediment which existed at the time when the marriage was contracted

· it does not prevent the marriage from coming into existence

· the marriage is set aside by a competent court on application by one or both of the spouses, or by a third party

· this marriage is valid but can be annulled
	· is a valid marriage, where one or both of the parties mistakenly, but in good faith, believed that there was a valid marriage

· recognised to mitigate the negative consequences of a null and void marriage 


Void marriages

Grounds for nullity
The court can declare a marriage null and void on the ground of non-compliance with the formal requirements for a civil marriage, such as:

1. the marriage is solemnized by someone who is not a competent marriage officer;

2. a girl below 15 years of age or a boy below 18 years of age marries without having obtained the written consent of the Minister of Home Affairs;

3. no witnesses are present at the marriage.

The court can declare a marriage null and void on the ground of non-compliance with the material requirements for a civil marriage, such as:

1. one of the parties is already married to someone else;
2. the parties are related to each other within the prohibited degrees of relationship;

3. one of the parties is below the age of puberty;

4. one of the parties is mentally ill.

Consequences of a void marriage

A void marriage has no consequences:  it does not affect the status of the parties and children who are born of the marriage are extra-marital.

Statutory qualifications of the consequences of a void marriage are contained in the Marriage Act:

1) a marriage which was solemnized by someone who was not a competent marriage officer is void, but the Minister of Home Affairs may ratify the marriage in terms of section 6 of the Act, in which case it is validated;
2) section 26(1) of the Act provides that a boy below the age of 18 years and a girl below the age of 15 years may not marry without the permission of the Minister of Home Affairs.  A marriage concluded without the minister’s consent is void, but section 26(2) empowers the minister to ratify the marriage, thereby validating it.

Voidable marriages
A voidable marriage is a marriage in which grounds are present, either before or at the time of the wedding, on the basis of which the court can be requested to set the marriage aside.
Grounds for setting aside a voidable marriage

(a) Minority

(b) Stuprum (sexual intercourse (with a third party) and pregnancy before marriage)

Extra-marital sexual intercourse with a third party before the marriage normally does not affect the validity of the marriage.  Even if an extra-marital child is born before the marriage as a result of pre-marital sexual intercourse, the validity of the marriage is not affected.  It is only if the wife is pregnant with another man’s child at the time of the wedding, without her husband being aware of this, that the husband can apply for annulment of the marriage.  If the husband accepts the wife’s pregnancy, and condones her actions, he loses the remedy.

(c) Material mistake
(d) Impotence
The marriage is voidable if one spouse proves that the other spouse was impotent before the marriage and remains impotent, and that he or she was unaware of the impotence at the time of entering into the marriage – W v W.

(e) Sterility
Sterility refers to infertility; that is, the situation where a person is able to have sexual intercourse, but cannot procreate.  It is essential to prove fraudulent concealment of the sterility. 
Consequences of a voidable marriage

A voidable marriage remains in force and has all the normal legal consequences of a valid marriage until it is set aside by a court order.  If not set aside, it remains in force.

The effect of the decree of annulment is retroactive - all the consequences of the marriage are extinguished as from the date on which the marriage was solemnized.  The status of the parties reverts back to the former position and they are in the same position as if the marriage never took place.  The interests of third parties are however protected, and therefore the validity of transactions entered into with third parties prior to the annulment is not affected by the decree.

The Children’s Status Act provides that the status of a child conceived or born of a voidable marriage is not affected by the annulment of the marriage.  A voidable marriage may not be annulled until the court has enquired into and considered the safeguarding of the interests of the minor or dependent children born of that marriage.

As the Divorce Act does not apply to the annulment of a voidable marriage, the court cannot make an order for maintenance of one of the parties, forfeiture of patrimonial benefits, or redistribution of the assets when it sets a voidable marriage aside.

Putative marriages

A putative marriage exists when one of the parties to the marriage marries while being unaware that there is a defect which renders the marriage void.  At the time of entering into the marriage, the particular party believes in good faith that he or she is entering into a valid civil marriage.
Requirements for a putative marriage

1. one of the parties or both of them must be unaware of the defect which renders their marriage void.

2. defects in form do not preclude a marriage from being putative.
Consequences of a putative marriage

Although a putative marriage is void ab initio, it has some of the legal consequences of a valid marriage for as long as at least one of the parties is bona fide.  In other words, for as long as one of the parties is, on reasonable grounds, unaware of the defect which renders the marriage void, the marriage has some of the legal consequences of a valid marriage.  As soon as both parties become aware of the defect, the marriage automatically ceases to be a putative marriage.

The court simply declares that the relationship was a putative marriage with the result that certain consequences can be attached to it from the date of the wedding until the date on which both parties became aware of the invalidity of the marriage.

(a) the legitimacy of a child born of a putative marriage

Children born of putative marriages are legitimate.  When the court is approached to declare a marriage to have been putative, an application is simultaneously made for a declaration that the children are legitimate with the assumption being that the order is merely declaratory.  Both parents have guardianship over the children, but the court can make any order as to guardianship, custody and access that is in the children’s best interests.

(b) the patrimonial consequences of a putative marriage 

If both parties were bona fide at the time of entering into the putative marriage, and the marriage was concluded without an antenuptial contract, the parties are treated as having been married in community of property (or as having entered into a universal partnership).  If only one party was bona fide, the marriage is treated as having been in community of property if this is to the advantage of the bona fide party.  If the parties entered into an antenuptial contract in which community of property was excluded, the marriage is treated as having been out of community of property if this is in the interests of the bona fide party or if both parties were bona fide.  The bona fide party may also enforce any benefit due to him or her in terms of the antenuptial contract, but the mala fide party must return all benefits he or she received in terms of the antenuptial contract.

SECTION 3:  CONSEQUENCES OF A CIVIL MARRIAGE
Invariable consequences
These consequences come into being automatically by operation of law and cannot be excluded by the spouses.  The invariable consequences mainly relate to the personal consequences of marriage, such as the reciprocal duty of support between spouses.

Status of spouses after marriage:

1. neither spouse may marry anyone else while the marriage subsists;

2. new impediments to marriage, which continue after the dissolution of the marriage, arise as a result of the relationship by affinity which is created by the marriage;
3. a right of intestate succession is created between the spouses;

4. extra-marital children the couple had before marriage are legitimated post marriage;

5. spouses are the guardians of the children born of the marriage;

6. spouses’ capacity to act is restricted if they marry in community of property;

7. a spouse who is a minor when he or she marries attains majority, and retains it even if the marriage is dissolved before he or she turns 21.

Marriage creates a consortium omnis vitae between the spouses and includes the objects of all the rights emanating from marriage.  Consortium is an umbrella word for all the legal rights of one spouse to the company, affection, services and support of the other - Peter v Minister of Law and Order.

One spouse cannot enforce companionship, affection, etc. by means of a court order, or obtain an interdict to prevent the other spouse from infringing the consortium, for example, by committing adultery.  Nor can the wronged spouse sue the offending spouse in delict for infringements of the consortium.  Divorce is the only remedy that can be invoked once the consortium is lost.  Presently, adultery is no longer a ground for divorce but merely a factor that may indicate that the marriage has irretrievably broken down.
A third party who infringes the consortium  by committing adultery, enticing one of the spouses into deserting the other, or harbouring one of the spouses can be sued in delict – Wassenaar v Jameson.  If a third party intentionally persuades one of the spouses to leave the other, the wronged spouse can institute the action on the ground of enticement against the third party.  However, this action may be challenged on the ground that it violates the third party’s (and other spouse’s) constitutional right to freedom of association.
SPOUSAL MAINTENANCE
Reciprocal duty of support between spouses

Marriage imposes a reciprocal duty of support upon the spouses, provided that the spouse who claims maintenance is in need of maintenance and the spouse from whom it is claimed is able to provide it – Langemaat v Minister of Safety and Security.

In Reyneke v Reyneke, the husband deliberately impoverished himself and the joint estate by spending part of a lump sum disability payment and giving away the balance to frustrate his wife’s claim for maintenance.  His wife contended that because of his fraudulent conduct he should be deemed still to have the means to maintain her and should be ordered to make regular maintenance payments to her even though he could not afford them.  However, her claim failed because the court rejected the argument that a wife has a right of recourse against her husband for maladministration of the joint estate (deeming him not to have disposed of the disability grant).  Furthermore, the court confirmed that it can only make a maintenance order if it is satisfied that the person from whom maintenance is claimed is able to pay it.  The court held that it could not extend a remedy in order to afford an otherwise remediless person relief by overlooking one of the fundamental principles applicable to that remedy.   

Maintenance includes the provision of accommodation, clothing, food, medical services and other necessaries.  The extent of the duty of support is determined by the social status of the parties, their means or income, and the cost of living.  According to the Maintenance Act, the duty of support applies to both spouses in proportion to their means and this duty is enforceable in either the high court or the maintenance court.
The duty of support terminates upon dissolution of the marriage (death).  The surviving spouse may have a claim for maintenance against the deceased spouse’s estate in terms of the Maintenance of Surviving Spouses Act.  Divorce also terminates the reciprocal duty of support, but the court which grants the decree of divorce can make a maintenance order in favour of one of the spouses in terms of the Divorce Act.
If the spouses are not divorced but no longer share a joint household, matrimonial guilt determines whether the duty of support continues.  The same applies if the parties agree to live apart.  However, if the separation is due to the wife’s fault, she loses her right to maintenance – Chamani v Chamani.
Household necessaries

Although the duty of support often overlaps the duty to contribute to household necessaries, it differs in other respects from that duty, for example, litigation costs fall within the scope of the duty of support, but are not household necessaries.  Food and veterinary services for the family’s pets are household necessaries but do not fall within the duty of support.  If the husband pays for his wife’s accommodation, food and clothing, he is discharging not only his duty of support but also his duty to provide household necessaries.

The husband and the wife have the same rights as far as purchasing household necessaries is concerned regardless of the matrimonial property system which operates in their marriage.  In terms of section 17(5) of the Matrimonial Property Act, spouses who are married in community of property are jointly and severally liable for household necessaries irrespective of which spouse was the purchaser.  By virtue of section 23 of the Matrimonial Property Act, the same rule applies in marriages out of community of property.  It is therefore of practical importance to establish whether or not a specific item is a household necessary, because if it is, the purchasing spouse binds himself or herself and the other spouse if the marriage is out of community of property, or himself or herself and the joint estate if the marriage is in community of property.  If the item is not a household necessary, only the spouse who incurred it is liable for the debt unless the circumstances are such that the third party can rely on negotiorum gestio or undue enrichment to found his or her claim.
A spouse’s capacity to purchase household necessaries is dependent on (requirements): 

(1) a valid marriage 

Capacity to purchase household necessaries is an invariable consequence of marriage.

(2) a joint household

Capacity to conclude binding contracts for household necessaries is dependent on the existence of a joint household.  Where no joint household exists, the purchasing spouse may still bind the other spouse, but then the basis of liability is no longer on the spouse’s capacity to bind the other in contract for household necessaries because existence of a joint household is absent.  In such event the liability depends on whether or not the non-contracting spouse is obliged to maintain the other spouse, and this in turn depends on matrimonial guilt.  Thus, the basis of liability rests on the duty of support, which is not dependent on the existence of a joint household.
(3) the commodities indeed being household necessaries 

Household necessaries are the everyday items which are needed for running a household.  In general, items such as food, clothing, medical and dental services, food and veterinary services for the family’s pets, and so on are household necessaries.  Whether or not a specific item is necessary in a specific household is determined inter alia by the practices and customs of the area, and the family’s social status, income and past standard of living.  

In Reloomel v Ramsay, the husband was a reasonably well-off doctor.  His wife bought dress fabric for a number of silk dresses on credit.  The court found that, in view of the family’s standard of living, the dresses were household necessaries
The courts use 2 tests to determine whether a particular item is a household necessary – 

1. objective approach:  court considers all the relevant facts of the case to determine whether the purchasing spouse acted within the scope of his or her capacity.  The court looks at the family’s social background, their standard of living, and the supply of the specific commodity the family already had at its disposal to determine whether the transaction indeed related to household necessaries.  

2. subjective approach:  Reloomel v Ramsay – the matter is viewed from the dealer’s point of view and considers only the facts of which the dealer was aware or of which he or she could reasonably have been expected to be aware.  This approach affords better protection to third parties.
Revocation or limitation of a spouse’s capacity to purchase household necessaries

In terms of section 16(2) of the Matrimonial Property Act, the court can suspend the capacity of a spouse who is married in community of property to deal with the joint estate for a definite or an indefinite period.  This results in the spouse losing their capacity to bind the joint estate for debts in respect of household necessaries.
Whether one spouse can unilaterally and without a court order revoke the other spouse’s capacity to purchase household necessaries is not clear.  One view is that a spouse cannot revoke the other’s capacity because capacity is not based on agency, but comes into being ex lege when a valid marriage and joint household come into existence.  According to case law, revocation is possible provided it is clearly conveyed to third parties – Reloomel v Ramsay. 

The question which arises is what effect the notice has on third parties.  The test is divided into an objective and a subjective approach:

1. objective approach: the spouse who notified the third party would, despite the notice, be liable for items which (objectively viewed) were household necessaries.

2. subjective approach:  the court looks at what the third party knew, and here the notice plays a role.  The onus is on the third party to make further enquiries about the spouse’s circumstances before supplying one of them with goods.  If no enquiries are made, the third party is deemed to know the extent of the supply of the particular item in the household.

Can one spouse limit the other’s capacity to buy household necessaries on credit by making funds available to him or her with which household necessaries must be bought?  No – Reloomel v Ramsay.   The subjective approach was used and the facts were viewed from the dealer’s point of view.  The defence probably would have succeeded if the objective approach was used.
MAINTENANCE ACT, 99 OF 1998

Preceded by the Maintenance Act 23 of 1963.  Abrogated and replaced because of the ineffectiveness of its enforcement mechanism.  Still in existence is the Reciprocal Enforcement of Maintenance Orders Act 80 of 1963, which provides for the recognition in South Africa of maintenance orders issued in designated foreign countries or territories and vice versa.  Once the foreign maintenance order has been registered in South Africa, many of the provisions of the Maintenance Act 99 of 1998 apply to it.
The duty of support extends beyond the duty of support between spouses and blood relations to a contractual duty of support between persons not related by blood or marriage, hence section 2(1), which provides that the Act applies irrespective of the nature of the relationship between those persons giving rise to that duty. 

Maintenance complaint and enquiry

Maintenance officers investigate complaints concerning:

· allegations that someone who is liable to maintain someone else is in default;

· good cause exists for substituting or discharging an existing maintenance order

A decision is then made whether or not to institute an enquiry in the maintenance court.

In the case of the substitution of a maintenance order, the Act provides that whenever a maintenance court…makes an order…in substitution of a maintenance order…the maintenance order shall cease to be of force and effect (only in so far as the order of the maintenance court expressly or by necessary implication replaces it).

The maintenance officer has the power to locate a person who is liable to pay maintenance or who can provide relevant information, gather information about the identification, whereabouts and financial position of the person who is liable to pay maintenance, the financial position of the person who is entitled to maintenance, or take statements from anyone who may be able to give relevant information.  The maintenance officer may summon a person to appear before the maintenance court to give evidence or to produce any book, document or statement.

In terms of section 16 of the Judicial Matters Second Amendment Act 55 of 2003, the maintenance court has the power to instruct a family advocate to carry out an investigation in terms of the Mediation in Certain Divorce Mattes Act 24 of 1987.

Maintenance orders

A maintenance court can make an order against the maintenance debtor in favour of the maintenance creditor.  The Act empowers the maintenance court to make an order for the payment of maintenance by way of a lump sum.

A maintenance order can include any provision the court deems fit regarding payment of medical expenses in respect of the maintenance creditor, such as requiring the maintenance debtor to register the maintenance creditor or his or her dependants under his or her medical aid scheme.

The 1998 Maintenance Act further empowers a court which makes or substitutes a maintenance order to direct someone who owes the maintenance debtor periodical instalments of money because of a contract between them, to make the periodical payments to the maintenance creditor instead of the maintenance debtor. 
The Act makes provision for orders to be made by default.  If the maintenance court is satisfied that the person against whom the maintenance complaint was made knows that he or she has been subpoenaed to appear before the court but has failed to do so, it may call upon the maintenance complainant to adduce evidence in support of the complaint.  After considering the evidence, the maintenance court may make, substitute or discharge a maintenance order, make any other order it considers appropriate, or decline to make an order.  In practice, a maintenance order by default can be made against a maintenance debtor who tries to prolong or obstruct proceedings by simply not appearing before the court on the appointed date and time.  

A copy of the order by default is delivered to the person against whom it operates and that person may, within 20 days of becoming aware of the order, apply to the court for its variation or setting aside.  Both parties will then be heard and the maintenance court may confirm, vary or set aside the order by default.

Appeals

An appeal against a maintenance order made by a maintenance court must be brought in the high court.  The lodging of the appeal does not suspend the payment of maintenance.  The high court will not easily grant a variation or discharge of a maintenance order made by the maintenance court because, generally, the maintenance court is the proper forum for variations and discharges or such orders – Sher v Sher.

Enforcement of maintenance orders 

Two methods of enforcement: civil sanctions; criminal sanctions.
Civil sanctions
Any order of the maintenance court has the effect of an order in a civil action, and enforcement can take place in the ordinary courts and not only the maintenance court.

If a maintenance debtor fails to make a payment in accordance with a maintenance order within 10 days from the date on which the payment becomes payable, the maintenance creditor may apply for:

(1) a warrant of execution against the maintenance debtor’s movable (or if this is insufficient, immovable property)
The amount recoverable is the amount which the maintenance debtor failed to pay, together with interest and costs.  Execution or attachment can occur against any pension, annuity, gratuity, compassionate allowance or similar allowance or benefit.  The warrant is set aside when the maintenance debtor satisfies the maintenance court that he or she has already complied with the maintenance order.

Mngadi v Beacon Sweets & Chocolates Provident Fund:  court can order a provident fund to retain the maintenance debtor’s lump sum benefit for use in respect of the maintenance debtor’s future maintenance payments, and that the court can furthermore order a provident fund to make monthly payments from that benefit for the maintenance of the maintenance debtor’s dependent children while the maintenance order is in operation.

(2) an order for the attachment of emoluments due to the maintenance debtor (attachment of his or her remuneration for employment, such as his or her salary, wage, or allowance, regardless of whether or not it is expressed in money)

In deciding whether to grant this application, the maintenance court considers the following factors:
1. the maintenance debtor’s existing and prospective means;

2. the financial needs and obligations of, or in respect of, the maintenance creditor;

3. the maintenance debtor’s conduct in so far as it may be relevant regarding his or her failure to comply with the maintenance order;

4. other circumstances which should, in the court’s opinion, be taken into account.

Once such an order is made, the court must instruct the maintenance debtor’s employer to make payments on behalf of the maintenance debtor until the amount the maintenance debtor has failed to pay, interest and costs have been paid.  If the maintenance debtor’s employer fails to make any payment, the maintenance order can be enforced directly against the employer (s 29(4)).  Furthermore, that employer commits an offence.  If the maintenance debtor leaves the service of the employer, the employer has 7 days within which to notify the maintenance officer.
(3) an order for the attachment of any present or future debt owing or accruing to the maintenance debtor
The court must order the person who incurred the debt to make the payments specified in the order.  If the person who owes the maintenance debtor the debt fails or refuses without sufficient reason to make the payments stipulated in the order, he or she commits an offence.

Criminal sanctions

A person who fails to pay maintenance in terms of a maintenance order can also be charged with the crime of failing to make a payment in accordance with a maintenance order.  If the accused raises the defence that his or her failure was due to a lack of means, he or she will not be acquitted if it is proved that the failure was due to his or her unwillingness to work or his or her misconduct.  If the accused is convicted of such crime, a fine or term of imprisonment (with or without the option of a fine) can be imposed on him or her.  In addition, the convicted maintenance defaulter’s personal particulars can be supplied to credit bureaux and other businesses which grant credit or are involved in the credit rating of persons.  Furthermore, the court can order that the arrear maintenance, plus interest may be recovered from the convicted maintenance debtor, and execution can be taken against his or her property.

Ignoring a maintenance order can also constitute contempt of court, for which the maintenance defaulter can be committed to prison.  In Bannatyne v Bannatyne, the constitutional court held that contempt of court proceedings are appropriate constitutional relief for the enforcement of a claim for the maintenance of children (if the legislative remedies are in some way deficient).
THE MATRIMONIAL HOME

During the subsistence of the marriage, both spouses are entitled to live in the matrimonial home and to use the household assets irrespective of whether they are married in or out of community of property and irrespective of which spouse owns or rents the matrimonial home or household assets.  
The owning or renting spouse may not eject the other spouse from the matrimonial home without providing him or her with suitable alternative accommodation.  Ejectment will not easily be granted by the court as it is an extraordinary remedy.  Section 28(2) of the Constitution is important here, because it requires that the best interests of the child be of paramount concern.

A spouse can protect his or her right to live in the matrimonial home and use the household assets without interference by applying for an interdict.  If one spouse has already ejected the other spouse or denied them access to the home and has changed the locks or removed household assets, the prejudiced spouse can invoke the mandament van spolie [remedy aimed at restoring control of property.  Requirements:  (a) proof that applicant was in peaceful and undisturbed control of property; (b) proof that respondent took or destroyed that control by unlawful spoliation].

PARENTAL AUTHORITY
Both parents have equal guardianship over their legitimate children, but courts may intervene and deprive parents of their parental authority.  
DONATIONS BETWEEN SPOUSES

Before the commencement of the Matrimonial Property Act on 1 November 1984, spouses who were married out of community of property were prohibited from making donations to each other.  Any donation which was made in contravention of the prohibition was voidable at the instance of the donor.  Section 22 of the Act provides:  “subject to the provisions of the Insolvency Act, 1936, no transaction effected before or after the commencement of this Act is void or voidable merely because it amounts to a donation between spouses”.  The reason for this is that donations between spouses could seriously prejudice their creditors.  Donations which spouses made to each other before the commencement of the act are valid.

THE FAMILY NAME

Most married women still assume their husband’s surname although they need not do so.  According to section 26(1) of the Births and Deaths Registration Act, a wife may assume her husband’s surname or, after having assumed his surname, resume a surname she bore at any prior time, or add her married surname to any surname she bore at any prior time (double-barrel surname).  A divorced or widowed woman may also resume a surname she bore at any previous time.  A husband has to apply to the Director-General of Home Affairs for permission to assume his wife’s surname or add it to his own.  This is possibly unconstitutional on the ground that it unjustifiably violates the rights to equality and equal protection and benefit of the law.

HEADSHIP OF THE FAMILY

In common law, the husband is the head of the family.  Despite the fact that this rule is unconstitutional because it constitutes unjustifiable unfair discrimination on the ground of sex and gender, it still forms part of our law.

Variable consequences of marriage in community of property
Some consequences can be regulated by the spouses (usually in an antenuptial contract).  Variable consequences mainly relate to the spouses’ estates (property consequences).
Prior to 1 November 1984, 2 main matrimonial property systems existed in South Africa:  

-  marriage in community of property (rebuttable presumption); and
- marriage out of community of property, excluding community of profit and loss. The husband’s martial power was also excluded.

The Matrimonial Property Act, which entered into force on 1 November 1984 abolished the martial power and introduced a third matrimonial property system, namely marriage out of community of property with the accrual system.

HISTORICAL OVERVIEW OF MARRIAGE IN COMMUNITY OF PROPERTY

The fundamental characteristics of marriage in community of property are that upon marriage all the assets and liabilities of both spouses are merged into a joint estate of which husband and wife each became owner of an undivided half-share.  All income earned by both spouses stante matrimonio (during the subsistence of the marriage) falls into the joint estate and all debts are discharged from the joint estate.  At the dissolution of the marriage the joint estate is divided into two equal portions, with each spouse receiving one portion.
THE REBUTTABLE PRESUMPTION OF MARRIAGE IN COMMUNITY OF PROPERTY
The presumption that marriage is in community of property is rebutted by proving any of the following circumstances:

1. The existence of a valid antenuptial contract in which community of property and community of profit and loss are excluded.

2. The existence of a valid postnuptial notarial contract in which community of property and community of profit and loss are excluded.

3. If the husband is domiciled in a country where marriage is automatically out of community of property, the spouses are married out of community of property, unless they enter into an antenuptial contract in which they choose community of property.  This is pursuant to our law which prescribes that the patrimonial consequences of marriage are governed by the law of the place where the husband is domiciled at the time of the marriage (lex domicilii matrimonii).
4. In terms of section 22(6) of the Black Administration Act 38 of 1927, civil marriages entered into by black persons before the entry into force of the Marriage and Matrimonial Property Law Amendment Act 3 of 1988 (2 December 1988) are out of community of property, unless the spouses made a joint written declaration before a magistrate, commissioner or marriage officer, within one month prior to the marriage, that they wished to marry in community of property, profit and loss.  The Marriage and Matrimonial Property Law Amendment Act repealed section 22(6) of the Black Administration Act.  Black persons who married before the coming into operation of the Marriage and Matrimonial Property Law Amendment Act could (up until 2 December 1990) cause the provisions of the Matrimonial Property Act to apply to their civil marriage by executing and registering a notarial contract to that effect within 2 years of the commencement of the Act and the result is that the provisions of the Matrimonial Property Act applied from the date on which the contract was registered.  Presently, parties can alter their matrimonial property system in terms of section 21(1) of the Matrimonial Property Act.
NATURE OF UNIVERSAL COMMUNITY OF PROPERTY
Husband and wife become tied co-owners in undivided and indivisible half-shares of all the assets and liabilities they have at the time of their marriage as well as all the assets and liabilities they acquire during the marriage.  Upon marriage, the spouses’ separate estates are automatically merged into one joint estate for the duration of the marriage.  Upon dissolution of the marriage, all liabilities are settled from the joint estate and the balance of the joint estate is then distributed equally between the spouses.  
CONTENT OF COMMUNITY OF PROPERTY

Assets

Spouses become co-owners of everything that either of them owned prior to marriage.  Transfer of ownership takes place automatically by operation of law so that no delivery of movable property, registration of immovable property, cession of rights, and so on, is necessary.  Assets acquired by either spouse after marriage become part of the joint estate, unless excluded.
Separate assets

1. Assets excluded in an antenuptial contract

The fruits of such assets form part of the joint estate unless excluded by antenuptial contract.

2. Assets excluded by will or deed of donation

In terms of common law, a third party can make a donation or bequest to a spouse, subject to the condition that such asset (and possibly fruits) must not become part of the joint estate.  
3. Assets subject to a fideicommissum or usufruct

These assets (including the income or proceeds derived from such property) do not fall within the joint estate because they are the beneficiary’s personal rights which are inalienable.
4. Jocalia (engagement gifts)

Arrhae sponsalitiae (eg, engagement ring) and sponsalitia largitas (small gifts) do not become part of the joint estate.

5. Benefits under the Friendly Societies Act 25 of 1956

In terms of section 17 of the Friendly Societies Act, benefits due to a married woman in terms of the Act do not fall into the joint estate.
6. Non-patrimonial damages

Any amount a spouse recovers by way of non-patrimonial damages for a delict committed against him or her does not fall into the joint estate (section 18(a) of the Matrimonial Property Act)) – Van den Berg v Van den Berg.
7. Costs in a matrimonial action

If spouses married in community of property become involved in a matrimonial action without the marriage being dissolved, any costs awarded to them do not fall into the joint estate.

8. Assets which replace separate assets

By virtue of the maxim pretium succedit in locum rei, res succedit in locum pretii (the price takes the place of the asset, the asset takes the place of the price) any asset which replaces separate property also falls outside the joint estate.  For example, a spouse selling their inherited motor vehicle.
Attachment of separate assets
Du Plessis v Pienaar & Others – creditors of spouses who are married in community of property can look to the estates of both spouses for recovery of a joint debt.  Thus, even the separate assets of a spouse who is married in community of property can be attached for joint debts.  If a testator excludes property from an heir’s joint estate, the exclusion operates only as between the spouses and not as against third parties.  Therefore, all property of both spouses fall into the insolvent estate if the spouses are sequestrated.
A spouse’s private creditors can attach his or her separate assets as well as assets belonging to the joint estate, but if joint assets are attached, the spouse who did not incur the debt has a right of recourse when the joint estate is terminated.  One spouse’s separate assets may however not be attached for the other spouse’s separate debts.

Liabilities
The merger of liabilities applies to antenuptial debts as well as debts incurred during the subsistence of the marriage.  The spouses are joint debtors, therefore one spouse who is married in community of property cannot stand surety for the other spouse’s debts because those debts are joint debts, and in our law a person cannot stand surety for his or her own debt, even if the spouse has assets falling outside of the joint estate – Nedbank v Van Zyl.
Antenuptial debts

The rule is that marriage in community of property causes all antenuptial debts to become joint debts to be discharged from the joint estate – this includes contractual debts as well as maintenance obligations towards parent, siblings, children from a previous marriage, and even extra-marital children.  As for antenuptial delictual debts, section 19 of the Matrimonial Property Act could possibly apply and it provides that the delictual debt must first be recovered from the separate property of the spouse who committed the delict, and then from the joint estate to the extent that the spouse’s separate assets are insufficient to meet the debt.  Adjustment will be made upon dissolution of the marriage or division of the joint estate.
Debts incurred during the subsistence of the marriage

(1)  Contractual debts

The question to be asked is whether the spouse had the capacity to bind the joint estate.  If so, the debt becomes a joint debt which can be recovered from the joint estate.

(2)  Delictual debts

This is regulated by section 19 of the Matrimonial Property Act:  when a spouse is liable for damages or a contribution towards damages for a delict he or she committed, the creditor can recover the amount:

(a) firstly, from the separate property of the spouse who committed the delict;

(b) secondly, if there is no or insufficient separate property, from the joint estate.
Adjustment will be made upon dissolution of the marriage or division of the joint estate.  However, if upon dissolution the joint estate is too small for a total adjustment to be effect, he or she has no remedy.
Spouses who are married in community of property cannot sue each other in delict, as each spouse owns half the joint estate and the amount recovered as damages will come from the joint estate only to return to it – Tomlin v London and Lancashire Insurance Co.

The exception to this rule is found in section 18(b) of the Matrimonial Property Act by permitting a spouse who is married in community of property to recover compensation for non-patrimonial loss in respect of bodily injuries caused either wholly or partly by the other spouse.  Section 18(b) restricts the exception to the common law rule that spouses who are married in community of property cannot sue each other in delict, to compensation for non-patrimonial loss in respect of bodily injuries (notwithstanding that the other spouse has separate assets from which the patrimonial damages can be recovered).
In terms of section 18(a) of the Matrimonial Property Act, the amount the injured spouse receives as compensation for pain and suffering becomes part of his or her separate estate. 

(3)  Other separate debts

Subject to the innocent spouse’s right of recourse upon dissolution of the joint estate, a criminal fine should be recoverable from the joint estate if the guilty spouse has no or insufficient separate assets.  The same rule ought to apply to maintenance debts in respect of a spouse’s parent, sibling, extra-marital child, or child from a previous marriage, for otherwise the other spouse would be compelled to contribute to the support of someone in respect of whom he or she has no duty of support.

Section 17(1)(a) of the Matrimonial Property Act provides that a spouse has the capacity to institute legal proceedings in connection with his or her own separate property without the other spouse’s permission.  Legal costs and debts in respect of such separate property ought also to be recovered first from the separate property of the spouse concerned.

Debts which are outstanding at the division of the joint estate
(1) Contractual debts

Antenuptial contractual debts that have not yet been paid can be recovered only from the original debtor.  The original debtor has a right of recourse for half (pro semisse) of the debt against the other spouse.  After dissolution of the marriage, contractual debts which were incurred during the subsistence of the marriage can be claimed in full from the spouse who originally incurred the debt.  In the alternative, half of the debt can be claimed from the original debt and the other half from the other spouse.  If the original debtor pays the full debt in full, he or she has a pro semisse right of recourse, as the debt was a joint liability.  If one of the spouses possesses most the assets of the former joint estate after its dissolution (for example, due to a forfeiture order having been made against the other spouse upon divorce), the debt can be claimed in full from him or her without the other spouse first being excussed.
(2) Delictual and other separate debts

These can only be claimed from the original debtor.  If the original debtor pays the debt, he or she has no right of recourse against his or her former spouse.

ADMINISTRATION OF THE JOINT ESTATE

The abolition of marital power

Prior to the commencement of the Matrimonial Property Act, the husband had the marital power in all marriages in community of property.  Marital power gave the husband the power to incur debts, and to buy, sell, pledge, and burden joint assets as well as his wife’s separate assets over which his marital power had not been excluded.  From the women’s perspective, marital power was effectively a restriction on her capacity to act as well as a personal humiliation because she was placed in a position of inferiority to her husband.  Therefore, section 11 of the Matrimonial Property Act abolished the marital power and replaced it with a system of equal administration of the joint estate.

When the Matrimonial Property Act was enacted, it did not apply to civil marriages of black people.  This exclusion was removed by the Marriage and Matrimonial Property Law Amendment Act.  Since 2 December 1988, the Matrimonial Property Act governs all civil marriages. 

Finally, section 29 of the General Law Fourth Amendment Act (1993) abolished marital power completely by replacing section 11 of the Matrimonial Property Act and further provided that the provisions of the Matrimonial Property Act regarding equal administration of the joint estate would henceforth apply to all marriages in community of property irrespective of the date on which they were concluded.

Equal administration of the joint estate

Section 14 of the Matrimonial Property Act provides that a wife married in community of property has the same capacity to dispose of the assets of the joint estate, incur debts which lie against the joint estate, and manage the joint estate as her husband.  For purposes of the spouses’ interests and the interests of third parties, the Matrimonial Property Act lays down that, in principle, either spouse can perform any juristic act with regard to the joint estate without the consent of the other spouse, but that the other spouse’s consent must be obtained for certain juristic acts.  This restricts both spouses’ capacity to act, especially with regard to actions which could lead to serious friction.
Acts for which consent of both spouses is required

These are listed under sections 15(2) and (3) and section 17(1) of the Matrimonial Property Act.  There are 4 types of consent:

(1) prior written consent, attested by two competent witnesses, in respect of each transaction separately, is necessary for:

(a) alienating or burdening immovable property which forms part of the joint estate, or conferring any other real right in it  

(b) suretyship

Ratification is not permitted!  As consent must be granted separately, one spouse cannot grant a power of attorney to the other to enter into such juristic acts in general.

(2) written consent, attested by two competent witnesses, in respect of each transaction separately, is necessary for:

(a) entering into a contract to alienate, burden with a mortgage or servitude, or confer any other real right in immovable property which forms part of the joint estate

(b) receiving credit under a credit agreement as defined in the Credit Agreements Act (which has been superseded by the National Credit Act)

(c) purchasing immovable property under a contract of sale as defined in the Alienation of Land Act 68 of 1981.

Ratification is permitted in terms of section 15(4) of the Matrimonial Property Act and consent must be granted separately in respect of each individual act.
(3) written consent without any further requirements (ratification permitted in respect of (a), (b) and (c)), is necessary for:

(a) alienating, ceding or pledging shares, stock, debentures, debenture bonds, insurance policies, mortgage bonds, fixed deposits or any similar assets or any investment by or on behalf of the other spouse in a financial institution

(b) alienating or pledging assets held mainly as investments and which form part of the joint estate, such as jewels, coins and paintings

(c) withdrawing money credited to the name of the other spouse in any account in a banking institution or post office savings bank

(d) instituting or defending legal proceedings which do not relate to the spouse’s profession, trade or business, or his or her separate property, or the recovery of non-patrimonial damages for a delict committed against him or her.

(4) oral or tacit consent (ratification permitted), is required for:
(a) alienating or pledging furniture or “other effects of the common household” which form part of the joint estate.  Whether a specific item falls within this category is determined in light of the circumstances of each case.  Examples of items which could qualify as household effects are furniture, curtains, crockery, cutlery, and household appliances, such as stoves, refrigerators, washing machines, microwaves, tumble driers, etc.

(b) Receiving money which is owed to the other spouse as

1. remuneration in any form, including a bonus, pension, or gratuity for services rendered, or in respect of his or her profession, trade, or business, or damages for loss of income from those sources;

2. income derived from his or her separate property;

3. interest and dividends on, or the proceeds of shares, investments, insurance policies or annuities;

4. an inheritance, donations, bursary or prize.

(c) donating any asset from the joint estate to a third party if this would unreasonably prejudice the other spouse’s interests in the case.  Whether such unreasonable prejudice will occur is determined in light of the value of the donation, the reasons for making it, the parties’ standard of living and their social and financial position, and any other factor the court considers relevant.

Acts for which the other spouse’s consent is unnecessary 

No consent required for juristic acts not mentioned in the Matrimonial Property Act.   Consent is not required for the transactions listed in sections 15(2)(b), (c), (f), (g) and (h) if they are performed by a spouse in the ordinary course of his or her profession, trade or business.  

Section 15(7) exempts transactions on the stock exchange concerning listed securities, and transactions concerning deposits at a banking institution in the name of the spouse who wishes to deal with the deposit, from the consent requirement.
Protective measures in respect of the administration of the joint estate

Protection of third parties

Section 15(9) of the Matrimonial Property Act protects a third party who enters into a transaction with a person who is married in community of property if the third party does not know, and cannot reasonably be expected to know that the persons’ spouse had to consent to the transaction or that the necessary consent was not obtained.  In such a case the transaction is deemed to have been entered into with the required consent (the transaction is valid and enforceable).  This is most probably an objective test – from the perspective of the reasonable person.  A juristic act contravening the consent requirement is invalid.
Protection of the spouses inter partes (between the parties)

(1)  Statutory right to adjustment upon dissolution of the joint estate

Section 15(9)(b) of the Matrimonial Property Act governs the position if a spouse enters into a transaction with a  third party while he or she knows or ought reasonably to know that his or her spouse will probably not consent to the transaction.  If the joint estate suffers a loss as a result of the transaction, an adjustment must be effected upon division of the joint estate in favour of the spouse whose consent was not obtained.  The same applies if the spouse enters into the transaction while his or her power to deal with the joint estate has been suspended.

(2)  Dispensing with the other spouse’s consent
If consent cannot be obtained for some reason, or if a spouse unreasonably withholds consent, the court can authorize the transaction in terms of section 16(1) of the Matrimonial Property Act.  The court will only grant consent if it is satisfied that a good reason exists for dispensing with the other spouse’s consent.

(3) Suspension of a spouse’s powers in respect of the joint estate

Section 16(2) of the Matrimonial Property Act prescribes that the high court may suspend any power a spouse has in respect of the joint estate for a definite or indefinite period.  The prejudiced spouse must apply for the order and satisfy the court that the order is necessary for the protection of his or her interests in the joint estate.  If a spouse acts in contravention of a suspension, the consequences are the same as in the case of juristic acts performed without the required consent.

(4) Immediate division of joint estate

If one spouse’s conduct seriously prejudices the other spouse’s interests in the joint estate, the prejudiced spouse may apply to court in terms of section 20 of the Matrimonial Property Act for the immediate division of the joint estate.  The applicant must convince the court that:

(a) his or her interests in the joint estate are being seriously prejudiced or will probably be seriously prejudiced by the other spouse’s conduct or proposed conduct

(b) no other person will be prejudiced by the order.

The court is empowered to replace community of property with any other matrimonial property system that it deems fit.  The court will usually order that the joint estate be divided in equal shares or any other basis.  The factors which are considered in determining the basis of the division are:  the duration of the marriage, the assets each spouse brought into the marriage, each spouse’s debts at the commencement of the marriage, each spouse’s contribution to the joint estate during the marriage, the prejudice one spouse suffered in respect of assets of the joint estate during the subsistence of the marriage.

(5) Interdict

The basis for this remedy is fraud (intention to prejudice the other spouse).  Very heavy onus of proof.  The interdict is the remedy available if one of the spouses intends to alienate an asset of the joint estate with the intention of prejudicing the other spouse.  The interdict is intended to prevent the transaction from proceeding.  If the threatened juristic act is one for which the Matrimonial Property Act requires spousal consent, the spouse who approaches the court for an interdict would have to prove that his or her right to adjustment in terms of section 15(9)(b) of the Matrimonial Property Act does not offer a suitable alternative remedy.

(6) Common law right of recourse upon dissolution of the joint estate

If one spouse has already alienated assets of the joint estate in fraud of the other spouse, the prejudiced spouse has a right of recourse against the other spouse or his or her estate upon dissolution of the marriage.

(7)  The actio Pauliana utilis [protecting creditors from fraudulent alienation of property]  

Uncertain whether this action can be invoked during the subsistence of the marriage or while the joint estate remains undivided, but this has been criticized as being illogical as the delay may impair the ability of the spouse to recover assets of the joint estate from a third party.
(8)  Having the other spouse declared a prodigal

If this is successful, all the powers that he or she enjoys in terms of the joint estate are taken out of his or her hands.  Such a declaration may unjustifiably infringe the spouse’s constitutional rights to dignity and privacy.

CAPACITY TO LITIGATE

Section 17 of the Matrimonial Property Act regulates the capacity to litigate of spouses who are married in community of property.  One spouse may not institute or defend legal proceedings without the other spouse’s written consent, unless the proceedings relate to:
1. his or her separate property

2. the recovery of non-patrimonial damages for a delict that was committed against him or her

3. his or her profession, trade or business.

Non-fulfilment of this requirement does not affect the validity of the proceedings.  The court may sanction the non-compliance with the requirement by making a costs order against the litigating spouse.  The court exercises this discretion with due regard to the non-consenting spouse’s interests in the joint estate and the reasons for the lack of consent.

Insolvency

[Amended] section 17(4) of the Matrimonial Property Act stipulates that applications for the surrender and sequestration of a joint estate must be made by and against both spouses.  However, it further provides that an application for the sequestration of a debtor’s estate will not be dismissed solely on the ground that the estate is a joint estate if the applicant satisfies the court that, despite taking reasonable steps, he or she could not establish whether the debtor is married in community of property or the name and address of the debtor’s spouse.  If the sequestration order is granted against only one of the spouses, the order is valid and automatically relates to both spouses.  
Suing for joint debts

Section 17(5) stipulates which spouse should be sued when a debt is recoverable from the joint estate.  The general rule in respect of joint debts is that the suit must be brought either against both spouses jointly, or against the spouse who incurred the debt.  If the debt was incurred for household necessaries, the spouses are jointly and severally liable for it.

Variable consequences of marriage out of community of property

If spouses do not wish to be married in community of property, or if they wish to deviate from the normal consequences of community of property by excluding assets from the joint estate or excluding one spouse’s liability for the other’s antenuptial debts, they have to enter into an antenuptial contract.  The primary purpose of an antenuptial contract is to deviate from the common law or statutory rules regarding the matrimonial property consequences of marriage.  Antenuptial contracts often include marriage settlements (donations between spouses).

In the narrow sense, an antenuptial contract refers to the formal contract which is executed before a notary and registered in the deeds office in terms of the Deeds Registries Act.  In the wide sense it is an informal agreement between the parties which only binds them and includes every kind of agreement between intending spouses before marriage.

Nature of an antenuptial contract

The primary object is not to create obligations but to determine the matrimonial property system by excluding or varying the normal patrimonial consequences of marriage.  
Formalities for the creation of a valid antenuptial contract

It is only valid inter partes and not valid as against third parties.  Section 86 of the Deeds Registries Act provides that unless an antenuptial contract is registered in terms of section 87 of the Act, it is of no force or effect as against anyone who is not a party to it.   An antenuptial contract which is executed in South Africa must be attested by a notary and registered in a deeds registry within three months of its execution or within such extended period as the court may on application allow.
Postnuptial execution and registration of an antenuptial contract

If the spouses entered into an antenuptial contract prior to marriage, but never complied with the formalities of notarial execution and registration, the high court may be approached in terms of section 88 of the Deeds Registries Act for permission to have the contract formally executed and registered postnuptially.  The application can be made by either of the spouse or both of them, or even by a beneficiary under a will.
3 requirements must be met before the court will grant its consent:

1. the parties must definitely have agreed on the terms of the antenuptial contract before entering into marriage

2. the parties must give good reasons for their failure properly to execute and/or register the antenuptial contract

3. the application must be made within a reasonable time after it was discovered that the agreement was not properly executed and/or registered.

Additional requirements which apply in respect of the antenuptial contract of a minor

A minor who enters into an antenuptial contract must personally sign the contract.  The minor must have his or her parent or guardian’s consent to enter into an antenuptial contract.  If consent must be obtained from the commissioner of child welfare, the commissioner must assist the minor in the execution of the antenuptial contract.  If the high court grants consent to the marriage, it may order that the minor sign the antenuptial contract with the assistance of a court-appointed curator.  

The parent, guardian, commissioner, or curator need not indicate his or her consent by signing the antenuptial contract.  However, in practice, notaries refuse to execute, and registrars of deeds refuse to register an antenuptial contract which has not been signed by the minor’s parent or guardian or by someone else who has been duly authorized to do so.  The parent or guardian’s signature is not required.

If a minor has the consent to marry but does not have consent to enter into an antenuptial contract, the antenuptial contract is void and cannot be ratified or registered after the marriage has taken place.
Contents of an antenuptial contract

The parties may include any provision in their antenuptial contract which is not impossible or contrary to law, good morals, or the nature of marriage.  Essentially, it is “the effect and not merely the fact of the agreement which must be assessed”.

Matrimonial property system

Most antenuptial contracts exclude community of property and separate the property.  

Right of recourse in respect of household necessaries

Section 23 of the Matrimonial Property Act governs liability for household necessaries in marriages out of community of property.  It provides that, as against third parties, the spouses are jointly and severally liable for debts for household necessaries, irrespective of which of them originally incurred the debt.  The spouses are obliged to contribute to expenses for household necessaries on a pro rata basis (proportionately according to their respective means).  If one spouse contributed more, or has contributed more than his or her pro rata share, he or she has a right of recourse against the other spouse if the marriage was concluded before the coming into operation of the Matrimonial Property Act.  In marriages concluded after the coming into operation of the Matrimonial Property Act, there is no automatic right of recourse, but the spouses may agree that they will nevertheless have a right of recourse against one another.  

Succession

In their antenuptial contract, the spouses may agree on the devolution of their estates after their respective deaths.  This is called a pactum successorium and is the only pactum successorium recognised in law.

In order to amend such a succession clause, the amendment must be made by means of a will made jointly between the spouses.  If the spouses do make a will, the surviving spouse has the choice of inheriting either in terms of the pactum successorium or the will.

Marriage settlements

A marriage settlement is a donation which one spouse makes to the other in terms of an antenuptial contract.  A marriage settlement may be subject to a time clause or condition.
A reversion clause is generally included in respect of a marriage settlement.  In a reversion clause the donor stipulates an event upon which the donation will revert to him or her, for example, if the beneficiary predeceases the donor.  The clause is enforceable, provided it does not violate the institution of marriage or its sanctity.  

In principle, a marriage settlement becomes irrevocable when the marriage takes place.  However, because the prohibition on donations between spouses has been abolished, spouses can freely agree to cancel or amend a marriage settlement.  If they cannot reach agreement, the donation specified in the antenuptial contract must be carried out unless the court orders amendment of the marriage settlement.

Prior to the entry into force of the Matrimonial Property Act, marriage settlements were common, as they were exempt from the prohibition on donations between spouses.  Because of the abolition of the prohibition, spousal donations need no longer be included in an antenuptial contract.  The only advantage of including a donation in the antenuptial contract is that such inclusion confers some protection on the donation in the case of insolvency.

Interpretation of an antenuptial contract

Interpreted in exactly the same way as any other contract.  The intention of the spouses must be clear.  Every legal consequence which is neither explicitly nor tacitly excluded is retained pursuant to the common law or statute.

Cancellation and amendment of an antenuptial contract

Parties can cancel or amend their antenuptial contract right up until the wedding.  Once the wedding has taken place, the parties cannot cancel or amend the antenuptial contract (subject to the condition that postnuptial alterations operate only as between the spouses).

Section 21(2) of the Matrimonial Property Act did make provision for a transitional period during which spouses who married before the coming into operation of the Act with an antenuptial contract excluding community of property and community of profit and loss could make the accrual system applicable to their marriage, without the intervention of the court, by the mere execution and registration of a notarial contract to that effect.  The transitional period existed up until 1 November 1988.

If the spouses appoint a third party as heir or legatee in their antenuptial contract and the third party is a party to the antenuptial contract, they cannot revoke the third party’s benefit without his or her consent.  If the third party is not a party to the antenuptial contract but has already accepted the benefit the antenuptial contract confers on him or her, the spouses likewise cannot revoke the succession clause without the third party’s consent.  In all other cases the spouses can revoke or amend the third party’s benefit by means of a joint will.

An antenuptial contract can also be amended (rectified) by the high court if it does not properly convey the terms of the parties’ actual agreement.   
Termination of an antenuptial contract

An antenuptial contract does not lapse on dissolution of the spouses’ marriage.  The antenuptial contract comes to an end only when all the contractual obligations have been fulfilled.

MARRIAGE OUT OF COMMUNITY OF PROPERTY AND COMMUNITY OF PROFIT AND LOSS WITHOUT THE ACCRUAL SYSTEM (COMPLETE SEPARATION OF PROPERTY)

Since the coming into operation of the Matrimonial Property Act, a marriage which is entered into with an antenuptial contract which excludes community of property and community of profit and loss is automatically subject to the accrual system.  If the spouses do not wish the accrual system to apply to their marriage they therefore have to stipulate this in their antenuptial contract.  

In marriages out of community of property and community of profit and loss without the accrual system, a complete separation of property arises.  In such a marriage each spouse has full capacity to act and can enter into contract without the other’s assistance.  The spouses can also freely enter into contracts with each other.  The spouses are not liable for each other’s contractual debts as each spouse binds only himself or herself.  The spouses are also not liable for each other’s delicts and can sue each other delictually.  Husband and wife have full capacity to litigate and can independently institute or defend legal proceedings.

MARRIAGE OUT OF COMMUNITY OF PROPERTY WITH RETENTION OF COMMUNITY OF PROFIT AND LOSS

Each spouse retains the assets he or she owns at the time of the wedding and remains separately liable for his or her antenuptial debts.  Donations, bequests and inheritances which are received during the subsistence of the marriage remain the separate property of the spouse who receives them.  In this regard the position is exactly the same as in a marriage which is subject to complete separation of property.  However, because community of profit and loss is retained, all profit and loss arising during the marriage becomes joint profit and loss and constitute a joint estate owned in an undivided half share by each spouse.  
The main differences between marriage out of community of property with retention of community of profit and loss and the accrual system are that in the case of community of profit and loss the spouses share postnuptial gains and losses, and this sharing occurs during the subsistence of the marriage.  Under the accrual system, on the other hand, only profits are shared, and the sharing only takes place upon dissolution of the marriage.

THE ACCRUAL SYSTEM

Prior to the commencement of the Matrimonial Property Act most antenuptial contracts provided for complete separation of property.  This matrimonial property system often proved very prejudicial to the wife.   If she was a housewife and mother who was unable to accumulate her own estate, she could find herself in a most unfavourable financial position upon dissolution of the marriage – her husband could completely disinherit her, she had no claim for maintenance against his estate, and so on.   The accrual system is an attempt to address this situation.  The accrual system is founded on the notion that at the dissolution of a marriage out of community of property and community of profit and loss both spouses ought to share in the growth their estates have shown, without there having been a joint estate during the subsistence of the marriage.

Marriages to which the accrual system applies

Section 2 of the Matrimonial Property Act provides that the accrual system applies to all marriages which are concluded out of community of property and community of profit and loss after the coming into operation of the Act (on or after 1 November 1984), unless this system is expressly excluded in the couple’s antenuptial contract.
The accrual system does not automatically apply to marriages out of community of property and community of profit and loss which were concluded before 1 November 1984.  
When and how accrual sharing takes place

The accrual system can be described as a type of postponed community of profit.  During the subsistence of the marriage, it is out of community of property and community of profit and loss.  Each spouse retains and controls his or her own estate, but upon dissolution of the marriage, the spouses share equally in the accrual or growth their estates have shown during the subsistence of the marriage.  If the marriage is dissolved by death, the accrual of the deceased spouse’s estate is determined before effect is given to any inheritances or donations mortis causa (upon the deceased’s death).  Accrual sharing thus takes place before the deceased spouse’s estate is distributed in terms of the rules of the law of succession.

Section 3(1) of the Matrimonial Property Act provides that accrual sharing is brought about by giving the spouse whose estate shows the smaller accrual or no accrual at all, a claim against the other spouse or his estate (value of estate) for an amount equal to half of the difference between the accrual of the respective estates of the spouses.
During the marriage, the accrual claim is not an asset in the estate of the ultimate recipient.  Section 3(2) provides that during the marriage, the right of a spouse to share…in the accrual of the estate of the other spouse is…not transferable or liable to attachment, and does not form part of the insolvent estate of a spouse.  The claim arises only upon dissolution of the marriage, but the right to share in the other spouse’s accrual has a separate existence from the claim, and the right exists during the subsistence of the marriage.  It is a contingent right, which only becomes vested when the marriage is dissolved and if there is an accrual claim. 

(a) Renouncing the accrual claim
If the spouse who wishes to renounce his or her claim is solvent, there should be no objection to the renunciation, as a solvent person may renounce any claim.  Potential prejudice to the creditors could be caused if the insolent spouse renounces the accrual claim as ultimately, renunciation of the claim would amount to a disposition without value as envisaged in section 26 of the Insolvency Act.

Calculating the accrual
Section 4(1)(a) of the Matrimonial Property Act provides that the accrual of a spouse’s estate is the amount by which the net value of his or her estate at the dissolution of the marriage exceeds the net value of his or her estate at the commencement of the marriage.  Certain assets are excluded from the accrual.  

To calculate accrual, one has to deduct the net commencement value of the estate as well as the value of the assets which do not form part of the estate’s accrual, from the net end value of the estate.  The Matrimonial Property Act imposes a reciprocal duty on spouses to provide each other with full particulars of the value of the respective estates for the purpose of determining the accrual.  

(i)  Commencement value (initial value)  
Methods to determine commencement value:

1. A spouse can declare the net commencement value of his or her estate in the antenuptial contract.  If this is not done, the commencement value can be declared in a separate statement either before, or within six months of the wedding.  This statement must be signed by the other spouse, attested by a notary, and filed together with a copy of the parties’ antenuptial contract in the protocol of the notary before whom the antenuptial contract was executed.  This is prima facie proof of the commencement value of the estate.

2. If the commencement value is not declared in either the antenuptial contract or a separate statement, it is deemed to be nil unless the contrary is proved.
3. The net commencement value of a spouse’s estate is also deemed to be nil if the spouse’s liabilities exceed his or her assets at the commencement of the marriage.

Due allowance has to be given to the fluctuating value of money.  The weighted average of the consumer price index (CPI) is prima facie proof of any change in the value of money.   The number by which the commencement value must be multiplied to get the adapted commencement value is calculated as follows:

CPI value for the month in which the marriage is dissolved 
CPI value for the month of the wedding.

(ii) Assets which do not form part of the accrual

1. Any non-patrimonial damages a spouse receives during the marriage;
2. Assets the spouses exclude in their antenuptial contract.  The proceeds of such excluded assets, and assets which replace such excluded assets or are acquired with their proceeds, are also excluded;
3. An inheritance, legacy or donation one of the spouses receives from a third party.  The proceeds of inheritances, legacies and donations, and assets which replace, or are acquired with the proceeds of such assets are also excluded.  An inheritance, legacy or donation does form part of the accrual if the testator or donor stipulates this, or if the parties include a clause to this effect in their antenuptial contract;

4. Donations inter vivos (between living persons) between the spouses.

Protection of a spouse’s right to share in the accrual

Because it is obvious that the spouses also have an interest in each other’s estates during the marriage, a mechanism has been created to protect this interest.  Section 8(1) of the Act provides that if, during the subsistence of the marriage, one spouse by his or her conduct seriously prejudices or will probably seriously prejudice the other spouse’s right to share in the accrual of his or her estate at the dissolution of the marriage, the spouse who stands to be so prejudiced may apply to the high court for the immediate division of the accrual.  The court will only order this if no other person will be prejudiced thereby.

The court is empowered to divide the accrual on any basis it deems fit, such as 40/60 as against the usual 50/50.  By making an unequal division of the accrual, the court can compensate the prejudiced spouse for loss suffered as a result of the other spouse’s conduct.

If the court orders immediate division, it may also order that the marriage will no longer be subject to the accrual system, and will in future be subject to complete separation of property or a new accrual system will apply.

If a spouse who stands to be prejudiced by the conduct of the other spouse, she or he can seek an interdict to prevent the other spouse from entering into the juristic act which will prejudice him or her.  But if the other spouse has already depleted his or her estate there is little the prejudiced spouse can do.  If the assets have been transferred to a third party, the prejudiced spouse can recover the property from the third party with the actio Pauliana utilis, but the prejudiced spouse’s chances of success are slim.  The spouse may apply to have the other spouse declared a prodigal, although this probably amounts to an unjustifiable infringement of the person’s constitutional rights to dignity and privacy.  Moreover, a declaration that the spouse is a prodigal would afford the prejudiced spouse any redress of the other spouse’s past conduct.
Satisfaction of the accrual claim

Section 10 of the Matrimonial Property Act provides that a court may, on the application of the spouse against whom an accrual claim lies, order that satisfaction of the accrual claim be deferred (if the immediate satisfaction of the claim could cause him financial prejudice).  The deferment may be granted on such conditions as the court deems just, for example, furnishing security, payment by way of instalments, payment of interest and delivery and transfer of specified assets. 
Advantages and disadvantages of the main matrimonial property systems

Advantages of marriage in community of property

1.  It applies by operation of law without an antenuptial contract having to be executed and therefore requires no effort or expense on the part of prospective spouses;

2.  Each spouse automatically shares in the assets that are accumulated during the subsistence of the marriage;

3.  Antenuptial assets are also shared;

4. The credit-worthiness of husband and wife is the same during the subsistence of the marriage.

Disadvantages of marriage in community of property

1.  The principle of joint liability for debts results in neither spouse being protected against the other’s creditors.  Insolvency, in particular, poses serious problems for both spouses;

2.  One spouse is relatively unprotected against delictual liability the other spouse may incur as against third parties;
3. In general, the spouses cannot recover delictual damages from each other.  Consequently, they cannot hold each other’s insurers liable either;

4. The administration of the joint estate during the subsistence of the marriage is complicated.  As long as the marriage remains happy this matters little, because under those circumstances the rules of matrimonial property la are in any event unimportant, but in the case of marital discord the consent requirement and breach of the consent requirement, may create problems;

5.  A liquidity problem can occur if the marriage is terminated by the death of one of the spouses.

Advantage of separation of property

The absence of any form of sharing may be an advantage.

Disadvantage of separation of property

The spouses have no right to share in any part of one another’s estate.  This obviously prejudices the spouse who is financially in the weaker position at the dissolution of the marriage.

Advantages of the accrual system

1.  The spouses share in the accrual of each other’s estate;

2.  Whatever each spouse amassed prior to the marriage is not shared;

3. The spouses are not liable for each other’s debts, with the result that each spouse’s estate is protected against claims by the other’s creditors, except possibly when one of them is insolvent at the dissolution of the marriage;

4.  The spouses my freely enter into contracts with each other;

5.  The spouses can incur delictual liability against each other and can consequently hold each other’s insurers liable;

6.  The administration of each spouse’s estate is uncomplicated.

Disadvantages of the accrual system

1. The spouses have to enter into an antenuptial contract to apply this system to their marriage;

2. The spouses do not share in each other’s credit-worthiness, which can result in the spouse who does not work outside the home having little credit-worthiness during the subsistence of the marriage if his or her estate is small;

3.  The calculation of the accrual upon dissolution of the marriage can be complicated. 
SECTION 4:  DISSOLUTION OF A CIVIL MARRIAGE – DEATH AND DIVORCE 
Marriages are dissolved in 3 ways:

1. Death of one or both of the spouses;

2. Annulment of a voidable marriage;

3. Divorce.

Judicial separation

Until the Divorce Act, courts had the power to issue orders for judicial separation.  This merely temporarily suspended some of the spouses’ marital obligations, particularly the duty of cohabitation.  Section 14 of the Divorce Act deprived courts of this power and therefore, judicial separation has virtually become obsolete.

Extra-judicial separation

Extra-judicial separation rests on an agreement between the spouses that they will live apart.  The spouses can come to a matrimonial property arrangement covering the period for which they will live apart, but this agreement is only effective as between the parties.  It can determine who is to stay in the matrimonial home and who is to leave; if there are minor children, who is to have their custody; who is t have the furniture, the car and the dog or cat; and who is to pay maintenance to the other, and how much.

Despite the separation agreement, either spouse may institute divorce proceedings, seek an order of court in connection with custody or guardianship of, or access to the children, or approach the court to amend the maintenance agreement the spouses made privately.

Dissolution of a civil marriage by death

Marriage in community of property

Death of either of the spouses dissolves both the marriage and the community of property.  An executor winds up the joint estate in terms of the Administration of Estates Act.  This involves paying all debts owed by the joint estate and exacting payment for all debts owed to the joint estate.  Any unpaid antenuptial debts of either spouses are not paid from the joint estate but from the net half of the debtor, irrespective of whether this is the deceased or surviving spouse.

Once all debts have been settled, the executor delivers half of the net balance of the joint estate to the surviving spouse, because the surviving spouse owns this portion by virtue of the matrimonial property system which operated in the marriage, and not because she inherits it.  The other half devolves on the heirs of the deceased spouse.

In order to meet creditors’ claims, the executor is often entitled and obliged to liquidate some of the assets of the joint estate.  This applies even in respect of immovable property because the executor may not mortgage such property to discharge a debt.  Even if there are no creditors, the surviving spouse may experience serious problems if the heirs’ inheritances have to be paid out in cash.  Often this deprives the surviving spouse of his or her only shelter or means of income.  The surviving spouse is however allowed to buy some of the assets or even the whole joint estate in order to pay out the heirs.  A further disadvantage is that control of the joint estate is removed from the surviving spouse and vested in the executor.  Without the consent of the master of the high court, the surviving spouse may only deal with the assets of the estate in order to preserve and protect them, to pay the deceased’s funeral expenses, and to maintain the household and the deceased’s or his or her own dependants.

Marriage out of community of property

Antenuptial contracts are not terminated by the death of either spouse.  Any outstanding settlements and pacta successoria (agreements concerning devolution of an estate) must be implemented.

The executor winds up only the deceased spouse’s estate.  The surviving spouse must institute an action against the executor in respect of any claims he or she has against the deceased estate, including a claim for household necessaries in terms of section 23 of the Matrimonial Property Act.  If the accrual system applies and the accrual of the surviving spouse’s estate is less than that of the deceased spouse’s estate, the surviving spouse must lodge a claim against the deceased spouse’s estate.  If the accrual of the deceased spouse’s estate is less than that of the surviving spouse’s estate, the executor must lodge a claim against the surviving spouse on behalf of the deceased spouse’s estate.

Maintenance of Surviving Spouses Act

The surviving spouse in a marriage which is dissolved by death after 1 July 1990 has a claim for maintenance against the estate of his or her deceased spouse in respect of his or her reasonable maintenance needs until death or remarriage.  The claim only arises in so far as the surviving spouse is unable to provide for his or her reasonable maintenance needs from his or her own means and earnings.  The surviving spouse’s means include any matrimonial property (such as half the joint estate or a share of the accrual of the deceased spouse’s estate) and any inheritance from the deceased’s estate to which he or she may be entitled.  

The following factors are considered in determining the surviving spouse’s reasonable maintenance needs:

1. the amount available in the deceased estate for distribution to heirs and legatees;

2. the surviving spouse’s existing and expected means, earning capacity, financial needs and obligations;

3. the duration of the marriage;

4. the surviving spouse’s standard of living during the subsistence of the marriage;

5. the surviving spouse’s age at the time of the deceased’s death;

6. any other relevant factor.

The surviving spouse’s claim for maintenance and the dependent children’s claim for maintenance has the same order of preference as other claims against the deceased’s estate.  If they compete with each other and there are insufficient resources from which they can be met, they are reduced proportionately.   The claim must be lodged with the executor of the deceased estate.  The executor has an additional power, which is to enter into an agreement with the surviving spouse and the interested heirs and legatees in order to settle the surviving spouse’s maintenance claim either fully or partially.

The surviving spouse does not have a right of recourse in respect of his or her maintenance claim against anyone to whom money or property has been validly distributed in terms of the Administration of Estates Act.

The position of surviving customary and Muslim spouses

The recognition afforded to customary marriages by the Recognition of Customary marriages act 120 of 1998 has brought surviving customary spouses within the ambit of the Act.  Because the Recognition of Customary Marriages Act affords full legal recognition to customary marriages regardless of whether or not they are de facto polygynous or monogamous, all the surviving customary wives in a polygynous customary marriage may lodge a claim for maintenance against their deceased husband’s estate (and would often have to be reduced proportionately if there are insufficient resources).

In respect of monogamous Muslim marriages the constitutional court has concluded that the words “spouse” and “survivor” in the Maintenance of Surviving Spouses Act include a Muslim spouse and a Muslim surviving spouse in monogamous (and polygynous) Muslim marriages.

The position of surviving life partners

Excluding a permanent life partner from a maintenance claim against his or her deceased life partner’s estate in circumstances where a spouse would have such a claim, violates the equality clause of the Constitution and infringes the right to dignity of surviving life partners.  In order to remedy the unconstitutionality of such a situation, the definition of “marriage” in the Maintenance of Surviving Spouses Act has been extended to deem a permanent life partner to be a spouse, and deems a surviving permanent life partner to be a surviving spouse. [See Volks v Robinson (CC)].

Dissolution of a civil marriage by divorce

3 no-fault grounds for divorce were introduced by the Divorce Act:

1. irretrievable breakdown of the marriage (section 4);

2. mental illness of a party to the marriage (section 5);

3. continuous unconsciousness of a party to the marriage (section 3).

Irretrievable breakdown of the marriage

Section 4(1) – court may only grant a decree of divorce on the ground of the irretrievable breakdown of a marriage if it is satisfied that the marriage relationship between the parties to the marriage has reached such a state of disintegration that there is no reasonable prospect of the restoration of a normal marriage relationship between them.  There are thus 2 requirements:

(a) marriage relationship must no longer be normal;

(b) there must be no prospect of the restoration of a normal marriage relationship between the spouses.

The legal definition of “normal marital relationship” should be sought in the concept of consortium omnis vitae.  When either spouse or both of them behave in such a way that the consortium omnis vitae is terminated or seriously disrupted, it can be said that a normal marriage relationship no longer exists between the spouses.

Schwartz v Schwartz:  in determining whether a marriage has reached such a state of disintegration that there is no reasonable prospect of the restoration of a normal marriage relationship between the parties it is important to have regard to what has happened in the past, that is, history of the relationship up to the date of trial, and also to the present attitude of the parties to the marriage relationship as revealed by the evidence at the trial.

Swart v Swart:  a marriage has broken down if one spouse no longer wishes to continue with the marriage.  The formation of an intention to sue for divorce is the subjective element in the method of determining marriage breakdown.  However, in order to assess the probability of a successful reconciliation being effected, the court also has to consider the reasons that prompted the plaintiff to sue for divorce, and the parties’ conduct.  Only when the court has determined that there is no reasonable prospect of reconciliation, will it find that the marriage has broken down irretrievably and grant a decree of divorce.  The court looks at the objective scantiness and surmountability of the reasons why a divorce was applied for to ascertain whether the marriage in question can still be saved.

Coetzee v Coetzee:  in order to succeed in a divorce action based on irretrievable breakdown, the plaintiff must prove that there has been a change in the pattern of the marriage from which breakdown can be deduced.  The inherent problem in this conception is that a divorce cannot be obtained in a marriage which was unhappy from the start and remained unhappy throughout.

Guidelines for irretrievable breakdown of marriage (section 4(2))

The guidelines are merely examples of instances where the probability is high that a normal marriage relationship no longer exists and that there is no reasonable prospect for the restoration of a normal marriage relationship.  However, these guidelines are not exhaustive nor conclusive.

(1) parties have not lived together as husband and wife for a continuous period of at least one year immediately prior to the date of the institution of the divorce action

Since the legislator requires an unbroken period of at least one year, it is clear that if the period was interrupted by periods of resumed cohabitation, the plaintiff would have to present more evidence to the court than the mere fact that they have lived apart for a year.

The consortium between the spouses must have been terminated.   Even if the spouses have continued living together under the same roof there is no reason why the plaintiff cannot show that the consortium between them has been terminated.

If the plaintiff wishes to rely only on the spouses having lived apart for a year without adducing any further evidence in support of the divorce action, he or she would have to produce proof that the full period of a year has elapsed.  If the spouses still share the same dwelling, the plaintiff would have to prove the particular point in time at which the consortium came to an end.

(2) The defendant has committed adultery and the plaintiff finds it irreconcilable with a continued marriage relationship

The test to determine whether the plaintiff considers the defendant’s adultery irreconcilable with the continuation of the marriage is clearly subjective.  If the plaintiff alleges that he or she cannot continue with the marriage, there is no way in which this allegation can be refuted.  There is support for the contention that it is not necessary to convince the court on a balance of probabilities that adultery was committed.  The plaintiff should however place some evidence of the adultery before the court.  A mere allegation that the defendant committed adultery would not be sufficient to ensure the success of the divorce action.
(3) A court has declared the defendant a habitual criminal and the defendant is undergoing imprisonment as a result of that sentence

If the defendant has not been declared an habitual criminal, the plaintiff would have to adduce evidence other than the mere fact of the defendant’s imprisonment to prove that the marriage has broken down irretrievably.  In any event, in terms of section 4(2), a plaintiff may sue for divorce after a year’s separation, regardless of whether or not the separation resulted from imprisonment.
Incurable mental illness or continuous unconsciousness

The criteria

Section 5(1) – mental illness

1. The defendant has been admitted to an institution as a patient in terms of a reception order under the Mental health Act, or is being detained as a state patient or mentally ill convicted prisoner at an institution;

2. The defendant has not been unconditionally discharged from the institution or place of detention for a continuous period of at least two years immediately prior to the institution of the divorce action;
3. There is no reasonable prospect that the defendant will be cured of his or her mental illness.  This fact must be proved by the evidence of at least two psychiatrists, one of whom must be appointed by the court.

Section 5(2) – continuous unconsciousness

1. The defendant must be in a state of continuous unconsciousness caused by a physical disorder;

2. The defendant’s unconscious state must have lasted for a period of at least six months immediately prior to the institution of the divorce action;

3. There must be no reasonable prospect that the defendant will regain consciousness.  This fact must be proved by the evidence of at least two doctors, one of whom must be a neurologist or neurosurgeon appointed by the court.

The requirements of section 5 need not be complied with in order to obtain a divorce order against a mentally ill or unconscious spouse.  A decree of divorce can be granted under section 4 if the plaintiff can prove that the marriage has broken down irretrievably.  Only in the most exceptional circumstances will a court make a forfeiture order against a defendant whose mental illness or unconsciousness is the reason for a divorce which is granted in terms of section 4.
Special rules which apply in terms of the Divorce Act:
(a) Section 5(3)

The court is empowered to appoint a legal practitioner to represent the defendant at the court proceedings, and to order the plaintiff to bear the costs of the defendant’s legal representation.

(b) Section 5(4)

The court may make any order it deems ft in respect of requiring the plaintiff to furnish security for any patrimonial benefits to which the defendant may be entitled as a result of the divorce.

(c) Section 9(2)

Forfeiture of patrimonial benefits may not be ordered against a defendant if the marriage is dissolved on the ground of the defendant’s incurable mental illness or continuous unconsciousness.

(d) Maintenance

The plaintiff may indeed claim maintenance from the mentally ill or unconscious defendant if he or she qualifies for maintenance in terms of section 7(2) of the Act.  

Defences against an action for divorce

If a spouse rebuts allegations that the marriage has broken down irretrievably, a divorce will not be granted.  The proceedings may be postponed in terms of section 4(3) if there is the prospect of reconciliation.  An unsuccessful attempt at reconciliation does present strong evidence of irretrievable breakdown so a decree of divorce will be granted.

The provision in section 6(1) of the Divorce Act that a decree of divorce may not be granted until the position of the couple’s minor or dependent children has been satisfactorily arranged, does not constitute a defence against an action for divorce.  It is a complete bar to a decree of divorce.
The court’s discretion to refuse a decree of divorce

The court does not have a discretion whether or not to grant a divorce if one of the grounds for divorce has been proven.  In terms of section 5A of the Divorce Act, the court is empowered to refuse a divorce or to make any other order it considers just if, despite the divorce, the spouses or either of them will not be free to remarry unless the marriage is also dissolved in accordance with the prescripts of their religion or the religion of either of them, or unless a religious barrier to remarriage is removed.  The purpose of this provision is to relieve the desperate position in which, for example, a Jewish woman finds herself if her husband refuses to grant her a Jewish religious divorce (a get) – Raik v Raik.
Amar v Amar:  Judge Goldstein issued a divorce decree in terms of the Divorce Act but ordered the husband who was unwilling to co-operate in obtaining a get, to pay maintenance to his wife (who was not otherwise entitled to maintenance from him) until such time as their marriage was terminated by the granting of a get.   

Patrimonial consequences of divorce (division of spouses’ assets)

Settlement agreements

In South Africa it is accepted practice to regulate the consequences of divorce by means of agreement.  This deed of settlement details division of their assets, payment of maintenance, custody of, and access to their children, and payment of the costs of the proceedings.

The parties may include any provision in their deed of settlement which is not impossible, illegal, or contra bonos mores.  The parties may agree on a division of their assets which deviates from the normal rules regarding the matrimonial property system which operates in their marriage.
In terms of section 7(1) of the Divorce Act, the court may incorporate (the whole or parts of) the spouses’ settlement agreement into the divorce order if it is in writing.  The divorce order incorporating the settlement agreement may be amended or rescinded by mutual consent.
Patrimony of the spouses

The division of the spouses’ assets depends firstly, on the matrimonial property system in place and secondly, on whether or not the court orders forfeiture of patrimonial benefits.  In certain marriages out of community of property, the court also has a discretion to order redistribution of assets.

If the court does not grant an order for forfeiture of benefits, the divorce order in respect of a marriage in community of property automatically operates as an order for division of the joint estate.  If the spouses cannot reach agreement on how the estate is to be divided, the court may either order the division it deems just or appoint a liquidator to divide the estate.

Misconduct still plays a role in respect of the patrimonial consequences of divorce, as fault is taken into account in respect of forfeiture of benefits and redistribution of assets.  It is also considered in respect of spousal maintenance.

(1)  Pension interests

Traditionally, a future pension or retirement annuity benefit was not included in a spouse’s estate upon divorce as the right to claim the benefit only vests in the spouse when he or she retires or reaches a certain age.  However, in terms of section 7(7)(a) of the Divorce Act, a spouse’s pension interest is now deemed to be part of his or her assets upon divorce.  
In terms of the definition of “pension interest” in section 1 of the Divorce Act, the value of a spouse’s pension interest is calculated in the following manner:

1. If the spouse is a member of a pension fund other than a retirement annuity fund, the pension interest is the benefit to which the spouse would have been entitled had he or she terminated his or her membership of the fund on the date of the divorce;

2. If the spouse is a member of a retirement annuity fund, the pension interest is equal to all his or her contributions to the retirement annuity fund up to the date of the divorce, together with annual simple interest on those contributions calculated at the rate the Minister of Justice and Constitutional Development prescribes in terms of the Prescribed Rate of Interest Act.

Schenk v Schenk:  the Act does not make provision for growth on the portion of the pension benefit which is to be paid to the non-member spouse, nor does it provide for the payment of interest.

Spouses’ pension interests are not taken into account if they married with complete separation of property on or after 1 November 1984.
Forfeiture of patrimonial benefits

Requirements for a forfeiture order
Section 9(1) of the Divorce Act prescribes that the following factors should be considered in determining a total or partial forfeiture:

1) the duration of the marriage;

2) the circumstances which led to the breakdown of the marriage;

3) any substantial misconduct on the part of either spouse.

 Wijker v Wijker:  these factors need not all be present and need not be viewed cumulatively.  The court also held that no-fault divorce did not do away with fault as a factor in respect of forfeiture orders.  Further, it is submitted that an order for forfeiture of benefits may only be granted if the court is satisfied that in the absence of the order, one spouse will be unduly benefited in relation to the other.  
The court may not use a forfeiture order as a mechanism for deviating from the normal consequences of the spouses’ matrimonial property system.  It is clear that the mere fact that the consequences of a specific matrimonial property system do not suit a party, does not entitled him or her to forfeiture of benefits.
Benefits which can be forfeited

Forfeiture of benefits does not mean that a spouse loses his or her own assets.  It merely entails that the spouse loses the claim he or she has to the other spouse’s assets.
In a marriage in community of property, the benefits which can be forfeited are the spouse’s share of the assets brought into the marriage by, or acquired as a result of the other spouse’s effort.

Watt v Watt:  Benefits which can be forfeited in the case of a marriage out of community of property include the right to share in the accrual of the other spouse’s estate, benefits by virtue of a succession clause and marriage settlements.

Botha v Botha:  question of whether there would be undue benefit to one spouse if a forfeiture order is not made, with reference to the 3 requirements in section 9(1) of the Divorce Act.
Redistribution of assets as a reformative and remedial measure

As the accrual system has no retroactive effect, the legislator inserted sections 7(3) to (6) into the Divorce Act to assist spouses who married with complete separation of property prior to the commencement of the Matrimonial Property Act or the Marriage and Matrimonial Property Law Amendment Act.  Sections 7(3) to (6) empower the court to make an order that the assets, or part of the assets of one spouse be transferred to the other spouse if the court considers this to be just.  These provisions introduced an entirely novel concept (redistribution of assets upon divorce) into our law.  Its purpose was to remedy the inequity which could flow from failure of the law to recognise a right of a spouse upon divorce to claim an adjustment of a disparity between the respective assets of the spouses which is incommensurate with their respective contributions during the subsistence of the marriage – Beaumont v Beaumont.
Prerequisites for a redistribution order

Section 7(3) – a spouse may ask the court to transfer the other spouse’s asset, or such part of the other spouse’s assets as the court may deem just, to him or her, if the spouses did not enter into an agreement concerning the division of their assets and they were married:

1. prior to the commencement of the Matrimonial Property Act with an antenuptial contract which excludes community of property, community of profit and loss, and accrual sharing in any form;

2. prior to the commencement of the Marriage and Matrimonial Property Law Amendment Act in terms of section 22(6) of the Black Administration Act. 

Lagesse v Lagesse:  foreign marriage.  Parties had married in terms of the law of Mauritius and had not concluded a formal antenuptial contract but at the time of their wedding a note had been made in the margin of their marriage certificate that they wanted their marriage to be governed by the Status of Married Women Ordinance of 1949 (Mauritius).  Under this ordinance, complete separation of property operates in the marriage.  Accordingly, the wife could invoke section 7(3) of the Divorce Act.  No consideration was given to the rule that the proprietary consequences of a marriage are governed by the lex domicilii matrimonii, which is submitted to be erroneous.
Subsection 7(9) of the Divorce Act empowers a South African court which grants a divorce order in respect of a marriage the patrimonial consequences of which are governed by foreign law, to order redistribution of assets if the court of the foreign state has that power.

Requirements for a redistribution order

Section 7(4):

1. the spouse who seeks redistribution must have contributed directly or indirectly to the maintenance or increase of the other spouse’s estate during the subsistence of the marriage [factual];

2. the court must be satisfied that, by reason of such contribution, it would be equitable and just to make a redistribution order [discretionary].

The nature of the contribution to the maintenance or increase of the other spouse’s estate:
1. the rendering of services (eg:  working in the other spouse’s business, without any compensation or for a very small salary);

2. saving of expenses which would otherwise have been incurred (eg:  by being a housewife/homemaker and in this way saving the other spouse various expenses);

3. any other manner.

Katz v Katz:  section 7(4) covers the performance of the “ordinary duties” of a wife in respect of looking after the home and caring for the family, for in performing these duties the wife renders services and saves expenses which necessarily contribute to the maintenance or increase of her husband’s estate.  A monetary value need not be placed on the contribution.

Other considerations the court takes into account

Section 7(5):
1. The existing means and obligations of the parties, including any obligation that a husband who entered into a civil marriage while being married to another woman at customary law may have to that customary wife in terms of section 22(7) of the Black Administration Act;
2. Any donation one spouse made to the other during the subsistence of the marriage, or which is still owed in terms of the spouses’ antenuptial contract;

3. Any order for forfeiture of patrimonial benefits in terms of section 9 of the Divorce Act;

4. Any other factor which, in the opinion of the court, should be taken into account.

(a) Misconduct

The legislator expressly made fault or misconduct a relevant factor for purposes of assessing maintenance under section 7(2) of the Divorce Act.  There is no reason why misconduct cannot be taken into account under the wide terms of subsection 7(5)(d), eventhough the courts will adopt a conservative approach in order to ensure that justice is done between the parties – Beaumont v Beaumont.
(b) The interrelationship between sections 7(2) and 7(3) of the Divorce Act, and the 

clean-break principle

A maintenance order can also be taken into account when the nature or extent of a redistribution order is to be determined.

Beaumont v Beaumont:  clean-break principle -  the financial obligations between the spouses should terminate as soon as possible after divorce.  A clean break can be achieved by making only a redistribution order in terms of section 7(3) and no maintenance order under section 7(2).  Because of the obvious advantages the principle entails, our courts would always consider the possibility of using their powers in such a way as to achieve a complete termination of the financial dependence of the one party on the other, if circumstances permit.  The clean-break principle can be applied only if its application will not lead to unfairness between the parties.  
One philosophy is that a redistribution order under section 7(3) can serve two distinct purposes, one being compensation of a spouse for past contributions to the maintenance or increase of the other spouse’s estate, and the other being provision for the applicant spouse’s maintenance needs.  A redistribution order under the Divorce Act can be made in respect of foreign marriages in so far as that order provides purely for a spouse’s maintenance needs.  But the correctness of this view is disputable.  However, an interrelationship between two different orders does not mean that one becomes the other.
Criterion for establishing the extent of the redistribution

In the past the “one-third” principle was used.  Presently, equality is the yardstick in redistribution orders.  The spouses’ assets are divided equally unless good reason exists for not doing so.
Bezuidenhout v Bezuidenhout:   “there is no place for discrimination between husband and wife in their respective roles”.  Reference was made to the equality and interpretation clauses in the Constitution and the Promotion of Equality and Prevention of Unfair Discrimination Act.
The form a redistribution order may take

The court may not order the party in whose favour the redistribution order operates to transfer some of his or her own assets to the other party.

The party who seeks a redistribution order must apply for the order but need not set out the exact nature and extent of the order in any detail.  That can be left to the court.  The applicant bears the onus of proof in the identification of assets…that must be redistributed.
The court is not bound to order the transfer of a specific asset to the successful applicant – it may order that a sum of money be transferred in lieu of the asset or assets.

A claim and a counterclaim for redistribution should generally be considered separately to ensure that each claim get the attention it deserves.

MAINTENANCE OF A SPOUSE AFTER DIVORCE

The duty of support between spouses comes to an end when the marriage is terminated, unless a maintenance order has been made in favour of one of the spouses, which could be incorporated into the divorce order in terms of section 7(1).  The court may alternatively make a maintenance order in terms of section 7(2), which is not incorporated into the divorce order.

Maintenance order in terms of section 7(2)

This is a maintenance order made for any period of time until the death or remarriage of the party in whose favour the order operates.  This maintenance order is coupled with a decree of divorce, thus it cannot be granted after the marriage has been dissolved by divorce.

Factors the court must consider:

1. the spouses’ existing or prospective means;

2. the spouses’ respective earning capacities;

3. the spouses’ financial needs and obligations;

4. each spouse’s age;

5. the duration of the marriage;

6. the spouses’ standard of living during the marriage;

7. each spouse’s conduct in so far as it may be relevant to the breakdown of the marriage;

8. any redistribution order in terms of section 7(3) of the Divorce Act;

9. any other factor which, in the court’s opinion, should be taken into account.
Grasso v Grasso:  Judge Berman held that no particular stress was laid on any one or more of these factors, and they are not listed in any particular order of importance or of greater or lesser relevance.  Only misconduct which has a bearing on the breakdown of the marriage is relevant.  If the misconduct of one of the parties was gross, and especially if the other party was prepared to attempt a reconciliation, fault assumes greater relevance.  The court also held that if the husband can afford to maintain two homes at the same standard of living at which the common home was maintained and can afford to have his former wife stay at home, she need not take up paid employment after the divorce, and he must see to it that she can maintain her previous standard of living.  The court additionally considered the high rate of inflation in South Africa under the broad provision that the court may take any other factor into account.
The proper approach is to consider each case on its own merits in the light of the facts and circumstances peculiar to it, especially with regard to the factors that are set out in section 7(2).

Pommerel v Pommerel:  the courts normally accept that both spouses have to adopt a lower standard of living after divorce.  It is a question of balancing up the needs of both parties and making an equitable distribution of the available income.

The movement away from permanent maintenance
The courts have increasingly expected women to take up paid employment after divorce and have granted employable women rehabilitative (limited) maintenance only.

V v V:  a wife who was married in community of property and who was capable of earning her own living was awarded maintenance only for one year, as the court was of the view that that was long enough to enable her to establish herself in her career, and for the joint estate to be divided between the spouses.

Kroon v Kroon:  permanent maintenance will not be awarded to a woman who can support herself or who can be trained or retrained to do so.  The factors the court takes into account include the woman’s age, her state of health, the duration of the marriage, the parties’ standard of living during marriage, the length of the woman’s absence from the labour market, whether she has any marketable skills, and her commitment to the care of young children.
Pommerel v Pommerel:  no maintenance will be awarded to a wife who is able to support herself, nor can a wife expect to enjoy after the divorce the same standard of living that she had as a married woman.  However, the mere fact that she is able to earn an income does not in itself disentitle her to maintenance.  Secondly, the court must balance up the needs of both parties and make an equitable distribution of the available income between them.  

Lump-sum maintenance

Purnell v Purnell:  previously, it was argued that maintenance could only be paid in the form of periodic payments and not a lump sum.  However, the Maintenance Act provides that the court is empowered to make an order for the payment of maintenance by way of a lump sum.

Token maintenance

If there is no reason to make a maintenance order at the time of the divorce, but it is anticipated that one of the spouses may need maintenance at some future stage, the court may make an order for token or nominal maintenance (eg: R1) in favour of the spouse who may need maintenance in the future.  The nominal maintenance can later be varied if necessary.  It is important to note that token maintenance is important, because if a spouse does not get a maintenance order upon divorce, he or she can never get one.  The factors in section 7(2) must further be considered in order to decide the amount that has to be paid, and the period for which it is to be paid.

Rescission, suspension and variation of a maintenance order

Section 8(1) of the Act, with sufficient reason.  The order may also be varied or rescinded in terms of the Maintenance Act. 

“Sufficient reason”

Factual question which must be answered in light of the circumstances of each specific case.  Usually, it is necessary for there to have been a material change in circumstances, but this is not a statutory prerequisite.

Reid v Reid:  a maintenance order cannot be varied simply because the applicant agreed to an unjust divorce settlement, as this could easily lead to abuse of the court process.  Special circumstances must be proved before the court will permit a party to question the justness of the existing maintenance order.  If the party who is financially worse off proves that there is sufficient reason for a variation, the maintenance order will be varied, but the mere fact that there is financial inequality between the parties does not mean that the order must be varied.

The mere fact that the party in whose favour the maintenance order operates lives with another person does not constitute sufficient reason for rescission of the maintenance order, unless the maintenance order expressly includes a dum casta clause (a dum casta clause provides that the maintenance recipient will forfeit maintenance if he or she leads an unchaste life).

On its own, inflation does not constitute a sufficient reason to justify an increase in maintenance.  However, it is one of the factors that are taken into account when variation of a maintenance order is sought, especially in respect of evaluating the ability of the party against whom the order operates to pay more and the other party’s need for more maintenance.

Waiver of the right to claim rescission, suspension or variation of a maintenance order

Either party may waive his or her rights.

Termination of a maintenance order

An order in terms of section 7(1):

The obligation to pay maintenance will only terminate at the death of the liable party if the agreement so provides.  In case of doubt whether the obligation continues after the liable party’s death, the court favour continuation.

An order in terms of section 7(2):

The obligation to pay maintenance comes to an end at the time stipulated in the order, or upon the death or remarriage of the party in whose favour the order operates, whichever even occurs first.  A maintenance order may also operate against the deceased estate of the former spouse who was obliged to pay maintenance.

A maintenance order is also terminated if a court rescinds it.  Insolvency does not terminate a maintenance order.
SECTION 5:  CUSTOMARY MARRIAGES, MUSLIM MARRIAGES, SAME-SEX MARRIAGES AND HETEROSEXUAL LIFE PARTNERSHIPS
CUSTOMARY MARRIAGES

Prior to the entry into force of the Recognition of Customary Marriages Act, customary marriages were recognised only for limited purposes, because they permit polygyny and are not solemnized in terms of the Marriage Act.  The Recognition of Customary Marriages Act confers full legal recognition on customary marriages regardless of when they were concluded and regardless of how many customary wives a husband has.  The Act preserves the old customary-law requirements and consequences for customary marriages concluded prior to the commencement of the Act, while it creates different requirements and consequences for customary marriages entered into after its coming into operation.

Customary marriages entered into before the coming into operation of the Recognition of Customary Marriages Act 

The legal requirements for a valid customary marriage

A customary marriage which was entered into before the coming into operation of the Act is valid only if it complies with the customary-law requirements for a valid marriage.

In KwaZulu-Natal, Zulu customary law has been partly codified.  2 differed codes apply in KwaZulu-Natal, namely the KwaZulu Act on the Code of Zulu Law 16 of 1985 and the Natal Code of Zulu Law.  These codes are virtually identical in so far as they relate to customary marriages.  The essential requirement is consent:  the bride must publicly declare to the official witness that the marriage is taking place of her own free will and with her consent, and that if either future spouse is a minor, his or her father or guardian must also consent to the marriage.  Certain specified family members are not within the prohibited degrees of relationship for purposes of entering into a customary marriage.  In addition, lobolo (bridewealth)  is customarily delivered – it is property (livestock and/or money) given to the head of the bride’s family in consideration of the marriage.
Outside of KwaZulu-Natal, regardless of the spouses’ ages, both of them and the bride’s guardian or family head must consent to the marriage.  If the bridegroom is a minor, his father, guardian or family head must also consent to the marriage.  The spouses must be over the age of puberty and must not be within the prohibited degrees of relationship.  The wife must leave her family and live with her husband.  Lobolo is customarily delivered.  A ceremony is not a prerequisite, but it often takes place.
Registration of marriage

Customary marriages concluded before the coming into operation of the Recognition of Customary Marriages Act had to be registered with the Department of Home Affairs before 15 November 2002.  However, non-registration does not affect the validity of the marriage.

Proprietary consequences of the marriage and control of the matrimonial property

Proprietary consequences remain unchanged since the entry into force of the Act and continue to be governed by customary law.

Each customary marriage results in the establishment of a separate house with a specific rank.  The rank is determined by the ranking system adopted by the particular tribal group.  Complex ranking is usually used.  It takes 2 main forms:  firstly, each house has a relative rank according to the date of marriage, with the first wife and her house occupying the highest rank.  All other wives are ranked according to the date of marriage.  Secondly, the houses are divided into two separate sections.  The first wife is the main wife and her house forms the senior house in the first section.  The second wife is the right-hand wife and her house is the senior house in the second house.  All further wives are added, in turn, to the two sections and their ranking is determined according to the date of marriage.  The husband is always the family head of all the houses.  

Assets a customary spouse acquires become either general (family) property, or house property.  The position of a person usually determined ownership of property.  Anything obtained by or through a member of a particular house belongs to that house, for example, wages earned by a particular wife and her children and lobolo paid for her daughters belongs that wife’s house.  The family head may allot property to a particular house.  The family head’s property and earnings and any unalloted property fall into the family estate, which is used to support dependants.  

In terms of the simple ranking system, each wife does not establish a separate house, but the property of the whole group, consisting of the family head and all his wives, forms one estate.  Each wife occupies a different rank, determined by her date of marriage.  The first wife is the chief wife and all other wives are ranked in the order of their marriages.  The husband is the head of the family.    

Spouses who entered into a customary marriage before the coming into operation of the Recognition of Customary Marriages Act may change their matrimonial property system with the court’s permission.  The application must be made by the spouses jointly and all other wives must be joined in the proceedings.  The court must be satisfied that:

1. There are sound reasons for the proposed change;

2. Sufficient written notice has been given to all creditors to whom the spouses owe more than R500 (or the amount stipulated in the Government Gazette);
3. No other person will be prejudiced by the proposed change.

The wife’s status

The Act abolished the wife’s status as perpetual minor and her husband’s guardianship over her.  The wife is equal to the husband and, subject to the matrimonial property system governing the marriage, has full status and capacity to acquire assets and to dispose of them, to enter into contracts and to litigate, in addition to any rights and powers that she might have at customary law.  However, the husband remains the family head and he control all family property, thus the wife’s capacity to deal with property and her capacity to act are still restricted.  Despite the “equality” provision, the relative status of each wife remains unaltered in terms of customary law, so the chief wife retains the customary rights associated with her superior status.
Dissolution of the marriage

(a)  Divorce
(i) Ground for divorce

Irretrievable breakdown of marriage.  This may be determined with reference to the circumstances which formerly constituted the customary-law grounds for divorce.

(ii) Consequences of divorce

Patrimonial consequences

The court has the powers conferred on it by sections 7, 8, 9 and 10 of the Divorce Act, 1979.  Therefore, the court has the power to incorporate a settlement agreement, make an order regarding post-divorce maintenance of one of the spouses, redistribute assets if the marriage is subject to complete separation of property, order forfeiture of patrimonial benefits, and make an order regarding costs.  It may also subsequently rescind, vary or suspend a maintenance order.  The parties’ pension interests are deemed to form part of their assets upon divorce.

The court’s power to order redistribution is restricted to marriages which are subject to complete separation of property, which it is submitted customary marriages amount to as a result of the need to remedy inequity between the spouses.  

Because the contract for the delivery of lobolo is concluded between the bridegroom and the bride’s father, it does not relate to the spouses’ matrimonial property and is not automatically terminated by the dissolution of the marriage.  However, the high court has jurisdiction to entertain such claims.

Interests of the children of divorcing parents

The court is competent to make an order regarding the guardianship or custody of minor children of a customary marriage.  The Recognition of Customary Marriages Act applies section 6 of the Divorce Act as well as the Mediation in Certain Divorce Matters Act 24 of 1987 to the dissolution of the marriage.  This means that a family advocate must investigate the welfare of the child and furnish the court with a report and recommendations, which are considered in determining guardianship, custody, access and maintenance.

Maintenance

The court is specifically required to take into account any provision or arrangement that has been made in accordance with customary law.  The payment of lobolo and isondlo (delivery of an animal by a father to the person who raised his child) probably qualifies as factors in terms of this provision.

(iii) Joinder

The court may order that any person who has a sufficient interest in the matter may be joined in the divorce proceedings.  This may include the husband’s other customary wives and the wife’s father as lobolo holder.
(iv) Jurisdiction

A divorce order must be obtained from the high court, family court, or divorce court.  Customary law still plays a prominent role in the mediation of disputes prior to divorce.
(v) Interim relief

Pending divorce, either spouse may apply for maintenance pendent elite, a contribution towards costs, interim custody of a child, and/or interim access to a child in terms of Rule 43 of the Uniform Rules of Court.

(b)  Death

With the exception of KwaZulu-Natal, customary law provides that a customary marriage is not necessarily dissolved by a spouse’s death.  The wife’s death never destroys the house created by her marriage and nor does it necessarily end the marriage.  After her death, her husband may take a “seed raiser” to produce children for the deceased wife’s house.  This custom is known as the sororate is practiced mainly if the deceased wife is not survived by a son.  The husband’s death does not terminate a customary marriage.  The custom of levirate allows the deceased husband to be replaced by one of his paternal male relatives.  Any child the woman has with this man is deemed to be her deceased husband’s child.
The Recognition of Customary Marriages Act does not deal with the issue of the dissolution of marriage by death, hence lending credence to the sororote and levirate customs and the fact that death does not automatically terminate a customary marriage.

Customary marriages entered into after the coming into operation of the Recognition of Customary Marriages Act

The legal requirements for a valid customary marriage

Such a marriage is valid if the bride and groom are over 18 and both have consented to the marriage and the marriage is negotiated and entered into or celebrated in accordance with customary law.

Despite the rule of customary law, the age of majority is the same for men and women – 21 years of age.  If either spouse is a minor, his or her parents or legal guardian must consent to the marriage.  If their consent cannot be obtained, the provisions of section 25 of the Marriage Act apply – the minor can ask the commissioner of child welfare to consent to the marriage.  If the parents or guardians or the commissioner of child welfare withholds consent, the minor may approach the high court for consent.  The high court will only consent if it is of the opinion that the parent or guardian or commissioner’s refusal is without adequate reason and contrary to the minor’s best interests.
If a minor marries without consent, section 24A of the Marriage Act applies to the customary marriage, hence the marriage is voidable at the instance of the minor or the minor’s parents or guardian.  The parent or guardian must make the application to have the marriage set aside before the minor attains majority and within 6 weeks from the date on which he or she becomes aware of the existence of the marriage.  The minor must make such an application before attaining majority or within 3 months thereafter.  The order as to dissolution must be in the interests of the minor child.
A minor below 18 years of age may only enter into a customary marriage if the Minister of Home Affairs or the Minister’s designate considers the marriage desirable and in the parties’ interests.  If ministerial consent is granted, the prospective spouses must still comply with all the other requirements for a valid marriage, such as obtaining consent from parents and guardians.  If the marriage of a minor below 18 years of age takes place without ministerial consent, the Minister may ratify the marriage.

The forbidden degrees of relationship for purposes of a customary marriage are determined in accordance with customary law.   Generally, marriages who may not enter into a civil marriage may not enter into a customary marriage.

Registration of the marriage

The marriage must be registered within 3 months of the date of the wedding.  Either spouse may apply for registration and must furnish the necessary information to enable the registering officer to be satisfied that the customary marriage exists.  A certificate of registration is issued, bearing the parties’ identity, date of their marriage, and any lobolo agreed to.  The certificate is prima facie proof of the existence of the customary marriage and other particulars contained in it.
If the spouses do not request registration, any party who has “a sufficient interest in the matter” may request the registering officer to enquire into the existence of the marriage.  If a valid marriage exists, it must be registered and a registration certificate must be issued.

Non-registration does not affect the validity of the marriage.

Proprietary consequences of the marriage and control of the matrimonial property

(a) A customary marriage a minor entered into without consent

(i)  Patrimonial consequences if the marriage is set aside

Section 24(1) of the Matrimonial Property Act governs the patrimonial consequences if the court dissolves the marriage.  The court can therefore make any order with regard to the division of the spouses’ matrimonial property that it deems just.
(ii) Patrimonial consequences if the marriage is not set aside

The issue of a minor’s unassisted customary marriage is unlikely ever to arise in practice, because it is unheard of for the couple’s family groups not to participate in the arrangements for a customary marriage.
(b) Other customary marriages

(i) Monogamous customary marriage

If the marriage is the husband’s only marriage, the matrimonial property system is determined by the same rules that apply to civil marriages – if no antenuptial contract is entered into, the marriage is in community of property.  If they do enter into an antenuptial contract, the provisions of the antenuptial contract determine their matrimonial property system.  If the marriage is in community of property, section 14 to 20 and section 24 of the Matrimonial Property Act apply to it.  Thus, the rules which govern administration of the joint estate, litigation by or against a spouse who is married in community of property, damages for non-patrimonial loss that are paid or recovered by such a spouse, the spouse’s delictual liability, and the statutory protective measures one spouse can employ against the other are exactly the same for civil and customary marriages.
The couple should approach the court for permission to change their matrimonial property system during the subsistence of their marriage in terms of section 21(1) of the Matrimonial Property Act.

(ii)  Polygynous customary marriage

Prior to the celebration of the new marriage, the husband must obtain the court’s approval of a written contract which will regulate the future matrimonial property system of his marriages.  If the husband’s existing customary marriage is in community of property or out of community with the accrual system, the court must terminate the matrimonial property system and effect a division of the property.  The court must ensure that the property is equitably distributed, and take into account all relevant circumstances of the family groups which would be affected if the application were granted.  The court requires that all persons with a sufficient interest in the matter, such as the husband’s present wife or wives and his future wife, are to be joined in the proceedings.  The Act authorizes the court to allow amendments to the proposed contract, grant an order subject to conditions, or refuse the application.
The accrual system cannot operate in a polygynous customary marriage, due to the provisions of section 3(1) of the Matrimonial Property Act.  

Complete separation of property seems to be the only option.  Application of this system would not occasion many practical difficulties as the husband and each of his wives would simply retain their own estates.  But complete separation of property is unfair to wives who do not have an opportunity to build up their own estates.  Upon divorce, the court may make “any equitable order that it deems just”, but in the case of death, no remedy is available to polygynous customary wives.
The wife’s status

The wife is equal to the husband.  The objection that the matrimonial property system which operates in the marriage virtually negates the wife’s power to acquire and deal with property and enter into contract does not apply to customary marriages which are concluded after the coming into operation of the Act, as the customary-law proprietary consequences do not operate in these marriages.  Both spouses’ capacity to enter into contract and to litigate is limited by the provisions of the Matrimonial Property Act if the marriage is in community of property.

Dissolution of the marriage

(a)  Divorce
(i) Ground for divorce

Irretrievable breakdown of marriage.  This may be determined with reference to the circumstances which formerly constituted the customary-law grounds for divorce.

(ii) Consequences of divorce

Patrimonial consequences

The court has the powers conferred on it by sections 7, 8, 9 and 10 of the Divorce Act, 1979.  Therefore, the court has the power to incorporate a settlement agreement, make an order regarding post-divorce maintenance of one of the spouses, redistribute assets if the marriage is subject to complete separation of property, order forfeiture of patrimonial benefits, and make an order regarding costs.  It may also subsequently rescind, vary or suspend a maintenance order.  The parties’ pension interests are deemed to form part of their assets upon divorce.

The court’s power to order redistribution is restricted to marriages which are subject to complete separation of property, which it is submitted customary marriages amount to as a result of the need to remedy inequity between the spouses.  

Because the contract for the delivery of lobolo is concluded between the bridegroom and the bride’s father, it does not relate to the spouses’ matrimonial property and is not automatically terminated by the dissolution of the marriage.  However, the high court has jurisdiction to entertain such claims.

Civil marriage by a spouse who is a party to a customary marriage

Section 10(4) – parties to a civil marriage are not “competent to enter into any other marriage”.  A marriage concluded in contravention of this provision is void.

Parties to a customary marriage may not later enter into a civil marriage with another person.  They may enter into a civil marriage with each other, but the husband’s other customary marriages must first be dissolved.  A subsequent civil marriage in contravention of these provisions is void.

Section 10(2) – if a couple who is married at customary law subsequently also enters into a civil marriage with each other, their marriage is in community of properly unless they enter into an antenuptial contract.

The Recognition of Customary Marriages Act does not adequately regulate the consequences of the interface between the couple’s customary and civil marriage.  In terms of section 10(2), customary law applies in respect of the proprietary consequences before the date of the civil marriage and the provisions of section 10(2) apply as from the date of the civil marriage.  This is because section 10(2) prescribes the matrimonial property consequences in “the marriage” “when a marriage is concluded as contemplated in subsection (1)” and section 10(1) governs the capacity of spouses who are married at customary law to “contract a marriage with each other under the Marriage Act” (that is, to conclude a civil marriage).  Thus all assets acquired before the civil marriage will still be governed by the customary-law principles of family and house property, while all assets acquired as from the date of the civil marriage will fall into the Matrimonial Property Act.  The customary marriage is terminated at the date of the civil marriage, but the termination is not retroactive.
The Constitution and customary marriages

MUSLIM MARRIAGES
Recognition of Muslim marriages
1) Statutory recognition

Child Care Act, Births and Deaths Registration Act and Domestic Violence Act apply to religious marriages.  Further recognition is given in Civil Proceedings Evidence Act, Criminal Procedure Act, Transfer Duty Act and Estate Duty Act.
Daniels v Campbell:  a surviving spouse in a monogamous Muslim marriage qualifies as a “spouse” and “survivor” in terms of the Intestate Succession Act and the Maintenance of Surviving Spouses Act.  The ordinary meaning of the word “spouse” encompasses a party to a Muslim marriage.  However, this only applies to spouses in monogamous Muslim marriages, although in future polygynous marriages could also possibly apply to spouses who institute claims in terms of the Maintenance of Surviving Spouses Act.
2)  Judicial recognition

Ryland v Edros:  court held that contractual obligations flowing from a de facto monogamous Muslim marriage can be recognized and enforced as between the parties despite the fact that the marriage is potentially polygynous.  The spouses are bound, as against each other, by their contractual undertakings under Islamic law.  The court rejected the 1983 decision in Ismail v Ismail, in which the appeal court had held that a polygamous union and the contractual obligations flowing from it could not be recognized because polygamy conflicts with public policy.  In Ismail v Ismail, the court had considered only the views of one group of our pluralistic society, which is unacceptable.  The decision in Ismail v Ismail no longer precludes a court from enforcing a claim emanating from the marriage contract between Muslim spouses.
Enforcing the contractual obligations which flow from a Muslim marriage does not mean that the marriage is equated with a civil or customary marriage and also does not result in full legal recognition of the Muslim marriage.

Amod v Multilateral Motor Vehicle Accidents Fund:  extension of dependant’s action for loss of support to the surviving spouse in a monogamous Muslim marriage.  This was a claim for loss of support against the Multilateral Motor Vehicle Accidents Fund and the court a quo rejected the claim.  On appeal, the court held that the decisive issue was not whether or not the plaintiff as lawfully married to the deceased but whether or not the deceased was under a legal duty to support her in a relationship which was worthy of recognition and protection in terms of the common law.  A claim for loss of support would arise subject to the following requirements:
(a)  the deceased had a legally enforceable duty to support the dependant;

(b)  that duty arose from a marriage in accordance with the tenets of a recognized and  

  
 accepted faith;

(c)  that duty deserved recognition/protection for the purposes of a dependant’s claim.
Boni mores of our society require that the contractual duty of support which flows from a Muslim marriage should be recognized and be legally enforceable at common law. The Fund was therefore ordered to compensate the plaintiff for her loss of support.

The Muslim Marriages Bill

All Muslim marriages concluded before the coming into operation of the proposed legislation will be subject to its provisions unless the spouses jointly elect to exclude those provisions.  The provisions of the legislation will not apply to Muslim marriages which are concluded after the coming into operation of the proposed legislation unless the spouses elect to be bound by the legislation.

If the legislation applies to a Muslim marriage, the marriage will be recognized as a valid marriage in terms of South African law if it meets all the requirements set by the proposed legislation.  If the legislation does not apply, the marriage will only be governed by Islamic law and will not be recognized as a valid marriage in terms of South African law.

Legal requirements for a valid Muslim marriage

These requirements apply to marriages concluded after the coming into operation of the proposed legislation:

1. The bride and groom must consent to the marriage.  Marriage by proxy is allowed (representative), but then the marriage officer must ascertain from the proxy whether the bride and groom have consented to the marriage;

2. The bridge and groom must both be above the age of 18 years;
3. If either party is a minor, his or her parents or legal guardian must consent to the marriage;

4. The parties must not be within the prohibited degrees of relationship, which degrees are to be determined in accordance with Islamic law;

5. The witnesses who are required by Islamic law must be present at the tme of the conclusion of the marriage;

6. The marriage must be contracted in accordance with the formulae prescribed by Islamic law;

7. The marriage officer who conducts the marriage ceremony must register the marriage and ensure that the spouses understand the registration process.  He or she must also inform the spouses that they may conclude a standard contract or a contract of their choice regulating their marital regime, and must present the parties with examples of such a contract. 

The proprietary consequences of the marriage and control of the matrimonial property

A Muslim marriage to which the legislation applies will be out of community of property without the accrual system unless the spouses enter into an antenuptial contract.  A husband will only be allowed to enter into another Muslim marriage if he obtains court approval of the marriage as well as the proposed written contract regulating the future matrimonial property system of his marriages.

The wife’s status

Husband and wife are equal in human dignity and have full status, capacity and financial independence, including the capacity to own and acquire assets and dispose of them, to enter into contracts, and to litigate.

Dissolution of the marriage

(a)  Divorce

(i) Grounds for divorce

The marriage will be dissolved by way of Talãq, Faskh or Khula’.  A Talãq is the immediate or later termination of a Muslim marriage by a husband or his agent, through the use of the word Talãq or a synonym or derivative of that word in any language.  A Talãq can be revocable, in which case it does not terminate the marriage until the ‘Iddah (mandatory waiting period during which the wife may not remarry) has expired.  After having been pronounced 3 times, the Talãq becomes irrevocable.  A Faskh is a divorce decree which is granted by a court on either spouse’s application on a ground which is permitted by Islamic law.  Divorce by way of Khula’ refers to divorce at the instance of the wife in terms of an agreement for the transfer of property or other permissible consideration between the spouses according to Islamic law.
(ii) Consequences of divorce

A court which dissolves a Muslim marriage or confirms the dissolution of a Muslim marriage will have the powers contemplated in sections 7(1), 7(7) and 7(8) of the Divorce Act.  Thus, the court will have the power to incorporate a settlement agreement into the divorce order and to deal with the spouses’ pension interests like it would in a civil or customary marriage.

The spouses’ assets are also to be divided equally between them if this is just and equitable.  This is only possible if one of the spouses assisted or otherwise rendered services in the operation or conduct of the family business(es), or the spouses contributed to the maintenance or increase of each other’s estate, or the estate of either of them to the extent that it is not practically feasible or otherwise possible to accurately quantify the separate contributions of each spouse.

When a polygynous Muslim marriage is dissolved, the court is obliged to take all relevant factors into consideration, such as post-nuptial alteration of the spouses’ matrimonial property system, and the court order regarding the matrimonial property system of the polygynous marriage.

In respect of maintenance, all relevant circumstances also need to be considered, including the fact that a husband must maintain his wife during the ‘Iddah.  If the wife has custody of the minor children, the husband must remunerate her for her services during the period for which she has custody.  Such remuneration could include the provision of a separate residence.  The wife is furthermore entitled to remuneration for a breastfeeding period of 2 years from the birth of a baby.

The court has the power to make an order regarding guardianship, custody or access.  The Divorce Act and the Mediation in Certain Divorce Matters Act apply to the dissolution of a Muslim marriage.  The best interests of the child are paramount.

(iii) Jurisdiction and appeals

Provisions governing a court’s jurisdiction to dissolve a civil marriage apply.  However, because a pronouncement in respect of a Muslim marriage by a non-Muslim judge is impermissible, the head of the relevant court must appoint a Muslim judge or acting judge to adjudicate disputes.  The court must also be assisted by 2 Muslim assessors.  Rule 43 applications may be decided by non-Muslim judges.  Unopposed proceedings and proceedings in which the spouses have concluded a settlement agreement are to be heard by a Muslim judge sitting without assessors.

(iv) Alternative dispute resolution

Compulsory mediation is essential.  The dispute must be referred to a Mediation Council before or after the institution of legal proceedings, but prior to the adjudication of the dispute by a court.  A mediation agreement must be submitted to a high court, family court or divorce court within 30 days.   If satisfied, the court may confirm the mediation agreement.  If mediation is unsuccessful, the dispute may be adjudicated by the court.
Muslim spouses may agree to refer their dispute to an arbitrator.  The decision of the arbitrator will be binding and will not have to be confirmed by the court unless it affects the welfare of minor children or a person’s status, upon which time it will have to be confirmed by the high court.  The court may review the arbitration award.

(b)  Death

The mandatory ‘Iddah during which a widow may not remarry is 130 days if she is not pregnant at the time of her husband’s death.  If pregnant, the ‘Iddah lasts until she gives birth.

A surviving spouse may lodge a claim against the deceased spouse’s estate for any unpaid dower (money, property or anything of value which the husband must give to the wife as an ex lege consequence of the marriage in order to establish a family and lay the foundations for affection and companionship) or any tangible contribution recognized by Islamic law.
Civil marriage by a Muslim spouse

A spouse who is a party to a Muslim marriage to which the proposed legislation applies will not be allowed to enter into civil or customary marriage with the same wife or another woman.

Spouses will be allowed to convert to a civil marriage they concluded with each other prior to the entry into force of the proposed legislation into a Muslim marriage.  All provisions of the proposed legislation will apply, except requirements for validity and registration of a Muslim marriage.  Proprietary rights will remain unaffected.

The Constitution and Muslim marriages

The two main constitutional values at issue are freedom of religion and non-discrimination on the ground of religion, on the one hand, and sex and gender equality on the other.

Section 15(3)(b) of the Constitution provides that legislation recognising the particular marriages or system of law must be consistent with the rights contained in section 15(3) and the other provisions of the Constitution.  

Polygyny is actually the only obstacle to the recognition of Muslim marriages.  Howevever, non-recognition of Muslim marriages most probably results in far greater inequality and indignity for Muslim women.

HETEROSEXUAL AND SAME-SEX LIFE PARTNERSHIPS

A life partnership refers to living together outside marriage in a relationship which is analogous to, or has most of the characteristics of a marriage.  Also known as domestic partnership, cohabitation, living together, concubinage, de facto marriage, and common-law marriage.
None of the ex lege consequences of marriage automatically ensue if a couple lives together without getting married.  This is the case regardless of whether or not the life partners are legally permitted to marry each other.  Life partners do not automatically have the right to share in each other’s property during its subsistence or upon its termination.  They also do not inherit from each other in terms of the rules of intestate succession.  Through legislation and court decision, some of the consequences of marriage have been extended to life partnerships, especially same-sex life partnerships.
The constitutional court has recognised that the family is a social institution of vital importance and that “families come in many shapes and sizes”.  Marriage between heterosexuals “represents but one form of life partnership”.

Recognition of heterosexual life partnerships

Section 21(13) of the Insolvency Act includes a heterosexual life partner in the definition of a spouse.  Thus, if one heterosexual life partner becomes insolvent, the other’s estate also vests in the master of the high court and thereafter in the trustee of the insolvent estate.  But if the insolvent life partner is still married, it is his or her spouse’s estate (and not the life partner’s estate) which vests in the master and the trustee.  In terms of the Compensation for Occupational Injuries and Diseases Act, a “wife or husband” is entitled to claim compensation as the employee’s dependant if the employee was killed in the course of his or her employment, and only if the employee did not also have a spouse.

The Estate Duty Act, Pension Funds Act and Income Tax Act, as well as the Maintenance Act, Domestic Violence Act and Rental Housing Act all extend the same protection to heterosexual and same-sex life partners and treat both groups as spouses and accords the relevant protection against discrimination.

Volks NO & Others v Robinson & Others:  Maintenance of Surviving Spouses Act was declared unconstitutional to the extent that it fails to include permanent life partners.  This amounts to unfair discrimination on the grounds of marital status as well as infringes the right to dignity.  In effect, a permanent life partnership is included in the definition of “marriage”, a permanent life partner is deemed to be a spouse, and a surviving permanent life partner is deemed to be a surviving spouse.
Recognition of same-sex life partnerships

The Pension Funds Adjudicator has held that pension fund rules which exclude same-sex life partners from benefits that are conferred on spouses and heterosexual life partners, unfairly discriminate against same-sex life partners on the ground of their sexual orientation and such discrimination is unjustifiable.

Medical Schemes act provides that a medical scheme may not be registered if its rules unfairly discriminate against anyone on the ground of, inter alia, sexual orientation.

Langemaat v Minister of Safety and Security challenged the constitutionality of rules and regulations of police medical scheme, which allowed only the legal spouse, widow or widower and the child of a member of the police force to be registered as the member’s dependent.  The effect of the rules and regulations excluded many de facto dependants of members of the police force, which amounted to discrimination.  Our courts have been willing to extend recognition to same-sex life partnership, hence Judge Roux’s statement that “parties to a same-sex union, which has existed for years in a common home, must surely owe a duty of support, in all senses to each other”.
MARRIAGE

Formalities regulated by the Marriage Act and apply to civil marriage concluded within South Africa.  No spouse in a marriage entered into under the Marriage Act may during such marriage enter into another marriage.
Marriage must be concluded between a man and a woman, solemnized by a person appointed or authorized as a marriage officer.  A male of 18 years and older but under 21, and a female of 15 years and older but under 21 needs the consent of his/her parents or guardians.  If the male is 14 to 17 years of age or the female is 12 to 14 years of age, the consent of the Minister of Home Affairs is also necessary.  If consent is refused, the High Court (as upper guardian) must be approached before a valid marriage can be entered into.
The ceremony must be concluded in a building.  However, in Ex parte Dow 1987 (3) SA 829 D, the court found that it was never the intention of the legislature that non-compliance with these formal requirements be punished with nullity.

Customary marriages are governed by the Recognition of Customary Marriages Act.  Customary marriage is defined as a marriage concluded in accordance with customary law, being the customs and usages traditionally observed amongst the indigenous African peoples of South Africa and which form part of the culture of those peoples.  The Act recognizes marriages that are valid at customary law and existing before 15 November 2000 or that are customary marriages entered into after 15 November 2000 which comply with the provisions of the Act.  The Act applies to each of a person’s customary marriages where a person is a spouse in more than one customary marriage.  To be recognized as a valid customary marriage, the prospective spouses must both be over 18 years, consent to be married to each other under customary law and the marriage must be negotiated and entered into or celebrated in accordance with customary law.  The Marriage Act, 1961 may apply to a customary marriage if the spouses are married exclusively to each other.  Where a prospective spouse is a minor, both parents, or the legal guardian if there are no parents, must consent to marriage, failing which Section 25 of the Marriage Act applies.  
The spouses to a customary marriage must register their marriage within 3 months after the marriage.  The registering officer will issue a certificate of registration, which constitutes prima facie proof of the particulars contained in it.  Failure to register a customary marriage does not affect its validity.

