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(c)

(d)

()

In which one of the cases mentioned below did the court hold that the words
“cannot reasonably know” in section 15(9)(a) of the Matrimonial Property Act
88 of 1984 should be interpreted in light of what the reasonable person should
have known?

1" Distillers Corporation Ltd v Modise
2] Badenhorst v Bekker

[3] De Wet v Jurgens

41 Bopape and Another v Moloto

In Mr and Mrs Nel's antenuptial contract Mr Nel undertakes to transfer an
insurance policy to Mrs Nel as soon as their first child is born. This clause is
called a

] succession clause
2] “clean break” clause
[3] reversion clause

prig marriage settlement

The accrual system can be described as a type of postponed community of
profit. Which one of the following statements is correct?

[1}~  Except when the protective measure provided for in section 8 of the
Matrimonial Property Act 88 of 1984 is applicable, a spouse’s claim to
share in the accrual of the other spouse’s estate only arises at the
dissolution of the marriage.

2] During the subsistence of the marriage the claim to share in the
accrual is an asset in the estate of the ultimate recipient.
[3] During the subsistence of the marriage the right to share in the other

spouse's accrual is transferable and liable to attachment.
[4] A spouse’s right to share in the other spouse’s accrual forms
part of his or her insolvent estate

Mr and Mrs Roux got married out of community of property with the accrual
system in 1998. When they married, Mr Roux had R5 000 and no debts. Mrs
Roux now sues Mr Roux for a divorce. Suppose that during the subsistence of
the marriage money depreciated to such an extent that, according to the
consumer price index, R2,00 now has the same value as R1,00 had at the
beginning of the marriage. Which one of the following amounts reflects the net
commencement value of Mr Roux's estate at the time of the dissolution of the
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M+ R10000
2  R5000
[3] RO
[4] R2 500

(2)

@)

(2)
[12]
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Answer
(a) [31.% (See the prescribed textbook pp 83-84.)
(b)  [41.” (See the prescribed textbook p 98.)
(c) [11.¥ (Seethe study guide p 104.)
(d)  [4].% (See the prescribed textbook pp 115-116.)
(e) [1]® (See the prescribed textbook p 120.)
f [1].%  (See the study guide pp 121-122.)
QUESTION 5
$ ;
Mr and Mrs Kahn got married in community of property in 1999. They now wish to apply, in
terms of section 21(1) of the Matrimonial Property Act 88 of 1984, to the High Court to
change their matrimonial property system to one that is out of community of property with
application of the accrual system.
(a)  Name the requirements which must be met before the court will make an order
for alteration of Mr and Mrs Kahn's matrimonial property system in terms of
section 21(1) of the Matrimonial Property Act 88 of 1984. (3)
(b)  Mrand Mrs Kahn want the new matrimonial property system (accrual system)
to apply to their marriage as from their wedding date. Will the court make such
a retroactive order? Fully explain your answer with reference to authority. 9)
[12]
9 Answer

(a)

(b)

The spouses have to apply jointly” to the High Court for leave to change their matrimonial

property system. The court will grant the application if the spouses can convince the court
that:

» sound reasons exist for the proposed change'”
. notice of the proposed change has been given to all the creditors of the spouses'"!
¢ no other person will be prejudiced by the change'"

There are four possible marks for this three-mark question.
(See the prescribed textbook p 129.)

There are conflicting decisions in this regard:
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In Ex parte Oosthuizen (1990 (4) SA 15 (E))™ the court held that a matrimonial property
systems cannot be changed with retrospective effect”’. The decision is based on a strict
interpretation of the wording of section 21. The court held, inter alia, that the words “future”
and “shall no longer apply” in section 21 are irreconcilable with retrospective alteration and
imply that the change operates from the date of the section 21 order and not from the date
of the marriage. o7 ™ oren of e sforemeniionee)

In Ex parte Krés (1986 (1) SA 642 (NC))"" the court held that a matrimonial property
system can indeed be changed with retrospective effect”’. The court held that too much
emphasis ought not be placed on the word “future” because the legislature might just as
well have used the word “new"” instead of “future”. The court also emphasised that, by
enacting section 21(1), the legislature wanted to move away from rigidity and that we
would once again have a rigid system if the matrimonial property system could not be
changed retrospectively, @ ik o ary o i aforementonss)

In Ex parte Burger (1995 (1) SA 140 (D))" the court held that, because the spouses would
merely be acting in conformity with the “normal basis of the accrual system” by introducing
the accrual sharing as from the date of the marriage, they would not be introducing the
accrual system with retrospective effect'"’. The court therefore held that it was unnecessary
to decide whether Krés or Oosthuizen was correct.”

Cronjé and Heaton are of the opinion that this reasoning is difficult to accept. If a change
which is applied for after marriage operates from the date of marriage, it cannot but be a
retroactive change.!" Because the implication of the decision is that spouses who invoke
section 21(1) have no choice but to alter their matrimonial property system with
retrospective effect - at least where they apply for introduction of the accrual system - it too
conflicts with the notion of flexibility emphasised in Krés's case.!”

Although strictly speaking the court in Oosthuizen's case probably interpreted the wording
of the Act correctly," the result in Krés's case is to be preferred because it is more in
keeping with the intention of the legislature, namely the creation of a flexible method for

altering the matrimonial property system'".

In the light of the conflicting cases it is impossible to give a definite answer to the question
whether the court is empowered to change Mr and Mrs Kahn's matrimonial property
system with retrospective effect.”

There are 13 possible marks for this nine-mark question.

(See the prescribed textbook p 131 and Cronjé DSP & Heaton J Casebook on the South
African Family Law [the prescribed casebook] pp 195-204.)

Yo
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QUESTION 6

Mr and Mrs Venter got married in community of property in 1998 after Mrs Venter had
qualified as a pharmacist. Mr Venter has been a successful chartered accountant since
1995. In 1999 Mrs Venter began to provide soft drugs without prescription to teenagers.
When a shocked Mr Venter discovered what his wife had been doing, he told her that he
would divorce her should she continue with her unlawful conduct. Mrs Venter ignored this
and continued with her reprehensible conduct. When her employer discovered what was
going on, he reported her to the Medical Board which prohibited her from practising as a
pharmacist for the next three years (1 October 2002 to 1 October 2005). Mr Venter
considers Mrs Venter's dishonesty irreconcilable with a continued marriage relationship and
now sues her for a divorce. Mr Venter also requests ao‘/mieiture orde¥ in terms of section 9
of the Divorce Act 70 of 1979 since, according to him, it would be unfair and unjust if Mrs
Venter were to share upon divorce in the joint estate of R100 000, of which she only
contributed R25 000. The spouses cannot reach an agreement regarding the payment of
maintenance by Mr Venter to Mrs Venter: Mrs Venter claims permanent maintenance which
Mr Venter refuses to pay.

(a)  Mr Venter instituted the divorce action in terms of section 4 of the Divorce Act
70 of 1979 which provides for the irretrievable breakdown of a marriage. When
is a marriage considered to have been irretrievably broken down? Name the
criteria laid down by section 4(1) of the Divarce Act 70 of 1979 in this regard. (2)

(b)  Whatis the underlying principle governing the forfeiture of patrimonial benefits
(as contemplated in s 9 of the Divorce Act 70 of 1979)? (2)

(c) Explain how forfeiture of patrimonial benefits works by indicating what Mrs
Venter would forfeit in this case (in other words, where the marriage is in
community of property) should the court grant a total forfeiture order against
her. 2)

(d)  What role does Mrs Venter's conduct play in the granting of an order for
forfeiture of patrimonial benefits against her? Answer this question with
reference to authority. (Note that this question does not deal with the issue of
whether the three factors in s 9 of the Divorce Act 70 of 1979 should be
considered cumulatively.) (4)

(e)  Can the court, when considering Mr Venter's request for forfeiture of
patrimonial benefits, use considerations of fairess and justness? Answer only
"Yes” or “No" (1)

(f Mr Venter submits that Mrs Venter is not entitied to permanent maintenance
because of her qualifications. Indicate whether she might be entitled to any
other form of maintenance. Explain your answer with reference to relevant
case law. (5)
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@

Suppose Mr Venter is suffering from an incurable disease which will render

him unable to work in 10 years’ time. Will he be entitled to institute a claim for

maintenance against Mrs Venter in 10 years’ time? Answer “Yes” or “No” and

explain your answer. Also explain whether Mr Venter may be entitied to any

other form of maintenance. (4)
[20]

Answer

(@)

(b)

(c)

(d)

Section 4(1) of the Matrimonial Property Act 88 of 1984 lays down the following two
requirements for a marriage to be considered to have been irretrievably broken down:

- the marriage relationship must no longer be normal™”
- there must be no prospect of the restoration of a normal marriage relationship‘"’
(See the prescribed textbook p 139.)

The underlying principle governing the forfeiture of patrimonial benefits is that no person
ought to benefit financially” from a marriage which he or she has caused to fail .

(See the prescribed textbook p 150.)

Mrs Venter will not forfeit her own assets, in other words those assets which she had
brought into the joint estate (R25 000)."" She does however forfeit her claim to share in Mr
Venter's assets (R75 000)."” The court will therefore not divide the joint estate so that each
spouse receives half of the joint estate.”” The spouses are treated as if they were married
out of community of property (complete separation).!”

There are four possible marks for this two-mark question.
(See the prescribed textbook p 151.)

Substantial misconduct s listed in section 9(1) of the Divorce Act 70 of 1979 as one of the
factors that should be taken into account by the court to determine whether a party has
been benefited unduly if the forfeiture order is not granted.””

According to Wijker v Wijker (1993 (4) SA 720 (A)) substantial misconduct is not a
requirement for obtaining a forfeiture order'"'.

The Appellate Division decided the following regarding misconduct:

¢ The introduction of no-fault divorce has not done away with misconduct as a factor
to be considered when forfeiture of benefits is at issue.

¢ Misconduct can be considered because it falls within the ambit of ‘the
circumstances which gave rise to the breakdown" as contemplated in section 9(1)
of the Divorce Act.™
or

L%




