SECTION 1
Question one
Mr Masipa concluded a marriage with Mrs Masipa. At the time of entering into the marriage, Mr Masipa was aware of the fact that he was sterile but he fraudulently concealed this fact.
a)  What is the legal status of the marriage between Mr Masipa and Mrs Masipa? Refer to applicable case law in your answer.                                          (9)                                   
b)  What are the consequences of the marriage between Mr Masipa and Mrs     Masipa?                                                                                                                          (7)
                                                                                                                                       [16] 
 
SECTION 2
Question two
Mr and Mrs Bond are married in community of property. Mr Bond plans to perform the following juristic acts with property which all form part of the joint estate: selling a beach house which the family no longer use; signing surety for his (Mr Bond’s) brother who is starting a new business; purchasing a dairy farm in Kwazulu-Natal; selling ten expensive paintings which they hold mainly as investments in order to fund the dairy farm; receiving R50 000 from Unisa which is due to Mrs Bond as remuneration for services rendered and receiving a prize which Mrs Bond has won in a national crossword competition.
a)  Indicate which form of consent, if any, has to be obtained for each juristic
      act by Mr Bond.                                                                                                      (6)
b)  Accept that Mr Bond’s conduct seriously prejudices the interests of Mrs                                                                 
      Bond in the joint estate and mention 3 (three) statutory remedies Mrs
     
 
Bond may use against Mr Bond in such an instance.                                             (3)
                                                                                                                                         [9]
Memoranda
SECTION 1
Question one (a) – see p 38-39 of your prescribed textbook
· Sterility is one of the grounds which renders a marriage voidable (1).
· A voidable marriage refers to a marriage where grounds exist, before or at the time of the marriage, on which a court can be requested to set aside a marriage (1).
· Sterility refers to infertility, that is the inability to procreate (have children) whilst still being able to have sexual intercourse (1).
· In Venter v Venter it was held that if one of the parties at the time of a civil marriage fraudulently concealed the fact that he or she was sterile, the other party may have the marriage annulled (1).
· In Venter the wife knew that she was sterile but fraudulently concealed this fact from her husband. The court nevertheless rejected the husband’s action to have the marriage annulled as he did not allege that his wife had fraudulently concealed her sterility (1).
· In Venter it was thus held that it is not the mere fact of sterility, but the fraudulent concealment thereof, which forms the basis for the action (1).
· In Van Niekerk v Van Niekerk, however, the court held that the mere fact of sterility renders the civil marriage voidable, regardless of whether it was fraudulently concealed or not (1).
· Prof Heaton, the author of the prescribed textbook, is of the opinion that the decision in Venter is preferred to that in Van Niekerk and that it is not the mere fact of sterility but the fraudulent concealment thereof which should found the action (1).
· This approach is supported by the decision of the Constitutional Court in National Coalition for Gay and Lesbian Equality v Minister of Home Affairs in which it was held that “procreative potential is not the defining characteristic of conjugal relationships” (1).                   (9)
 
Question 1 (b) – see p 39 of your prescribed textbook
·  A voidable civil marriage remains in force and has all the normal legal       consequences of a valid civil marriage until it is set aside by a court order (1).
· A decree of annulment is thus compulsory and not merely declaratory (1).
· During its subsistence the marriage affects the parties’ status, ie they have equal capacity to manage the joint estate if the marriage is in community of property (1).
· The effect of a decree of annulment is retroactive, meaning that all the consequences of the marriage are extinguished as from the date of solemnisation (1).
· The legal status of the parties then returns to the same position as if the marriage never took place (1).
· However, the interests of third parties are protected: the validity of transactions with third parties that were concluded prior to the annulment of the marriage is not affected by the decree (1).
· The interests of children are also protected: children who are born or conceived during the subsistence of a voidable marriage which is annulled are deemed to be children born from a valid marriage which is terminated by divorce (1).                                                                               (7)
                                                                                                                                        
SECTION 2
Question 2 (a)- see p 75-77 of your prescribed textbook
· Selling a beach house: Mrs Bond’s prior written consent, attested by two competent witnesses. (1)
· Signing surety for his brother: Mrs Bond’s prior written consent, attested by two competent witnesses. (1)
· Purchasing a dairy farm: Mrs Bond’s written consent, attested by two competent witnesses. (1)
· Selling ten paintings: Mrs Bond’s written consent (without any further requirements). (1)
· Receiving R50 000 from Unisa as remuneration due to Mrs Bond: Mrs Bond’s oral or tacit consent. (1)
· Receiving a prize Mrs Bond has won: Mrs Bond’s oral or tacit consent. (1)                                                      
                                                                                                                                        (6)
 
Question 2 (b)- see p 80-82 of your prescribed textbook
· The statutory right to adjustment upon dissolution of the joint estate(1) in terms of s 15(9)(h) of the Matrimonial Property Act(1).
· Suspension on Mr Bond’s powers in respect of the joint estate(1) in terms of s 16(1) of the Matrimonial Property Act(1).
Immediate division of the joint estate(1) in terms of s 20 of the Matrimonial Property Act(1)                                                                           (6) (2014-03-31 14:23)
Section 3 / Study Units 7 to 13 of the Study Guide:
Dissolution of a Civil Marriage
 
Question 1 [5]
Mr and Mrs Fightingfit have concluded a civil marriage in 1975.  Lately they have encountered difficulty in their marriage and they now decided to live apart for a trial period in an attempt to resolve their marital problems. Mr Fightingfit approaches you for legal advice on the possibility of extra-judicial separation while they “work on their marriage”. Furnish Mr Fightingfit with a detailed answer in this regard.
 
Question 2 [9]
While Mr and Mrs Fightingfit were living apart, as explained in Question 1 above, Mr Fightingfit proved to be a very aggressive person. He was convicted on eleven counts of assault with the intent to do grievous bodily harm and as a result was eventually declared a habitual criminal and sentenced to 5 years’ imprisonment. Mrs Fightingfit now approaches you with the news that she wants to divorce Mr Fightingfit because of this. Advise Mrs Fightingfit on whether a ground for divorce has indeed been established on these facts.
 
Question 3 [20]
During your consultation with Mrs Fightingfit, as contemplated in Question 2 above, Mrs Fightingfit wants to know from you whether a court has a discretion to refuse a decree of divorce in her case since she was only married in a civil ceremony. Would your answer differ if Mrs Fightingfit’s marriage has
 
 
also been concluded in accordance with the prescripts of a particular religion? Fully explain the position to Mrs Fightingfit, addressing any constitutional concerns she might have in this regard.
 
Question 4 [10]
Mrs Fightingfit is aggrieved and ashamed by Mr Fightingfit’s poor conduct and is of the opinion that this poor conduct on Mr Fightingfit’s part should justify a forfeiture order against him. Explain to Mrs Fightingfit what a forfeiture order entails, what role misconduct plays in the determination of the granting of such an order and refer to applicable reported case law to substantiate your answer.
 
Question 5 [12]
Towards the end of your consultation with Mrs Fightingfit she conveys to you that she and Mr Fightingfit entered into a duly executed and registered antenuptial contract prior to their marriage in 1975 which excluded community of property and community of profit and loss. Today Mr Fightingfit’s estate is worth R4.5 million and hers is only worth about R100 000. Feeling very sorry for herself, Mrs Fightingfit tells you that, during the subsistence of the marriage, she maintained the household, raised the children singlehandedly and also assisted Mr Fightingfit in his business as an undertaker, working her fingers to the bone without ever receiving any remuneration. Advise Mrs Fightingfit whether she has a claim against Mr Fightingfit’s estate. Clearly explain to her what the prerequisites and requirements for such a claim are and refer to applicable reported case law to substantiate your answer.
 
 
 
 
Question 6 [10]
Finally, Mrs Fightingfit wants to know from you whether she can rely on her marriage to Mr Fightingfit to provide her with maintenance for life, especially in the light of Mr Fightingfit’s misconduct which caused the final breakdown of the marriage and the fact that she is currently only engaged in limited paid employment. Furnish Mrs Fightingfit with a complete answer and substantiate your answer with applicable reported case law.
 
(2014-04-11 12:19)
Section 3/ Study Units 7 to 13 of the Study Guide:
Dissolution of a Civil Marriage
 
MEMORANDUM
 
Question 1 [5] – prescribed textbook p 109 and the study guide p 61
· Yes, extra-judicial separation may be agreed upon by the parties.(1)
· An extra-judicial separation agreement is an agreement between the spouses that they will live apart and may furthermore entail an agreement on the proprietary consequences which are to operate while they are living apart.(1)
· Such an agreement remains valid only for as long as both parties uphold it.(1)
· Despite a separation agreement, either spouse may still approach the court to institute divorce proceedings, seek an order regarding parental responsibilities or to amend a maintenance agreement they might have entered into.(1)
· The separation agreement only operates between the spouses and does not bind third parties whatsoever.(1)                                                                              [5]
 
 
Question 2 [9]  - prescribed textbook p 115-118 and the study guide p 67-68
· One of the grounds for divorce that currently exist in our law is irretrievable breakdown of the marriage.[1]
· Section 4(1) of the Divorce Act(1) lays down two requirements for irretrievable breakdown, namely that the marriage relationship between
 
 
the parties must no longer be normal(1) and that there must be no prospect of the restoration of a normal marriage relationship between the spouses.(1)
· Section 4(2) of the Divorce Act(1) lists the guidelines for irretrievable breakdown.(1)
· One of these guidelines is that a court has declared the defendant (Mr Fightingfit) a habitual criminal and the defendant has been imprisoned as a result of the sentence.(1)
· Section 4(2) only provides guidelines and parties may also prove irretrievable breakdown in another way.(1)
· It is thus evident that a ground for divorce has indeed been established on our facts.(1)                                                                                                                                                           [9]
 
Question 3 – prescribed textbook p 120-122 and the study guide p 69
· The use of the word “may” in sections 3, 4 and 5 of the Divorce Act creates the impression that the court has a discretion to  refuse to grant a divorce even if one of the grounds for divorce has indeed been proved.(1)
· In Smit v Smit the court recognised the existence of such a discretion.(1).
· In Schwartz v Schwartz, however, the Appellate Division (now the Supreme Court of Appeal or SCA) remarkedobiter that a court does not have such a discretion but that it must grant a divorce once one of the grounds for divorce has been proved.(1)
· Recently, in Levy v Levy, the Appellate Division confirmed the opinion of the court in Schwartz and expressly rejected the opposite view held in Smit.(1)
· Generally speaking the court thus does not have a discretion to grant Mrs Fightingfit a divorce once a ground for divorce has been proved and she was only married in a civil ceremony.(1)
 
 
 
 
· Yes, the answer would indeed differ if Mrs Fightingfit’s marriage has, in addition to a civil ceremony, also been concluded in accordance with the prescripts of a particular religion.(1)
· In terms of section 5A of the Divorce Act the court may refuse to grant a divorce if, despite the divorce, one or both of the spouses will not be free to remarry unless the marriage is also dissolved in accordance with the prescripts of one or both of the spouses’ religion or unless a religious barrier to remarriage is removed.(1)
· This discretion to grant a divorce, however, falls away if the spouse(s) has taken all reasonable steps to dissolve the religious marriage or remove the religious barrier.(1)
· The aim of section 5A is to relieve the desperate position a Jewish woman, for example, may find herself in if her husband refuses to grant her a Jewish religious divorce (called a get).(1)
· In Amar v Amar the court ordered a husband who was unwilling to grant his wife a get to pay maintenance to his wife who was not otherwise entitled to maintenance from him, until such time as their marriage was dissolved by the granting of a get.(1)
· A constitutional concern which may arise in this regard is that section 5A violates the constitutional right to equality(1) as it treats spouses whose marriages are governed by religious law differently from spouses whose marriages are not governed by religious law.(1)
· However, equality does not require that all persons are treated alike(1) but it rather strives towards substantive equality.(1)
· Substantive equality demands that spouses whose marriages are governed by religious law which could be exploited by one spouse (usually the husband) to unduly prejudice the other (usually the wife) should indeed be treated differently.(1)
· As such, section 5A in fact conforms to substantive gender equality.(1)
· A second constitutional concern may be that section 5A violates the constitutional right to freedom of religion(1)as a spouse to a secular divorce action could be forced to take certain religious steps.(1)
 
 
 
· However, this limitation to freedom of religion is justifiable in view of the purpose of section 5A, which is to achieve substantive equality.(1)                                [20]
 
Question 4 – prescribed textbook p 130-131, study guide p 77-78 and the prescribed casebook p 194-196
· Section 9(1) of the Divorce Act stipulates that a court can order total or partial forfeiture of benefits.(1)
· A forfeiture order entails that, upon divorce, a court can order that one of the parties loses the patrimonial benefits which he or she required on the basis of his or her marriage to the other party.(1)
· According to section 9(1) the court, in making such an order, can take the following factors into account: the duration of the marriage(1), the circumstances which led to the breakdown of the marriage(1), and any substantial misconduct on the part of either spouse.(1)
· In Wijker v Wijker the court discussed the role that misconduct plays in the determination of whether a forfeiture order will be granted.(1)
· The court held that misconduct can indeed be considered as it falls within the ambit of “circumstances which led to the breakdown of the marriage” as contemplated in section 9(1).(1)
· The fact that section 9(1) lists “substantial misconduct” as a separate factor does not mean that misconduct cannot be considered as a factor which led to the breakdown of the marriage.(1)
· Substantial misconduct may also include conduct that had nothing to do with the breakdown of the marriage and may for this reason have been included as a separate factor.(1)
· In Wijker the court found that the trial court had erred in taking into account the husband’s conduct as a factor which contributed to the breakdown of the marriage.(1)                                                                                                             [10]
 
 
Question 5 – prescribed textbook p 133 paragraph (a) and p137-139, study guide p 83-84 and the prescribed casebook p 207-213
· Section 7(3) of the Divorce Act empowers a court to, in limited circumstances, make an order that the assets or part of the assets of one spouse be transferred to the other spouse upon divorce(1) if the court considers this to be just.(1)
· There exist two prerequisites for a redistribution order, namely that the spouses must have been married to each other prior to the commencement of the Matrimonial Property Act, on 1 November 1984, with an antenuptial contract which excludes community of property, community of profit and loss and any accrual sharing(1), or that the spouses must have been married prior to the commencement of the Marriage and Matrimonial Property Law Amendment Act, on 2 December 1988, in terms of section 22(6) of the Black Administration Act 38 of 1927.(1)
· Mrs Fightingfit clearly meets the first prerequisite above.(1)
· Section 7(4) of the Divorce Act sets out two requirements for the granting of a redistribution order, namely that the spouse who seeks the order must have contributed directly or indirectly to the maintenance or increase of the other spouse’s estate during the subsistence of the marriage(1), and that the court must be satisfied that, because of such contribution, is will be equitable and just to make a redistribution order.(1)
· Mrs Fightingfit clearly meets the first requirement above.(1)
· In Beaumont v Beaumont the parties were married in 1964 with an antenuptial contract excluding all community of property and profit and loss.(1)
· During the subsistence of the marriage the wife, like Mrs Fightingfit on our facts, kept house for her husband and raised the children, fulfilling the ordinary duties of a wife.(1)
· Upon divorce the court, in applying the one-third guideline, awarded the wife an amount of R150 000 of the husband’s estate.(1)
 
 
 
· In light of the prerequisites, requirements and decision in Beaumont, Mrs Fightingfit will succeed in a claim for a redistribution order against Mr Fightingfit.(1)                                                                                                                                                   [12]
 
Question 6 – prescribed textbook p 153-155, study guide p 93 and the prescribed casebook p 250 and 254-259
· Section 7(2) of the Divorce Act empowers a court which grants a divorce to also make an order it deems just in respect of the payment of maintenance by one party to the other.(1)
· Women can no longer rely on marriage to provide them with maintenance for life.(1)
· Women who, like Mrs Fightingfit, are engaged in limited paid employment are expected to increase their participation in such employment after divorce.(1)
· Women in Mrs Fightingfit’s position are usually granted rehabilitative maintenance only.(1)
· Rehabilitative maintenance entails that women who have an earning capacity are awarded maintenance for a limited period only, during which they should be trained or retrained to take up paid employment or to increase their participation in paid employment.(1)
· In Botha v Botha the court described the purpose of rehabilitative maintenance as enabling a spouse to participate effectively and profitably in normal economic life.(1)
· In Kooverjee v Kooverjee the court cautioned that an arbitrary period for the payment of rehabilitative maintenance would not address the ultimate need for self-sufficiency(1) and stressed that the de facto position of women in society, which denotes domestic and child-care responsibilities, often renders true financial self-sufficiency illusory.(1)
· Mrs Fightingfit would thus not be able to rely on her marriage to Mr Fightingfit to provide her with maintenance for life.(1)
 
 
 
· As far as Mr Fightingfit’s misconduct is concerned, the court in Kroon v Kroon stated that a spouse’s misconduct may indeed be taken into account by the court when making a maintenance order.(1)                             [10]
(2014-04-22 09:57)



Section 4 to end / Study Units 14 to 20 of the Study Guide:
 
Civil Unions;  Customary Marriages;  Muslim and Hindu Marriages;  Life Partnerships;  The Responsibilities and Rights of Parents and Children
 
Question 1 [10]
You are a successful lawyer specialising in Family Law. Peter, aged 23, and John, aged 40, consult you. They have been in a loving relationship for seven years and now want to have their relationship legally recognised. They specifically want to know from you what a “civil union” is and how this differs from a customary marriage. Advise them accordingly.
 
Question 2 [10]
Isaac and Tina entered into a customary marriage on 15 November 2008. Isaac now also wants to marry Elizabeth. Tina is worried that this second customary marriage would be detrimental to her matrimonial property interests. Fully advise Tina on the manner in which the Recognition of Customary Marriages Act 120 of 1998 safeguards her matrimonial property interests.
 
Question 3 [6]
Briefly explain what recognition was afforded by the court to Muslim and Hindu marriages in each of the following three cases:
Khan v Khan 2005 (2) SA 272 (T)                                                                              (2)
Ismail v Ismail 2007 (4) SA 557 (E)                                                                           (2)
Govender v Ragavayah [2009] 1 All SA 371 (D)                                                     (2)
 
 
Question 4 [6]
Briefly explain the recognition provided by the court to life partners in life partnerships in each of the following three cases:
Satchwell v President of the Republic of South Africa 2002 (6) SA 1 (CC)           (2)
Gory v Kolver 2007 (4) SA 97 (CC)                                                                              (2)
Volks v Robinson 2005 (5) BCLR 446 (CC)                                                                 (2)
 
Question 5 [10]
Rick and Daisy have been married for 5 years. At the time of their marriage Daisy already had a daughter, Rose aged 8, from a previous marriage. Another daughter, Petunia aged 2, was born from Rick’s and Daisy’s marriage. Rick and Daisy now consider divorce. Rick is very despondent and consults you. He wants to know 2 things from you: firstly, whether he is obliged to maintain his stepdaughter Rose. Secondly Rick wants to know whether the court will automatically award care of Petunia to his wife Daisy, as she will be considered to be a better care-giving parent. Advise Rick on these 2 questions.
 
(2014-05-06 09:57)
Section 4 to end / Study Units 14 to 20 of the Study Guide:
Civil Unions; Customary Marriages; Muslim and Hindu Marriages; Life Partnerships; The Responsibilities and Rights of Parents and Children
MEMORANDUM
 
Question 1 [10] – prescribed textbook p 193-196 and the study guide p 107-108
· In terms of section 1 of the Civil Union Act(1)  a civil union is the monogamous,(1) voluntary union(1) of two persons(1) who are at least 18 years of age,(1) which is solemnised and registered in accordance with the procedures prescribed by the Act.(1)
· Peter and John can thus obtain full legal recognition of their relationship by entering into a civil union.(1)
· The term “civil union” includes a marriage and a civil partnership concluded in terms of the Act.(1) It is entirely up to Peter and John to call their civil union a marriage or a civil partnership.(1) The requirements for and consequences of a civil union are in most respects exactly the same as those of a civil marriage.(1)
· A civil union differs from a customary marriage in the following respects: a minor cannot validly enter into a civil union even if he or she is assisted by a parent or legal guardian while the Recognition of Customary Marriages Act 120 of 1998 allows a minor to enter into a customary marriage provided that he or she obtains the consent of certain persons or institutions(1); a civil union is monogamous while a customary marriage is polygynous(1); a same sex couple (like Peter and John) can    enter into a civil union while only parties of the opposite sex can enter                          into a customary marriage(1); parties to a customary marriage are referred to as “husband” and “wife” while parties to a civil union are referred to as “civil union partners”(1).                                                                                       [10]
          There are 14 possible marks for this 10 mark question.
 
Question 2 – [10] – prescribed textbook p 211-212 and the study guide p 115
· In terms of section 7(6) of the Recognition of Customary Marriages Act(1) a husband who is already a partner in a customary marriage and wants to enter into another customary marriage must, prior to the celebration of the new marriage,(1) obtain the court’s approval of a written contract which is to regulate the future matrimonial property system of his marriages.(1)
· Isaac thus first has to enter into a court-approved contract.(1)
· If the existing customary marriage between Isaac and Tina is in community of property or subject to the accrual system,(1) the court must terminate the matrimonial property system and effect division of the property.(1)
· The court must ensure that the property is equitably distributed and consider all the relevant circumstances of the family groups that would be affected if the application were granted.(1)
· Although the Act does not expressly require that Tina and Elizabeth’s wishes should be taken into account, the court will presumably consider their views as part of the family groups’ circumstances.(1)
· All persons with a sufficient interest in the matter and, in particular, Tina and Elizabeth, must be joined in the proceedings.(1)
· The Act authorises the court to allow amendments to the proposed contract, grant an order subject to conditions or refuse Isaac’s application if, in the court’s opinion, any party’s interests (thus also
 
 
· Tina’s interests) would not be sufficiently safeguarded by the proposed contract.(1)
· It is submitted that failure on Isaac’s part to obtain such a court approved contract would render his subsequent customary marriage to Elizabeth void.(1) Any different interpretation to these stipulations in the Act would imply that court approval is unnecessary and a mere waste of time and money(1) and would leave the interests of the existing customary wives (Tina, in our case) and their family groups unprotected.(1)
 
There are 12 possible marks to this 10 mark question.                           [10]
 
 
Question 3 [6] – prescribed textbook p 234; 235 and 237 and the study guide p 121
 
· Khan v Khan : The Transvaal Provincial Division of the High Court (now the North Gauteng High Court) recognised the duty of support in a de facto polygynous Muslim marriage.(1) The court declared that it was no longer contra bonos mores to recognise the duty of support in such marriages.(1)                                                                                                                                                                 (2)
· Ismail v Ismail : The court gave effect to a contract of lease the parties to a Muslim marriage had concluded in respect of their matrimonial home, even though the husband was already a party to a civil marriage with another woman.(1) This decision was based purely on the factual circumstances regarding the contract of lease.(1) The court did not extend the right to occupy the matrimonial home (which operates in civil marriages and civil unions) to Muslim marriages.(1)                                                       (2)
There are 3 possible marks to this 2 mark question.
· Govender v Ragavayah : The court held that the word “spouse” in the Intestate Succession Act includes the surviving partner in a monogamous Hindu marriage.(1) This decision is in line with the Constitution as there is
 
 
· no constitutionally acceptable reason for distinguishing between judicial recognition of Muslim and Hindu marriages.(1) This decision was partly based on the decision in Daniels v Campbell.(1)                                                                   (2)
There are 3 possible marks to this 2 mark question.
 
Question 4 [6] – prescribed textbook p 250-253, the study guide p 126 and the prescribed casebook p 351-357
 
· Satchwell v President of the Republic of South Africa : The court declared certain sections of the Judge’s Remuneration and Conditions of Employment Act unconstitutional and invalid(1) in so far as they denied benefits to a judge’s same-sex life partner(1) which were afforded to a judge’s wife.(1)                                                                                                                                                            (2)
· Gory v Kolver : The court declared the exclusion of same-sex life partners(1) from intestate inheritance from each other’s deceased estate in terms of the Intestate Succession Act(1) unconstitutional.(1)                          (2)
· Volks v Robinson : The court held that, in respect of heterosexual life partners,(1) the law may justifiably distinguish between married and unmarried persons(1) and withhold spousal benefits from unmarried persons.(1)                                                                                                                                                                       (2)
There are 3 possible marks to each of these 2 mark questions.
 
Question 5 [10] – prescribed textbook p 172-173 and 324-325
Whether Rick is obliged to maintain his stepdaughter:
· At common law a step-parent is not obliged to maintain his or her stepchild(1) as the duty rests on blood relationships and not on affinity (through marriage).(1) The court in Heystek v Heystek, however, expressed the opposite view.(1) The court held that the child’s
 
 
constitutional right to parental care extends to the step-parents and encompasses the child’s maintenance needs.(1)The court also held that the right to parental care imposes a duty of support on a step-parent.(1) Rick thus do have a duty to maintain his stepdaughter.(1)                                       (6)
Whether the court will automatically award care of Petunia to his wife Daisy:
· No.(1) The maternal preference rule has been rejected in several cases.(1) In Van der Linde v Van der Lindethe court held that mothers are not necessarily better able to be good parents on a day-to-day basis.(1) The court held that “mothering” refers to caring for a child’s physical and emotional well-being and that mothering is not only a component of a mother but also forms part of a father’s being.(1) The court emphasised that the quality of a parent’s role is not simply determined by gender(1) and a father can be just as good a “mother” as the child’s biological mother.(1) Generally maternity may not, on its own, be used to determine which parent should be awarded care.(1) Acknowledging the facts of the dynamics of pregnancy and the fact that there is often no one that can quite take the place of a child’s mother does not amount to unfair gender discrimination.(1) In considering the child’s best interests, the court may have regard to maternity but may not afford undue weight to it or turn it into the only consideration.(1)                                                      (9)
There are 15 possible marks to this 10 mark question.
