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2.22 TIME AND PLACE OF WEDDING CEREMONY; PRESENCE OF PARTIES AND WITNESSES

(a) The provisions contained in the Marriage Act
2.22.1 Section 29 of the Marriage Act provides as follows:

(1) A marriage officer may solemnise a marriage at any time on any day of the week but shall not be obliged to solemnise a marriage at any other time than between the hours of eight in the morning and four in the afternoon.

(2) A marriage officer shall solemnise any marriage in a church or other building used for religious service, or in a public office or private dwelling-house, with open doors and in the presence of the parties themselves and at least two competent witnesses, but the foregoing provisions of this subsection shall not be construed as prohibiting a marriage officer from solemnizing a marriage in any place other than a place mentioned therein if the marriage must be solemnised in such other place by reason of the serious or longstanding illness of, or serious bodily injury to, one or both of the parties.

(3) Every marriage-

1. which was solemnised in the Orange Free State or the Transvaal before the commencement of this Act in any place other than a place appointed by a prior law as a place where for the purposes of such law a marriage shall be solemnised; or

2. which by reason of the serious or longstanding illness of, or serious bodily injury to, one or both of the parties was solemnised before the commencement of the Marriage Amendment Act, 1968, in a place other than a place appointed by subsection (2) of this section as a place where for the purposes of this Act a marriage shall be solemnised,

shall, provided such marriage has not been dissolved or declared invalid by a competent court and provided further that neither of the parties to such marriage has after such marriage and during the life of the other, already lawfully married another, be as valid and binding as it would have been if it had been solemnised in a place appointed therefor by the applicable provisions of the prior law or, as the case may be, of this Act.

(4) No person shall under the provisions of this Act be capable of contracting a valid marriage through any other person acting as his representative.

(b) The Department of Home Affairs' suggested provision
2.22.2 The Department of Home Affairs proposed the following provisions:

27(1) A marriage officer may solemnise a marriage at any time on any day of the week but shall not be obliged to solemnise a marriage at any time other than between the hours of eight in the morning and four in the afternoon.

(2) A marriage officer shall solemnise any marriage in a building or in a public office or private dwelling-house, with open doors and in the presence of the parties themselves and at least two competent witnesses, but the foregoing provisions of this subsection shall not be construed as prohibiting a marriage officer from solemnizing a marriage in any place other than a place mentioned therein if the marriage must be solemnised in such other place by reason of the serious or longstanding illness of, or serious bodily injury to, one or both of the parties.

(3) No person shall under the provisions of this Act be capable of contracting a valid marriage through any other person acting as his or her representative. 

(c) Comments on the media statement
2.22.3 A number of respondents were of the view that section 29(2) should be amended. Mr Justice S Selikowitz[145] remarks that in his experience couples regularly marry in various places which do not strictly conform to the currently permitted places, marriage officers do not appear to apply the provisions of the Act strictly and many marriages are therefore conducted outside, wine farms in the Boland and the top of Table Mountain being popular at present. He notes that from time to time these marriages become the subject of court evaluation and the ramifications of an order declaring the marriage void are such that the Courts invariably find that they can overlook the defect and treat the marriage as valid, or where necessary declare it to be valid. He therefore considers that the existing situation is undesirable and should be reviewed. Mr DP Kent[146] considers that section 29(2) appears to be archaic and that other than for religious purposes, there appears to be no sound reason why a building or type of building for that matter should play a role in the conclusion of a marriage contract and he therefore proposes that these references be deleted. Rev Andre le Roux[147] proposes that the law regarding the place in which marriages are conducted be broadened to include "a building specifically set aside for the purpose of weddings". He motivates this by saying that many people choose to be married at a guest farm where a wedding chapel has been set aside for the service and with reception venues on the property. He notes that under present law the couple need to find a legal venue to re-do the legal declarations, sometimes requiring a great deal of time and travelling to do so, all this despite the fact that the service was conducted by a marriage officer in what used to be a church or chapel but which is no longer used for religious services, or a chapel constructed for the purpose of weddings.

2.22.4 The Campus Law Clinic and Mrs Olga Kruger are of the view that the places where a marriage can take place should not be so restrictive. The Campus Law Clinic further remarks in regard of section 29(4) of the Act that this provision has implications for Islamic marriages which are conducted by proxy and that safeguards should be considered with regard to instances where fraud could be committed. The attorneys Bouwer and Cardona[148] suggest that marriages solemnised outdoors be recognised in their entirety. Ms Donna Vos, the President and High Priestess of the Pagan Association explains that their marriages take place usually in an outside environment, as they are nature based, although marriages may take place within a more sheltered environment at times.

2.22.5 Mr D de Wet suggests on behalf of the Church of Jesus Christ of Latter-Day Saints that section 29 be amended by the deletion of the words “with open doors” in the section. Mr De Wet points out the following reasons for the proposed amendment:

1. The provision that there should be open doors has its historical origin from the canon law and the practise of the Church of England. It is a relic from the past and no longer serves a purpose.

2. If it be deemed necessary that there be openness in the solemnisation of marriages or if it is deemed necessary that persons who wish to object to an intended marriage be given an opportunity of doing so, then this can be provided for in some other way.

3. The requirement of open doors is unconstitutional as a result of the provisions of section 9 (equality), section 15 (freedom of religion) and section 31(1) (cultural and religious practices) of the Constitution.

2.22.6 Mr De Wet states that the Church has a procedure for the solemnisation of marriages which is in accordance with the provisions of the Marriage Act except section 29(2). He remarks that in terms of Church doctrine a Church marriage is required to take place inside Church buildings set aside and dedicated as Temples[149] which is open only to members of standing[150] of the Church. He further explains that the Church marriage is thus conducted in public and affords objectors an opportunity to object, but the public and objectors are restricted to being Church members. Mr De Wet notes that in order to comply with the open door policy of section 29(2) of the Marriage Act Church members are subjected to undergoing two marriage ceremonies. He considers that it would be fair and just to amend the subsection to accommodate the religious beliefs and practices of the Church and others whose beliefs and practices do not require an open door policy and the present law is unnecessarily onerous in that it requires married couples belonging to the Church to participate in two separate ceremonies. Mr De Wet also states that Church doctrine provides that a Church marriage be witnessed by two witnesses and that only members of the Church who qualify in terms of Church doctrine to enter into a dedicated Temple may attend the marriage ceremony. Mr De Wet remarks that a specific marriage formula is adhered to by the Church officer solemnizing the Church marriage and that the prescribed marriage formula is a material requirement of a Church marriage. Mr De Wet makes the following suggestions in this regard, namely that legislation provides - 

· that dedicated Church Temples in South Africa, as designated by the Church, be an acceptable venue for a civil marriage ceremony to be open to all persons holding a valid Temple recommend or certificate in terms of the tenets and doctrines of the Church: 

· that the marriage formula of the Church, as prescribed by Church doctrine, be an acceptable marriage formula for the purpose of concluding a legally recognised civil marriage in a Church Temple.

2.22.7 Mr De Wet considers that the common legislative requirement that marriages be contracted in buildings that are open to the public or with open doors, is a product of history that has existed within the legislative traditions of various legal systems for centuries. He states that historically, “open doors” was a companion requirement to the publication of banns and served the same purpose. He notes that these formalities were specifically developed to provide adequate opportunities for concerned individuals to object to a marriage on the basis of a known impediment, such as a lack of parental consent (if either of the parties had not yet reached the age of majority), consanguinity, or affinity. Mr De Wet remarks that the historical roots of the “open doors” requirement originated in England at a time when communities were small and closely-knit, when these communities were also somewhat immobile and tended to be centred around the local parish. He notes that the “open doors” formality was also developed at a time when clandestine marriages presented serious social, religious, but mostly economic ramifications. He remarks that the policy behind the legislative language was that any member of the community who knew of a lawful impediment to the marriage should have an adequate opportunity to object before the alliance was created. 

2.22.8 Mr De Wet notes that as the English law developed over time, marriage legislation was a process of consolidation rather than reformation of prior law, and, as a result, the modern application of the open doors requirement to current social-economic conditions is unnecessarily restrictive. He remarks that although sound legal policy at the time of enactment, many subsequent social and legal changes have virtually eliminated the need to perform weddings with “open doors”. Mr De Wet considers moreover, that modern compliance with this historic formality no longer provides a practical or effective opportunity to object. Mr De Wet sets out the historical background of the open doors requirement in his submission. He notes that historically, marriages in many cultures were contracted under close community supervision, and, for example, from the time of Constantine, Roman law did not require any formal ceremony or certificate for a valid marriage. He states that legally all that was required was consent and the absence of any prohibition based on such impediments as kinship or social status. He notes that, in Roman culture, a marriage was also a public event that involved the joining of two families, and the long-term consequences of the alliance were understood to have a profound influence upon the wider community. 

2.22.9 Mr De Wet explains that the primary purpose of marriage was the transferring of family name and property to the next generation, which ensured the continuation not only of the individual family lines but of the Roman state itself. Therefore, he says, Roman law, which was naturally reflective of the culture, required not only the consent of the bride and groom, but also that of the paterfamilias, or the male head of each family. Mr De Wet points out that a formal betrothal between family patriarchs followed by arranged marriage was customary among Christians and non-Christians in the Roman empire, and that during medieval times the custom of obtaining patriarchal consent grew obsolete in many legal systems and cultures as social mores changed. He notes that in the Anglican society which was influenced to a considerable degree by Roman law, consent of the parties was eventually the only formality required to contract a valid marriage. He remarks that this formless requirement initially allowed and eventually encouraged clandestine marriages despite the existence of impediments such as infancy or prohibited degrees of consanguinity. He notes that the chief concerns with these clandestine marital alliances were, however, the resulting economic consequences, such as property rights and the determination of an heir at law. Mr De Wet points out that of particular concern was the fact that because a woman’s property immediately vested in her husband, a clandestine marriage provided an effective method whereby a man could obtain a rich heiress’ property without the knowledge or consent of her parents. 

2.22.10 Mr De Wet notes that during the Middle Ages clandestine marriages grew commonplace and were a source of much trouble and grief to the Church of England, and that the Church of England consequently promulgated canonical laws that imposed formalities designed to give the public notice of the upcoming ceremony and, most particularly, an adequate opportunity to object. He points out that despite the Church of England’s canonical efforts to deter clandestine marriages, it appears that the Church had no power to invalidate them, and finally and as a result to the ineffectiveness of Canon law, Lord Hardwicke’s Act was passed in the early part of the 18th century which effectively eliminated the formless common law marriage in England. Mr De Wet remarks that in 1836, the passing of the Marriage Act in England finally made it possible for all religious denominations to marry according to their own rites, and even allowed civil marriage before a superintendent registrar, so long as specified formalities designed to publicise the marriage were met. He states that these formalities were based upon the prior legislation and included requirements such as the publication of banns, posting public notice in the office of the superintendent registrar, and the conducting of a formal ceremony with open doors. 

2.22.11 Mr De Wet considers that historically-based formalities such as the “open doors” requirement meet current social needs as effectively as a suit of medieval armour during a battle where the combatants employ automatic weapons and long-range missiles. He points out that the underlying purpose from bodily harm still exists, but new weapons create new dangers and thus require measures for self-preservation. He considers similarly that the historic marriage formalities tend to make marriage unnecessarily complex and restrictive and reflective of the needs and social conditions of the early nineteenth century rather than those of the late 20th century. Mr De Wet points out that although marriage was once a public, community-supervised event, it is increasingly viewed as a most private, personal matter that is almost completely free from community intervention. He remarks that there continues, however, to be valid social justification for some level of community involvement and that marriage creates a legal status unlike any other, with inherent rights and responsibilities that affect not only the individuals involved, but the society at large.

2.22.12 Mr De Wet considers that legislative tradition with respect to marriage reflects a genuine effort to balance the equally but sometimes conflicting principles of the natural right to marry and the social need to marital stability. Mr De Wet notes that there are four basic underlying requirements for a valid marriage which have existed for centuries and continue to reflect sound public policy. First, he points out, there must be certainty that a marriage has in fact been created. He says that this requirement goes primarily to the understanding of the parties themselves — there must be no doubt that a marriage has indeed been formed. Secondly, he remarks, there must be proof of the marriage via public records. He considers that this second requirement is also intended to provide an adequate opportunity to conduct the appropriate pre-marital investigation to assess the soundness of the proposed alliance, ie the capacity of the parties to marry barring lawful impediments. He notes thirdly, that the marriage must be based upon mutual consent and the absence of fraud, and finally, some recognised form of solemnisation is required. He notes that each of these requirements is based upon sound public policy that has existed throughout a rich legislative history and continues to reflect social needs. He however considers that there is no indication that any of these four basic requirements are furthered to any practical degree by the “open doors” language found in the Marriage Act. He is of the view that the original legal basis behind the “open doors” formality and the social conditions which both created its demand and ensured its effectiveness no longer exist.

2.22.13 Advocate BW Burman SC was requested by the Church of Jesus Christ of Latter-Day Saints to consider the constitutionality of section 29(2). He notes that the disadvantaged group are the members of the Church. He points out that it must be considered whether their interests have been unfairly discriminated against, and these interests must be weighed up against the purpose of section 29(2) of the Marriage Act. He remarks that the discrimination is not so much that the Church is treated the same as everybody else — they are as section 29(2) applies to everybody — but that being different to others they are not treated differently. Adv Burman states that the Church is different in that its marriage formalities require a closed door policy — that is that access is not open to the general public but is restricted to Church members. He considers that to require members of the Church to undergo two marriage ceremonies impairs their dignity or affects them in a comparably serious manner. Adv Burman points out that it must be remembered that the guarantee of equality lies at the very heart of the Constitution.[151] Adv Burman considers that the Mthembu[152] case can be seen as an example of tolerance and of treating different people differently, that is, recognising their difference. He also notes that section 9(5) of the Constitution provides that religious discrimination is unfair unless it is established that it is fair.

2.22.14 Adv Burman considers that regard must be had to the background and purpose of the open door policy and the extent to which the purpose is achieved by requiring an open door. He points out that the policy behind the legislative language was historically that any member of the community who knew of a lawful impediment to the marriage should have an adequate opportunity to object before the marriage was entered into, and although marriage was once a more public community supervised event than it is today and is increasingly viewed as a private personal matter, it is not completely free from community interest. He also considers that there continues however to be a valid social justification for some level of community involvement. 

2.22.15 Adv Burman considers that it may be said that the open door policy is a system based on a legal fiction of the past. He points out that given the historic purpose of the open door language and its current application to present day society it is apparent that this formality is no longer entirely useful, and that the original legal basis behind the open door formality and the social conditions which both created its effectiveness are diminished. Adv Burman remarks that if this statement is correct and there is presently little requirement or necessity for the policy then it could be shown that the discrimination is fair or that the policy could be justified in terms of section 36(1) of the Constitution. He considers that if there is a requirement for the policy then its purpose may be achieved in various other ways. He suggests that one example is that it could be a requirement that objections be made to the marriage officer an hour before the ceremony. He points out that the present position of the Marriage Act is that as bans are not necessary, there is no publicity to the intended marriage. Adv Burman remarks that it is his view that there are prospects that section 29(2) will be found unconstitutional as it offends religious equality. 

2.22.16 Adv Burman refers to the case of S v Lawrence[153] which dealt with the right to sell liquor on a Sunday and which was prohibited by the Liquor Act. It was argued that the closed days provision was inconsistent with the right to freedom of religion as it induced a submission to a sectarian Christian concept of the proper observance of the Christian Sabbath. The Court held that a law which compelled observance of the Christian Sabbath against the religious freedom of those who held other beliefs would be inconsistent with section 14 of the Constitution. The Court held that the essence of the concept of freedom of religion is the right to entertain such religious beliefs as a person chooses, the right to manifest religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest religious beliefs by worship and practice or by teaching and dissemination. Adv Burman notes that the Court held that there might be circumstances in which endorsement of a religion or a religious belief by the State would contravene the freedom of religion provision of section 14 of the Constitution, and that this would be the case if such endorsement has the effect of coercing persons to observe the practices of a particular religion, or of placing constraints on them in relation to the observance of their own different religion. The Court pointed out that the coercion may be direct or indirect but it must be established to give rise to an infringement of the freedom of religion and that it is for the person who alleges that section 14 has been infringed to show that there has been such coercion or constraint. 

2.22.17 Adv Burman remarks that the open door policy is a policy which is founded on a practice by the Church of England and the canon law, and by making provision for that policy in a statute, the legislature is endorsing that religious belief and is so curtailing the Church’s beliefs. Hence, he argues, it has the effect of coercing the Church to observe the practice of a particular religion. Adv Burman notes that enforcing the open door policy is also compelling persons whose religious beliefs are different to observe that policy. He points out that in the minority judgment of O’Regan J, it was held that the requirements of the Constitution require more of the legislature than it to refrain from coercion and that it was required in addition that the legislature refrain from favouring one religion over others. He notes that fairness and even-handedness in relation to diverse religions is a necessary component of freedom of religion and that the value of equality and tolerance of diversity and the recognition of the plural nature of our society are among the values that underlie the Constitution. 

2.22.18 Adv Burman considers that it may be said that there is a public requirement that intended marriages be conducted and that this justifies the open door policy. He notes that this view would depend on whether the open door policy is achieving its purpose and whether there is no other way to achieve that purpose. He points out that the historical purpose of the policy does not seem to be effective in present times, and that there are other ways — as he mentioned above- in which the purpose of the policy can be achieved. He considers that another aspect of section 29(2) may also be referred to which prohibits marriages in the open-air or a structure that does not qualify as a building as it requires the marriage to be solemnised in a church or other building with open doors. He considers that if the purpose is openness then there should be no requirement of a marriage being solemnised in a building. Adv Burman notes that this requirement reconfirms the historical origin of the policy. He also states that the requirement of publishing bans which originated from the same historical origin was abolished some years ago. He notes that the effect of that is that publicity is no longer given of the intended marriage and any potential objector would not obtain knowledge of the intended marriage or where it was going to be performed, and so be able to object at the ceremony. Adv Burman refers also to section 31(1) of the Constitution and points out that it provides that persons belonging to a cultural, religious or linguistic community may not be denied the right, with other members of that community to enjoy their culture, practise their religion and use their language. He considers that this provision reinforces the acceptance of religious communities being allowed to practise their religion as they practise it. Adv Burman therefore considers that there is a reasonable prospect that section 29(2) of the Marriage Act[154] will be held to be unconstitutional as a result of the provisions of section 15 of the Constitution.

(d) Evaluation contained in the discussion paper
2.22.19 It was stated that the provision contained in the Australian Marriage Act was noteworthy. The Act provides that a marriage may be solemnised on any day, at any time and at any place, and that a marriage shall not be solemnised unless at least two persons who are, or appear to the person solemnising the marriage to be, over the age of 18 years are present as witnesses.

2.22.20 It was explained that the English Marriage Act requires that a marriage be conducted with open doors in the presence of two or more witnesses and a Registrar or authorised person, and the latter is often the celebrant.[155] An English register office marriage usually takes place in the office serving the district in which both parties reside and the requirement that the ceremony be conducted with open doors means that the doors need not actually be open provided they are not so closed as to prevent persons from entering that part of the building.[156] Places may be registered in England for conducting marriage ceremonies and, in order to qualify for registration, it must be a separate building which is a place of meeting for religious worship. An authorised person who is usually a minister of the religious group concerned may be nominated to celebrate marriages without the presence of the Registrar. The English State therefore licenses both the places where marriages can take place and those who can conduct them. The form of the ceremony is however almost entirely left to the parties and the authorities of the registered building. The prescribed form of a civil marriage requires the statement “I call upon these persons here present to witness that I, A.B., do take thee, C.D., to be my lawful weeded wife (or husband) and that the parties declare that they know of no lawful impediment to the marriage. The Archbishop of Canterbury has the power to licence marriages at any hour of the day or night in any church or chapel or other meet and convenient place whether consecrated or not. However, licences are today usually granted to permit marriages in places such as college chapels at Oxford and Cambridge which fall outside the range of parish church and other authorised Anglican chapels. With the exception of Quaker and Jewish marriages, and marriages by Special or Registrar-General’s Licence, it is an offence knowingly and wilfully to celebrate a marriage save between 8 am and 6 pm, although a marriage contracted outside these hours will be valid.

2.22.21 The Commission noted also that there were recent developments in the United Kingdom on the issue of marriage venues.[157] In February 1998 the Registrar General of Births, Deaths and Marriages of Scotland sought the views of the public on a possible change to the law of Scotland which would allow civil marriages (that is, those marriages which are not solemnised by a religious celebrant) to take place elsewhere than in the 250 local offices of authorised district registrars.[158] It was explained that it is widely accepted that the State should continue to take an interest in the legal and social aspects of marriage as an institution, but that in recent years the marriage ceremony has increasingly come to be seen as a matter whose elements, including venue and circumstances, are properly for choice by the couple, rather than part of a uniform package with elements all decided by some religious or municipal authority. The State's specific interests in the arrangements for civil marriage were identified as perhaps threefold, namely recording the relationship, seemliness and dignity of the ceremony and 'reasonableness' of venues for civil marriages.

2.22.22 The Scottish Registrar General remarked in regard to recording the relationship that the essence of the marriage ceremony is that the couple confirm their consent to the relationship, in the presence of each other, and in front of witnesses, after which it is formally and permanently recorded in an official book, and accuracy and reliability of the record are therefore essential. It was considered that the Scottish procedure whereby the paperwork for all marriages, civil and religious, before and after the ceremony, is done by the local registrar, an official specially appointed for the purpose, and by no-one else, works well and that the Registrar General sees no reason to propose change. In regard to seemliness and dignity of the ceremony, it was explained that marriage puts an official stamp of seriousness upon a relationship, and very significant legal and economic consequences flow from the multi-faceted marriage contract, underwritten by the State. It was said that since most people would regard it as important that the ceremony itself, marking the beginning of this contract, should focus the minds of the couple, and of others present, on its significance, marriage ceremonies, civil or religious, should therefore be seemly and dignified rather than tawdry or frivolous. The Registrar General further stated in regard to the 'reasonableness' of venues for civil marriages that a related but not quite identical point relates to civil marriage only. It was pointed out that the law of Scotland authorises a very wide range of religious celebrants to solemnisereligious marriages, and the effect is to put very few constraints upon the personal preferences of the couple for a religious marriage ceremony of a particular kind in a particular place. It was explained that whether they choose a cathedral, a mosque, their own home, a hotel, a canal-barge or a mountain-top, some celebrant can usually be found to marry them. It was said that religious celebrants can be presumed to have the moral authority to ensure it is done in a seemly and dignified way, and they are, by and large, free to make their own decisions about whether or not to conduct particular weddings, so if a celebrant is unhappy with anything inappropriate proposed by the couple, he or she can always refuse to conduct the marriage. It was also explained that registrars, by contrast - who are local council employees working to detailed instructions issued by the Registrar General - are acting as officials of the State and, as such, they find it much more difficult to refuse without good reason. 

2.22.23 The Registrar General noted that the State therefore has an interest in ensuring a rather greater degree of control over the 'reasonableness' of venues for civil marriages, because it needs to protect individual registrars from discomfiture in the face of couples' unusual choices of venue or circumstances, even where seemliness and dignity may not apparently be at risk. At the very least the State needs to offer some such protection against unreasonable demands in order to ensure it can recruit, retain and motivate people to be local registrars. 

2.22.24 The Registrar General explained that in Scotland over the period 1940-1998 the nature of the civil marriage 'product' has changed significantly and that a typical civil wedding was once a way of recording a relationship quietly in an ordinary office, during office-hours, and was in effect a 'non-ceremony' for people who for one reason or another did not want a church wedding.[159] It was also explained that some civil weddings still are of this nature, but many now are full-scale ceremonies, often at weekends, with traditional wedding attire, music, photography and video, and numerous guests present in addition to the two statutory witnesses. The Registrar General further stated that the Marriage (Scotland) Act 1977 allows civil marriages to be solemnised by any authorised registrar in his or her local registration office, and only in exceptional cases where a party is unable to attend by reason of serious illness and where the marriage cannot be delayed does the Act permit a civil marriage to be solemnised outside a registration office. 

2.22.25 Scotland, it was explained, offers a wide choice of some 250 offices with an authorised registrar, and the couple seeking to be married are not restricted to the office(s) in their area(s) of residence, and while some registrars work from home, or from small offices with limited scope for development, recent investment on the part of local councils has led to many marriage-rooms of commendably high quality. The Registrar General further said that until April 1995 English civil marriages were restricted to specific registration office(s), for the district(s) in which the couple lived, but the Marriage Act 1994[160], provided for the kind of choice of local office which was already available in Scotland - and in addition allowed local authorities in England and Wales to approve specific buildings for the celebration of civil marriages, and to set fees both for consideration of applications for approval and for the attendance of registrars on specific occasions to solemnisemarriages there. It was noted that the first feature of the English Act was important for many people, removing an irksome restriction, but the second feature has also proved popular. English law already designated specific buildings for religious marriages, so the 1994 Act fitted into the tradition of specifying buildings rather than celebrants, in contrast to Scotland.

2.22.26 During the summer of 1997, the Convention of Scottish Local Authorities (COSLA) indicated that they would like to see the second feature of the English 1994 Act - the approval of specific buildings for civil marriages - extended to Scotland.[161] The Registrar General and COSLA agreed that the 1977 Act arrangements for civil marriages have in general worked well and relatively few people complained to local registrars about lack of choice of marriage venues, and very few indeed complain to the Registrar General or to Ministers. It was stated that the freeing-up of the restrictive pre-1995 English & Welsh arrangements nevertheless generated UK-wide publicity, and this led to a significant number of enquiries to local registrars about the possibility of having a civil marriage at one or other attractive location, outside the confines of the local registration office. The Registrar General pointed out that these enquiries nearly all fell short of being complaints, but some registrars - and COSLA - felt that it is ultimately difficult to defend a position where couples have less choice in Scotland than in England & Wales and informal surveys of couples in a few registration districts have also pointed to a wish for a wider range of options. The Registrar General explained that the case for change is really a matter of principle, based on the desirability of extending freedom of choice.

2.22.27 The Registrar General and COSLA agreed that any new arrangement should be 'resource-neutral'. It was noted that an approval scheme would require a council official to inspect the marriage venue beforehand, and to consult with the council's local registrar, and that the additional costs of the approval process would need to be met by the fee charged to the manager of the venue, whose prices would reflect it, so the costs would ultimately be met by the couple, or whoever paid for the wedding. The significant extra costs of staffing the local registration service to solemnisemarriages at various locations in the district would similarly need to be met by an increased fee charged directly to the couple and the analogous fees charged vary fairly widely across England & Wales but, as might be expected, were nowhere trivial. Scotland would however have lower costs in that a marriage requires attendance of only one rather than two registrars. It was also pointed out that in general the experience in England & Wales has been encouraging and the key finding was that, after two years, few problems in practice have been identified which can be attributed to any loss of control by registrars operating off their home territory, although even in their own offices, registrars had to cope with occasional customers with unusual wishes[162] and with problem customers[163] even though such difficulties were rare.

2.22.28 The Registrar General and COSLA thought it might be worth considering minor extensions beyond what is allowed by the English scheme. One extension considered was the approval of “locations” or “places” rather than specific buildings, as in England & Wales which would allow a civil marriage within the curtilage of a building, for example in a marquee in the grounds, or on board a vessel provided it remained within the appropriate registration district, both circumstances which would already have been possible for religious marriages in Scotland. Another extension mentioned was to permit a location to have a temporary approval for a single specific wedding, not just a three-year authorisation as in England & Wales, and it was pointed out that a temporary approval would clearly be quite expensive, given that all the local council's costs had to be met. The Registrar General did not think there is any reason to rule out such flexibility if couples prove prepared to pay. 

2.22.29 The Registrar General indicated that there was widespread support for the idea of extended choice of venues for couples about to be married and of the 39 responses received, 36 were clearly in favour, although some did have reservations about certain aspects of the proposals.[164] The Registrar General pointed out that many responses underlined the need, articulated in the consultation paper, to retain the seemliness and dignity of the marriage ceremony, and several reservations related to the kinds of practical difficulties registrars might encounter should approval be allowed of temporary “one-off” venues, and several to the approval of various kinds of outdoor venues for weddings. COSLA's response confirmed their continuing support for the proposals. While there was agreement that the costs of new arrangements should fall on those benefiting rather than on council-tax payers some concern was expressed that the pricing should not result in choice being available only to the rich. The Registrar General noted that humanist respondents, and more tentatively the Law Society of Scotland, suggested that consideration should be given to allowing civil marriages to be solemnised by parties other than local council registrars. The conclusion was that those consulted were overwhelmingly in favour of the principle of new primary legislation to authorise civil marriage outside registration offices and that none of the several issues on which reservations were expressed appeared to be incapable of being addressed if the proposals are taken forward. It was explained that opportunities would exist to do this by means of the enabling primary legislation itself, by regulations under such an Act, by inclusion in the Registrar General's Handbook of Instructions to Registrars, or by more detailed local guidance issued by councils to their registrars. It was noted that the Registrar General’s consultation paper recognised - and all the responses served to confirm - that the detail of the guidance given on the operation of any new arrangements will be crucial to the acceptability and to the success of such arrangements, perhaps as much as the wording of the primary legislation, and if the proposals were to proceed, the co-operation of local councils and of local registrars in drawing up such practical guidance would be of great importance. 

2.22.30 It was also noted that the New Zealand Marriage Act provides on the issue of these formalities under discussion that every marriage solemnised by a marriage celebrant shall be solemnised at a place described in the marriage licence issued in respect of that marriage.[165] It also provides that subject to section 31(3) every such marriage shall take place between the persons named in the licence according to such form and ceremony as they may think fit to adopt. The Act also requires that every marriage must be celebrated with open doors in the presence of a marriage celebrant and 2 or more witnesses at any time between 6 a.m. and 10 p.m. The Act prescribes that during the celebration of every marriage each party to it shall say to the other: “... I, AB, take you CD, to be my legal wife (or husband),” or words to the same effect.[166]
2.22.31 The British Columbia Marriage Act states simply[167] that all marriages solemnised under the Act by a religious representative must be in the presence of 2 or more witnesses besides the religious representative, the ceremony must be performed in a public manner, unless otherwise permitted by licence, and both parties to the marriage must be present at the ceremony. The requirements for a civil marriage are that the marriage may be contracted before and solemnised by a marriage commissioner under a licence under the Act and on payment of the prescribed fee. The Act provides that if the marriage is contracted in a public manner in the presence of the marriage commissioner and 2 or more witnesses-

· each of the parties to the marriage in the presence of the marriage commissioner and the witnesses declares-

"I solemnly declare that I do not know of any lawful impediment why I, AB, may not be joined in matrimony to CD", and

· each of the parties to the marriage says to the other,

"I call on those present to witness that I, AB, take CD to be my lawful wedded wife (or husband)". 

2.22.32 In the case of Ex Parte Dow[168] Mr Justice Broome notes that the question raised by the application in the case is whether the marriage must be declared null and void on account of non-compliance with the provisions of s 29(2) of the Marriage Act 25 of 1961. What happened in the case was that the marriage was solemnised by a minister of the Presbyterian Church (he being a duly designated marriage officer) at a privately owned property on which stood a private dwelling house. In breach of the provisions of s 29(2), the entire ceremony took place in the front garden in the open. The Court notes that this is the only defect alleged. The applicant cited the oft-quoted case of Sutter v Scheepers[169] and Messenger of the Magistrate's Court, Durban v Pillay[170] in which Van den Heever JA made reference to the use in the Afrikaans version of the categorical imperative 'moet' as does section 29(2). The Court states that Mr Justice Van den Heever contended this was a strong indication that the Legislature intended disobedience to be visited with nullity. The Court further notes that the applicant drew attention to the exception contained in s 29(2) commencing with the word 'but,' which provides that non-compliance on account of serious or long-standing illness or serious bodily injuries to one or both of the parties, 'shall not be construed as prohibiting a marriage officer from solemnizing a marriage in any other place', and this, the applicant contended, was an indication that a marriage officer was prohibited from solemnizing a marriage outside a private dwelling house if, as in this case, there was no question of illness or injury.

2.22.33 Mr Justice Broome considers in the Ex Parte Dow case that this exception tends to confuse, or render uncertain, the alleged prohibition because it opens up an enquiry into what, for the purposes of the exception, constitutes serious or long-standing illness or serious bodily injury. He poses the question whether this means any illness or injury which renders it impossible or merely inconvenient or difficult to get into a church, public office or dwelling house. The Court notes that the applicant also relied on the provisions of s 35 which make it an offence for a marriage officer knowingly to solemnise a marriage in contravention of the provisions of the Act, and that the applicant submitted that this was another indication that the Legislature intended the provisions of s 29(2) to be complied with strictly or exactly.

2.22.34 The Court notes the history of the move away from the rule that an absolute (peremptory) enactment must be obeyed or fulfilled exactly, and that Colman J traced in Shalala v Klerksdorp Town Council and Another[171] that it is sufficient if a directory enactment be obeyed or fulfilled substantially' where he concluded by quoting the judgment in Maharaj and Others v C Rampersad[172]:

“The enquiry, I suggest, is not so much whether there has been ‘exact’, ‘adequate’ or ‘substantial’ compliance with this injunction but rather whether there has been compliance therewith. This enquiry postulates an application of the injunction to the facts and a resultant comparison between what the position is and what, according to the requirements of the injunction, it ought to be. It is quite conceivable that a Court might hold that, even though the position as it is not identical with what it ought to be, the injunction has nevertheless been complied with. In deciding whether there has been a compliance with the injunction, the object sought to be achieved by the injunction and the question of whether this object has been achieved are of importance.”

2.22.35 Mr Justice Broome states in the Ex Parte Dow case that in considering what the objects sought to be achieved are, it is necessary to trace the changes that have taken place in the formalities required for the conclusion of a valid marriage. He notes that in Roman law marriages were contracted by consent evinced by word or act in any way whatever, and refers to Hahlo’s South African Law of Husband and Wife[173] who describes how, when in the Middle Ages marriage in Western Europe passed under the jurisdiction of the Church, it became the practice for the parties to declare their consent to marry before a priest who would confer the Church's blessing on the couple, and that “it was the consent of the parties, and not the blessing by the priest, which brought the marriage into existence”. Mr Justice Broome notes that as early as 1215 the Fourth Lateran Council prescribed the publication of banns “in order to do away with the evils and abuses inherent in a system that permitted clandestine (ie secret) marriages”. He states that a contravention of these rules did not, however, affect the validity of the marriage, and the evil of clandestine marriages continued until the Church Council of Trent in 1563 prescribed that henceforth a marriage was to be invalid unless banns had been published and the parties had declared their consent to marry before a priest and no fewer than two witnesses. Mr Justice Broome notes that this form of marriage before a priest or marriage officer and witnesses became the standard form.

2.22.36 Mr Justice Broome states in the Ex Parte Dow case that he has not been referred to, nor has he found, any reference to the reason or need for the ceremony to take place indoors. He notes that the Natal Marriage Ordinance 17 of 1846, the Transvaal Huwelijks Ordonnantie 3 of 1871 and the Orange Free State Huwelijks Wet 26 of 1899 each provided for the publishing of banns or the issue of a special licence, and, as regards the time and place of the ceremony, the Natal Ordinance stated in s 21 as follows:

And in order to preserve evidence of marriages, and to make the proof thereof certain and easy, and for the direction of such ministers and marriage officers as aforesaid in the registration thereof, it is hereby further ordered that from and after the passing and taking effect of this Order, all marriages (except marriages by special licence to marry at any time and place where such special licences can be lawfully granted), shall be solemnised with open doors between the hours of eight in the forenoon and four in the afternoon, in the presence of two or more credible witnesses beside the minister or marriage officer who shall solemnise the same . . .

2.22.37 Mr Justice Broome further notes that section 13 of the Transvaal Law and section 17 of the Orange Free State Law provided respectively as follows:

13. No marriage shall be solemnised except between eight o'clock in the morning and four o'clock in the afternoon, and such in any church or other public building (used-Tr.) for religious service, public office or private dwelling house with open doors, and in the presence of at least two persons competent by law to act as witnesses; only in unforeseen circumstances shall it be permitted to solemnise marriages outside the hours provided.

17. A marriage may be legally solemnised on a Sunday or on any other day of the week, provided always that no marriage may be solemnised except between the hours of 8 in the morning and 4 in the afternoon, in some church or other public building devoted to divine service, public office or private house with open doors, and in the presence of at least two legally qualified witnesses.

2.22.38 Mr Justice Broome remarks in the Ex Parte Dow case that each statute made provision for the keeping of a register which had to be entered immediately after the solemnisation of the marriage, and that, unfortunately, he has not been able to have a sight of the relevant Cape statute. He notes that it is, however, interesting to note that on 29 May 1812 there was published the opinion of the Law Officers in England, dealing with the doubts that arose over the validity of marriages solemnised at the Cape by a Dr Halloran who posed as a clergyman, and that the opinion was “that the marriages solemnised at the Cape by the person officiating as a clergyman, under assumed or forged orders, cannot be vitiated or invalidated in any manner by the defect of the holy orders of priesthood imputed to him”. Mr Justice Broome also notes that substantially similar provisions were enacted in the Marriage Act 25 of 1961. He considers that the object of these provisions was essentially to ensure that marriages took place in public, that the public were to be informed of intended marriage so that any objections could be raised, and that a register to which the public had access be kept. He states that the constant reference to open doors is an indication that the public were to be permitted access to every marriage ceremony, the mischief being clandestine marriages. Mr Justice Broome refers to Voet 23.2.3[174] where there is also reference to, “in a private house” in the passage dealing with the dispensation in the need for three public callings of banns in the passage:

Marriage in private houses. It is the same if, when the triple calling has already been completed, ill health of the betrothed man or woman does not at all allow of a journey to the church or court or other place publicly appointed for the entering into of marriages; and for that reason it is requested that it may be allowed to conduct the formalities of marriage in a private house before a meeting of the neighbours. One who calls banns would not act with wisdom in Holland if he thinks that such a course is to be essayed without the consent of the magistracy, as can be gathered from enactments which have been made by the States of Holland.

2.22.39 Mr Justice Broome states in the Ex Parte Dow case that he has not been able to ascertain the basis for, or object of, the requirement that a marriage must be solemnised in a private dwelling as opposed to at, or in the precincts of, a private dwelling. He remarks that it seems to him that the object of these provisions is to avoid clandestine marriages, and that since its enactment the Marriage Act 25 of 1961 has been amended quite drastically in that the Marriage Act Amendment Act 51 of 1970 repealed ss 13 - 21 inclusive. Mr Justice Broome notes that these were the sections which provided for the publication of banns, proof thereof, the publication of notice of intention to marry, the issue of special licences to marry without the publication of banns or notice of intention to marry, the marriage officer by whom the marriage could be solemnised and the lapse of banns, etc after three months. He remarks that it follows that there has been a complete abolition of the provisions which previously served to inform the public of an intended marriage. He states that a marriage is such an important contract and relationship, and the consequences of a decree of nullity can be so far-reaching, that he does not consider that the Legislature intended non-compliance with the two-letter word “in” to be visited with nullity. He says that indications which support his view are to be found in section 22, for instance, which in its original form provided that if the provisions relating to the publication of banns and notice of intention to marry, or to the issue of a special marriage licence, were not strictly complied with owing to an error committed in good faith by either of the parties, or to an error by the person who made the publication or issued the licence, the marriage shall be as valid and binding as it would have been if the provisions had been strictly complied with. 

2.22.40 Mr Justice Broome further notes in the Ex Parte Dow case that section 24 provides that no marriage officer shall solemnisea marriage to which a minor is party unless the necessary consent is obtained, but that section 24A then provides that the marriage shall not be void, but may be dissolved by a Court on grounds of want of consent if application is made by a parent of the minor before he attains the age of 21 and then only if the Court is satisfied that the dissolution of the marriage is in the interests of the minor or minors. He further notes that section 26 provides, similarly, for the prohibition of marriages of boys under 18 or girls under 15 except with permission from the Minister or consent of a Judge, but that it then proceeds in subsection (2) to provide that, if no such consent has been obtained, the Minister may direct that it shall for all purposes be a valid marriage. He states that the point he is attempting to make is that in cases where there would seem to him to be far more compelling reason to treat a marriage as void ab initio the statute does not do so, and he treats this as an indication that the Legislature did not intend strict compliance with the provision that a marriage be solemnised in a private dwelling house, and that where, as in this case, the parties were competent to marry, that is there was no legal impediment to their marriage, the ceremony was performed by a marriage officer and all concerned bona fide intended and believed it to be a valid marriage, the objects of the Act have been achieved despite the fact that the marriage was solemnised in the garden outside the house and not inside the house with open doors.

2.22.41 It was stated in the discussion paper that the question arises whether it is still practicable to insist that section 29(2) should restrict the places where a marriage can be conducted or whether the example of the Australian Marriage Act should rather be followed. It was explained that the Commission also noted Advocate Burman’s opinion that there is a reasonable prospect that section 29(2) will be held to be unconstitutional as a result of the provisions of section 15 of the Constitution. It was further noted that it seems in any case as if this provision of the Marriage Act is not strictly complied with. Sections 29(2) presently sets out the following places for parties being joined in marriage, namely churches, other buildings used for religious service, public places and private dwelling-houses with open doors. The Commission provisionally proposed two options in this regard. In terms of the fist option the range of places where parties may be joined in marriage would be less limited than is presently the case although still limited to some extent. The Commission provisionally proposed the deletion of the statutory requirement of marriages having to be performed with open doors and the addition in regard to places of marriage “or in any other building or facility used for conducting marriages”. The second option the Commission provisionally proposed was that there should not be any limitations with regard to places where marriages may be conducted. The Commission requested comment on these two options: should the places where marriage may be conducted limited or should there be no limitations? 

2.22.42 Furthermore, the fact that the Department of Home Affairs excluded section 29(3) from their proposal seemed to indicate that the Department is of the view that this provision is presently superfluous. It was noted in discussion paper 88 that it would , however, still seem necessary to make provision for the validity of marriages conducted in places other than the prescribed ones and its deletion would therefore appear to be unwarranted. It was pointed out that the question arises whether the scope of section 29(3) should not be extended. The section presently provides for the validity only of marriages in two circumstances, namely those marriages conducted in the Orange Free State and Transvaal before the commencement of the Marriage Act in any place other than a place appointed by prior law as a place where a marriage may be conducted, or which by the reason of the serious or longstanding illness of, or serious bodily injury to, one or both of the parties was conducted before the commencement of the Marriage Amendment Act, 1968, in a place other than an appointed place. It was stated that if respondents consider that the places where marriages may be conducted should still be limited, then it seems that section 29 should also provide for the validity of marriages conducted at places other than the appointed ones. 

(e) Recommendation contained in discussion paper 88
2.22.43 It was provisionally recommended that sections 29(1) and (4) should remain mainly unamended except for the substitution of the term “solemnisation” for “conduct a marriage” but that section 29(2) should be amended to provide either — 

· that a marriage officer may conduct a marriage at any place and in the presence of the parties themselves and at least two competent witnesses; or 

· that a marriage officer may conduct a marriage not only in the places presently set out in the Act, (which are churches, other buildings used for religious service, public places or private dwelling-houses) but also in any other building or facility used for conducting marriages and in the presence of the parties themselves and at least two competent witnesses.

2.22.44 However, it was also stated that if respondents consider that the places where marriages may be conducted should still be limited, then it seems that the Act should also provide for the validity of marriages conducted at places other than the appointed ones. 

(f) Comment on discussion paper 88
2.22.45 Rev Andre le Roux of the Trinity United Church[175] points out that he would recommend the first option, ie that a marriage may be performed in any place and in the presence of the parties and at least two competent witnesses. He considers that the restriction on the place is unnecessary given the authority of the marriage officer to conduct the marriage, and the presence of witnesses to confirm the marriage. 

2.22.46 Mr FC Cantatore of the Society of Advocates of Natal remarks that although this issue is not relevant to their field of practise, it merits some comment. He submits that the present provisions are unnecessary and somewhat antiquated . He suggests that the example of the Australian Marriage Act should be followed and that the Marriage Act should not prescribe specific places where marriages may be conducted. The Family Law Committee of the Law Society of Cape of Good Hope also suggests that there should be no restriction on the use of any specific venue. 

2.22.47 Mr Paul de Wet remarks on behalf of his client the Church of Jesus Christ of Latter Day Saints that they confirm their opinion that it would be most provident to select the first option (ie no limitations with regard to venue) in connection with the proposed amendment to section 29(2). He states that this is more in line with the needs of South African society and will in no way detract from the propriety of the actual ceremony. He considers that it may in certain instances afford the parties the opportunity by their choice or necessity to improve on what are currently the legally available options of marriage venue. He says that for certain parties, indeed, the choice of appropriate venue may be based on religious considerations and compliance. He notes that no doubt many motivations can be put in support of the afore-mentioned and the experience of marriage officers will probably be consistent with this view. He remarks that they do not, however, propose to labour what they feel is a simple, self-evident standing and trust that the relevant authorities are capable of moving forward in a responsive and equitable manner with specific reference to amending section 29(2) as proposed. 

2.22.48 iJubilee ConneXion remark that they support the preliminary recommendation and that the “open door” rule need not be required, provided there are two witnesses and the marriage officer. 

2.22.49 Rev Vivian W Harris of the Brooklyn Methodist Church remarks that option one is too broad as it permits a marriage in circumstances which would make it completely secret except for the two witnesses and the marriage officer. She notes that there are those who wish to be married under water or in an aircraft. She considers that because marriage has a community element it is desirable that there be adequate community access to the ceremony. Rev Harris is of the view that option two is too narrow, that it requires the marriage to be conducted in a building. She remarks that today, a marriage officer often receives requests for a marriage to be conducted out-of-doors. She notes that the general provision of “any other building or facility” is restricted by the requirement that it be “used for conducting marriages” and the only exception is in cases of “serious or longstanding illness of, or serious injury to one or both of the parties”. Rev Harris proposes that marriages may be conducted at any place provided that members of the public have adequate access to the place. She considers that the objection raised by Adv BW Burman on behalf of the Church of Jesus Christ of Latter Day Saints should not be allowed to restrict unconstitutionally what seems to be a completely innocent, and perhaps even desirable, practice by those who wish to be married out-of-doors or at some other place not provided for in the proposed Bill. 

2.22.50 The Department of Home Affairs state that they agree with the preliminary recommendations made in regard to sections 29(1) and (4). They note in regard to section 29(2) concerning the place of marriage that it happens quite often these days that marriages take place in gardens restaurants and various other places than the traditional places of marriage. They consider that it therefore appears that there is a need for a more open approach in terms of the place of marriage provided that the solemnity of the occasion can be maintained. The Department of Home Affairs is of the view that option one would probably be too wide and option two too restrictive. They suggest that option one may address the dilemma to some extent subject to a proviso being added to the provision such as “Provided that the marriage officer shall refuse to conduct a marriage which will detract from the solemnity of the occasion”. 

2.22.51 Pastor Sid Hartley of the Hatfield Christian Church remarks that they support the second option as reasonable. They consider no limitations as unadvisable and are persuaded that situations could arise where, without any limitation, people could enter marriage without being in control of their full senses which could create problems afterwards. They note that it is also a joyous and solemn occasion and the venue should enhance that atmosphere.

(g) Evaluation and recommendation
2.22.52 It is noteworthy that option one is supported by five respondents, that option one is supported with qualification by two respondents (the one proposal being that marriages may be conducted at any place provided that members of the public have adequate access to the place, and secondly, that the marriage officer shall refuse to conduct a marriage which will detract from the solemnity of the occasion) and that option two is supported by one respondent. (It should also be noted that the issue of formalities in relation to the time, place and manner of solemnisation of Islamic marriages still need to be resolved in the Commission’s investigation into Islamic Marriages and related matters.[176])

2.22.53 The Commission has noted the recent developments in the United Kingdom in regard to venues for conducting religious and civil marriages and the fact that parties contemplating marriages are afforded a lot of freedom to exercise a choice in regard to the marriage venue. The Commission has duly considered the two suggestions that the places at which marriages may be conducted should be limited. Whilst these proposals might serve to prevent weddings underwater or in hot-air balloons, the Commission is of the view that such a requirement might not survive constitutional scrutiny. The requirement of public access might violate the rights of adherents to certain religions where exclusion of the general public is of the very essence to the solemnity of the occasion. (As Adv Burman noted, the essence of the concept of freedom of religion is the right to entertain such religious beliefs as a person chooses, the right to manifest religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest religious beliefs by worship and practice or by teaching and dissemination.) Since the Commission considers that the first option be followed, there is no need to retain section 29(3).[177] 

2.22.54 The Commission thus recommends that option one should be followed, that the places for conducting marriages should not be limited in section 29(2), that the term “conduct” or “conducted” should be substituted in sections 29(1), (2) and (4) for the term “solemnise” or “solemnised”, as the case may be, and that section 29(3) be repealed.

