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1. Introduction

What are Human Rights?

· Are sometimes referred to as fundamental rights, basic rights, natural rights or sometimes even common rights.

· These names or phrases do not mean the same thing, and they are used interchangeably and sometimes rather confusingly.

· Fundamental or basic rights are those rights which are often set out in the fundamental law of the state, i.e Bill of Rights in a Constitution.

· Natural or common rights, on the other hand are seen as belonging to all men and women by virtue of their human nature.
· It is difficult to define human rights, however the UN has described human rights as those rights which are inherent in our nature and without which we cannot live as human beings.

· In the absence of human rights, therefore, human beings cannot fully develop and use their human qualities, their intelligence, their talents in order to satisfy both their spiritual and physical needs. 

INTERNATIONAL PROTECTION OF HUMAN RIGHTS

Protection of human right generally takes place at two levels: The domestic level and international level.

International law differs from domestic legal systems inter alia on the following way:

It operates primarily between states ---individuals have very limited standing in international law and have to rely largely on states to ensure protection of their human rights.

The United Nations system of human rights protection

· After the Second World War, world leaders recognised that a commitment to the protection of human rights was essential to world peace.

· The UN Charter reflects human rights as one of the prerequisites for ensuring international peace and security, welfare of the people and other socio-economic objectives.

· In an attempt to give substance to human rights and fundamental freedoms envisaged in the Charter, the UN adopted the Universal Declaration of Human Rights.

· By adopting the declaration, member states of the UN made a political commitment to implement the rights contained therein.
· In 1966 the UN General Assembly adopted two covenants which, unlike the Universal Declaration, contained binding obligation.

· Those Covenants are International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).

The Regional system of human rights protection

European system

The European Convention of Human Rights (1950)
The European Social Charter (1961)

The charter guarantees social and economic rights.

Inter American system

The American Declaration of the Rights and Duties of Man (1948)

It doesn’t enjoy the status of a convention as it is a declaration—however it has served and still serves as a reference for those states which are not party to the American Convention on Human Rights

The American Convention on Human Rights (1969)

It is a binding instrument.

The African system

The African Charter

The African system for the promotion and protection of human rights is based primarily on the African Charter.

The African Commission on Human and Peoples’ Rights (1987)
Established by article 30 to 44 of the Charter as an organ responsible for overseeing that protection of human rights on the Continent.

The objective of the Commission is to promote human and peoples’ rights and ensure their protection in Africa.

African Court on Human and Peoples’ Rights

The Protocol to the Charter on the Establishment of an African Court on human right and peoples’ rights was adopted in 1998.

The court is intended (Preamble) to complement and reinforce the functions of the African Commission on Human and Peoples’ Rights.

2. SOUTH AFRICAN CONSTITUTION AND HUMAN RIGHTS

1996 SA CONSTITUTION

Constitutional features in relation to the protection of human rights:

The Preamble

The objectives of the preamble are inter alia:
a) to heal the divisions of the past and to establish a society based on democratic values, social justice and fundamental rights.

b) to lay the foundation for a democratic and open society in which govt is based on the will of the people and every citizen is equal before the law.

c) Establishment of a society based on democratic values.

Democratic values (section 1) are:

-Human Dignity, the achievement of equality and the advancement of human rights and freedoms.

-Non-racialism and non-sexism.

-Supremacy of the Constitution and the rule of law

Entrenchment of the Bill of Rights in Chapter two

Note: Supremacy of a Constitution—means, in the context of human rights, any oppressive laws, discriminatory act or segregative conduct would be invalid because they would not pass the constitutional test. 
It also means that, as we have a Bill of Rights, all authority must be exercised in a manner that is consistent with these rights. 
LITIGATION OF RIGHTS
THREE STAGES OF FUNDAMENTAL RIGHTS LITIGATION

Procedural stage

This stage involves procedural issues such as application of the Bill of Rights, justiciability of the issues including the standing of the applicant and the jurisdiction of the court to grant relief claimed.

Substantive stage

This stage involves interpreting the provisions of the Bill of Rights and establishing whether a right has been infringed.

The court must then consider whether the infringement is a justifiable limitation of the right.

If the court finds that the infringement of the right is not a justifiable limitation of the right, it will move on to the remedies stage.

Remedies stage

The court in this stage considers the appropriate remedy to deal with the unconstitutional infringement of the right.

Note: at each stage of the litigation, the court must consider whether the onus of proof lies on the applicant or the respondent. 

Procedural stage

This stage involves procedural issues such as application of the Bill of Rights, justifiability of the issues including the standing of the applicant and the jurisdiction of the court to grant relief claimed.

Application of the Bill of Rights

Application of the Bill of Rights is governed by section 8 of the SA Constitution.

Section 8 provides that:

(1) The Bill of Rights applies to all law, and binds the legislature, the executive,

the judiciary and all organs of state.

(2) A provision of the Bill of Rights binds a natural or a juristic person if, and to

the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.

(3) When applying a provision of the Bill of Rights to a natural or juristic person

in terms of subsection (2), a court-

(a) in order to give effect to a right in the Bill, must apply, or if necessary

develop, the common law to the extent that legislation does not give effect

to that right; and

(b) may develop rules of the common law to limit the right, provided that the

limitation is in accordance with section 36 (1).

(4) A juristic person is entitled to the rights in the Bill of Rights to the extent

required by the nature of the rights and the nature of that juristic person.

The application enquiry comprises the following questions?

1) Does the Bill of Rights apply in the dispute between the parties?

The above question involves the ff questions:

a) Is the applicant entitled to the rights in the Bill of Rights

b) Is the respondent bound by the Bill of Rights?

c) Did the cause of action arise during the period of application of either the interim or the 1996 Constitution

A2. How does it apply to a dispute? Does it apply directly or indirectly?

Direct application

Section 8(1) binds the executive, legislature, the judiciary and all organs of state. 
If an Act of parliament (or certain provisions thereof) is challenged for being unconstitutional and the court does find that the impugned provision violates the applicant(s) rights, then the Bill of Rights will override the said provision and the latter will (in most instances) be struck down.

Direct horizontal application

Section 8(2) provides that a right in the Bill of Rights may be applied directly and horizontally if and to the extent that the right is applicable, taking into account the nature of the right and the nature of the duty imposed by the right. 
The right of a beneficiary of the Bill of Rights must have been infringed by a person or entity on whom the Bill of Rights has imposed a duty not to infringe the right.  

When the Bill of Rights is directly applicable it overrides the common-law rules which are inconsistent with it and the remedy granted by the court will be a constitutional remedy. 

Indirect application

This refers to the interpretation, development and application of legislation or the common law by every court, tribunal or forum in a way which respects the values of the Bill of Rights and promotes its purport, spirit and objects (s 39(2)). 

By virtue of the processes of interpretation, development and application (referred to above) the ordinary law is infused with the values underlying the Bill of Rights. 

--Indirect application to legislation: reading down

Since the Bill of rights binds all the original and delegated legislation, it will always apply directly to legislation.

However, before a court may resort to direct application and invalidation, it must first consider indirectly applying the Bill of rights to the statutory provision by interpreting it in such a way as to conform to the Bill of Rights (under the Interim Consti--this process was referred to as the reading down of the legislation)

According to section 35 (2) of the Interim Constitution, where legislation was capable of being read in two ways---as a violation of fundamental rights or , if interpreted restrictively/generously as not violating rights---the latter reading was to be preferred.

This means that if the statutory provision is genuinely ambiguous or otherwise unclear, the interpretation which conforms with the Bill of Rights must be chosen.

The courts and other tribunals are still permitted to read down by virtue of section 39(2), even though the final constitution does not repeat section 35(2) of the Interim Constitution.
Note: However, there are limits to the power of the courts to apply the Bill of Rights indirectly. The courts have stressed that it must be reasonably possible to interpret the legislative provision to conform to the Bill of Rights, and that the interpretation must not be unduly strained --- If the provision is not reasonably capable of such an interpretation, the court must apply the Bill of Rights directly and declare the provision invalid.
---indirect application to disputes governed by common law

There are two instances, in terms of section 39(2), where the development of common law could arise: 

The first instance is where a rule of common law is inconsistent with a constitutional provision. This instance requires common law to be adapted to be in harmony with the ‘objective normative value system’ that is incorporated in the Constitution.

The second instance is where the rule of common law is not inconsistent with a specific constitutional provision but lacks the spirit, purport and objects of the constitution.
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---Who is protected by the Bill of Rights?

Broadly speaking the Bill of Rights protects everyone, except citizens’ rights which are conferred on citizens, political rights conferred on adult citizens and children’s rights which are conferred on minors.

Juristic persons (companies) are also protected by the Bill of Rights. Section 8(4) provides that a juristic person is entitled to the rights in the Bill of Rights to the extent required by the nature of the rights and the nature of that juristic person.

Note: the protection of a juristic person depends on the nature of the right and the nature of a juristic person. E.g a juristic person cannot be entitled to a right to life, but may be entitled to a right to freedom of expression.

Justiciability

The court will only hear cases that are enforceable and integral to the protection of constitutional rights. 
An issue will be said to be justiciable if the court is capable of resolving the conflict by an application of legal rules and principles. 

Three sets of rules and principles grouped under justiciability

Ripeness

This stems from the principle of avoidance and basically means that a court should not adjudicate a matter that is not ready for adjudication. The court is thus prevented from deciding on an issue too early, when it could be decided on by means of a criminal or civil case and should not be made into a constitutional issue.

Mootness

This is when an issue is no longer contentious and it no longer affects the interest of the parties involved. A case would be moot if it is merely abstract, of academic interest, or hypothetical. 

Sunali case—argument by the respondent

Locus Standi 

This refers to the capacity of the litigant to appear in court and claim the relief he or she seeks.

Regulated by section 38 of the constitution 
The common law approach

In terms of the common law approach a person who approached the court was required to have a personal interest in the matter and be personally affected by the alleged wrong.

This meant that the applicant’s own rights must have been affected and not the rights of someone else.

Broad approach to standing

In Ferrier v Levin, the court applied section 38(a) –to (e) and introduced the broad approach to standing. It further held that the litigant does not have to have a personal interest or be personally affected by the alleged wrong. The applicant need only do the ff:

a) allege that a right in the Bill of Rights has been infringed or threatened;

b) demonstrate, with reference to the categories listed in section 38(a) to (e), that there is sufficient interest in obtaining the remedy sought.

i.e should the applicant approach the court on behalf of another, the applicant must show that such person has sufficient interest in the remedy sought.

EXERCISE

Discuss whether, and to what extent, a juristic person can rely on the protection of the Bill of Rights. For instance, can Noseweek, an independent newspaper, invoke the right to life and the right to freedom of expression?
















JURISDICTION

This has to do with the court which is constitutional empowered to hear disputes involving the interpretation of human rights.

The question is ---Does the court have jurisdiction to grant the relief claimed?

C1) Jurisdiction in constitutional litigation

The jurisdiction of various courts is set out in sections 167--170 of the Constitution. 

The following matters are most important for our purposes:

a) Section 167(3) provides as follows:

The Constitutional Court
is the highest court in all constitutional matters;

may decide only constitutional matters; ...

makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter.

has exclusive jurisdiction in certain areas. For example, only the Constitutional Court may decide on the constitutionality of a parliamentary or provincial Bill, or decide that Parliament or the President has failed to comply with a constitutional duty.

Generally, however, the Constitutional Court exercises its jurisdiction not exclusively, but concurrently with the High Courts and Supreme Court of Appeal. 
Section 170 provides inter alia that:

■ .. a court of a status lower than a High Court may not enquire into or rule on the constitutionality of any legislation or any conduct of the President.

Thus, a Magistrate's Court may not pronounce on the validity of any law (whether original legislation, delegated legislation or the common law) or any conduct of the President. 

However, this does not mean that these courts can simply ignore the Constitution. In the first place, section 110 of the Magistrates' Courts Act 32 of 1944 provides that, even though the Magistrate's Court may not declare any law or any conduct of the President unconstitutional, a litigant may already adduce evidence regarding the invalidity of the law or conduct in the Magistrate's Court. 
Secondly, magistrates may, in terms of section 39(2) of the Constitution, apply the Bill of Rights indirectly by interpreting legislation or developing the common law in accordance with the Bill of Rights.

Substantive stage

This stage involves interpreting the provisions of the Bill of Rights and establishing whether a right has been infringed.

The court must then consider whether the infringement is a justifiable limitation of the right.

If the court finds that the infringement of the right is not a justifiable limitation of the right, it will move on to the remedies stage.

 Methods of interpretation of the provisions of the Bill of Rights
The role of text: 

In S v Zuma the Court warned that the language of the text could not be ignored. After all the court is tasked with interpreting a written instrument. The importance of the text should therefore not be underestimated. The text sets the limits to a feasible, reasonable interpretation.
In S v Makwanyane, however, it was stated that while due regard must be paid to the language of the Bill of Rights provision, constitutional interpretation must be generous and purposive. 

The role of context: 

The wider context includes the historical and political setting of the Constitution. The narrower context is provided by the constitutional text itself. 

Contextual interpretation involves a value-based approach. In terms of this approach, rights and words are understood not only in their social and historical context, but also in their textual setting (known as systematic interpretation)

This means that the constitutional provisions are not considered in isolation. Rather, the document is read as a whole, together with its surrounding circumstances.
For example, in S v Makwanyane the court treated the right to life, the right to equality and the right to human dignity as together giving meaning to the prohibition of cruel, inhuman or degrading treatment or punishment (section 11(2) of the Interim Constitution). 
Contextual interpretation must be used with caution, as context can be used to limit rights instead of interpreting them and it can also be used as a shortcut to eliminate "irrelevant" fundamental rights. 

Purposive interpretation

Purposive interpretation is the interpretation of a provision that best supports and protects the core values that underpin an open and democratic society based on human dignity, equality and freedom. In the Zuma case, the Constitutional Court adopted the approach followed by the Canadian Supreme Court in R v Big M Drug Mart Ltd.
It tells us that we must first identify the purpose of a right in the Bill of Rights, then determine which value it protects and then determine its scope.

The purposive approach inevitably requires a value judgment, namely which purposes are important and protected by the Constitution and which are not. 
Note: However, the value judgment is not made on the basis of a judge's personal values. The values have to be objectively determined by reference to the norms, expectations and sensitivities of the people. 
Note further: They may not be derived from or equated with public opinion, as the Constitutional Court stressed in the Makwanyane case. Although a purposive interpretation requires a value judgment, it does not prescribe how this value judgment is to be made.

Generous interpretation

Generous interpretation is interpretation in favour of rights and against their restriction. It entails drawing the boundaries of rights as widely as the language in which they have been drafted and the context in which they are used would allow.

The Constitutional Court used a generous interpretation in the Zuma case and generous interpretation was put to decisive use in S v Mhlungu. However, a court may be faced with a difficult test when there is a conflict between generous interpretation and purposive interpretation.

While the text serves as a starting point for any interpretative exercise, it must be remembered that the Bill of Rights is formulated in abstract and open-ended terms and the Court must determine more than the literal meaning of a particular provision. 

The Court must make sure that it gives effect to the Constitution's underlying values.  The literal meaning of the text will be followed if it embodies the Constitution's values, but by itself such literal meaning is not conclusive. 

Therefore, courts tend to prefer generous or purposive interpretations to contradictory interpretations that are based on the literal meaning of the text. 

The interpretation clause

39 Interpretation of Bill of Rights

(1) When interpreting the Bill of Rights, a court, tribunal or forum-

(a) must promote the values that underlie an open and democratic society

based on human dignity, equality and freedom;

(b) must consider international law; and

(c) may consider foreign law.

(2) When interpreting any legislation, and when developing the common law or

customary law, every court, tribunal or forum must promote the spirit, purport and

objects of the Bill of Rights.

(3) The Bill of Rights does not deny the existence of any other rights or freedoms

that are recognised or conferred by common law, customary law or legislation, to the

extent that they are consistent with the Bill.

Section 39(1) refers to the use of public international law and foreign law. In the Makwanyane case, the Constitutional Court stated that both binding and non-binding international law may be used as tools of interpretation.

These remarks make it clear that the court permits reference for purposes of interpretation to international human rights law in general.

Note: section 39(1) invokes public international law primarily for the purpose of interpretation of rights and for determining their scope, not for proving their existence.

In Makwanyane case the court held that comparative human rights jurisprudence will be of great importance while an indigenous jurisprudence is developed. 

However, added the court, foreign case law will not necessarily provide a safe guide to the interpretation of Bill of Rights.

The limitation of rights.

General limitation in terms of section 36 

· Section 36 allows a right to be limited by law of general application and such limitation must be reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 

· Law of general application entails that, the law must be sufficiently clear, accessible and precise and those who are affected by it can ascertain the extent of their rights and obligations.

· Over and above that, the law of general application must apply equally to all and it must not be arbitrary in its application. This doesn’t mean that the rule must apply to every individual in the country, and the test is satisfied if the law targets a particular group of people to which it is relevant.

· Reasonableness and justifiability of the law of general application are measured with the sufficient proportionality between the infringement of a fundamental right and the benefits the limitation is designed to achieve.

· The balancing process takes into account the following factors: nature of the right, the importance of the purpose of the limitation, the nature and extent of the limitation, the relation between the limitation and its purpose, and less restrictive means to achieve the purpose.

a) Nature of the right

b) The importance of the purpose of the limitation

c) The nature and extent of the limitation

d) The relation between the limitation and its purpose

e) Less restrictive means to achieve the purpose

What about rights with internal limitations-does section 36 still applies to them?

Remedies stage

The court in this stage considers the appropriate remedy to deal with the unconstitutional infringement of the right.

Remedies regulated by section 172 of the Constitution, which provides that:

(1) When deciding a constitutional matter within its power, a court-

(a) must declare that any law or conduct that is inconsistent with the

Constitution is invalid to the extent of its inconsistency; and

(b) may make any order that is just and equitable, including-

(i) an order limiting the retrospective effect of the declaration of

invalidity; and

(ii) an order suspending the declaration of invalidity for any period and

on any conditions, to allow the competent authority to correct the

defect.

(2) (a) The Supreme Court of Appeal, a High Court or a court of similar status

may make an order concerning the constitutional validity of an Act of Parliament, a

provincial Act or any conduct of the President, but an order of constitutional invalidity has no force unless it is confirmed by the Constitutional Court.

Note: the declaration of invalidity is not the only remedy the court may give.

Section 172 provides that, in addition to the declaration of invalidity, a court may make any order that is just and equitable.

Note: Section 38 provides for appropriate relief where fundamental rights are violated.

Appropriate relief and the flexible approach to constitutional remedies

The courts have developed the flexible approach to constitutional remedies, in case a rights has been violated.

In Fose case the court held that it was left to the courts to decide on what would be appropriate relief in any particular circumstances, as the constitution does not tell us what an appropriate remedy is.

Constitutional remedies and other forms of relief

With the exception of a declaration of invalidity and a declaration of rights, the Constitution provides very little guidance on constitutional remedies, as section 38 simply refers to appropriate relief and does not itemise the specific types of relief available for the infringement or threat to a right in the Bill of Rights.

Remedies may find their source in legislation, the common law and the Constitution itself. 
Apart from the remedies provided in the Constitution, there are other forms of relief a court may grant.

A
Constitutional remedies 

The declarations of invalidity, prohibitory and mandatory interdicts, and awards of constitutional damages are three major types of constitutional remedies.

A (i) Declaration of invalidity

In the Fose case, the Constitutional Court held that the supremacy clause automatically made any unconstitutional law or conduct a nullity. In other words, the consequence of constitutional supremacy is that such laws or conduct is invalid.

Invalidity follows as a matter of law from the fact of inconsistency with the Constitution or the Bill of Rights. A declaration of invalidity is a constitutional remedy. 
It differs from other constitutional remedies that are awarded by courts in order to resolve disputes between the parties before them. 
There are several ways a declaration of invalidity may be controlled.

Severance

Section 172(1) (a) provides that a law or conduct must be declared invalid to the extent of its inconsistency with the Constitution. 
This requires a court to declare invalid and strike down a particular section or subsection of a law and leaving the rest of the law intact. 
Sometimes it entails severing unconstitutional provisions from within a section or subsection and leaving the remaining provisions intact.

The groundwork for the Constitutional Court's approach to severance was laid in Coetzee v Government of the Republic of South Africa. 
There are two parts to the exercise:

 First, it must be possible to sever the bad from the good; 
 Secondly, the remainder must still give effect to the purpose of the law.

Reading in
Reading in is a constitutional remedy which is granted by a court after it has concluded that a statute is constitutionally invalid. 
It is a corollary to the remedy of severance. 
It is mainly used when the inconsistency is caused by an omission and it is necessary to add words to the statutory provision to cure it. 
Both are permissible under section 172 of the Constitution. The National Coalition case [National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC)] was the first occasion on which the Constitutional Court employed reading in as a remedy. This was continued in S v Manamela and S v Niemand.

Retrospective effect of orders of invalidity.
 In principle, the declaration of invalidity operates retrospectively, that is from the moment the legislation and any actions taken under it came into effect. 
However, since the retrospective invalidation of actions taken in good faith under the authority of ostensibly valid legislation could have disruptive results, the Constitutional Court may limit the retrospective effects of an order of invalidity, taking several factors into account, as it did in National Coalition for Gay and Lesbian Equality v Minister of Justice.

Suspension of orders of invalidity. 
In terms of section 172(1) (b) (ii) a court may temporarily suspend the effect of a declaration of invalidity in the interests of justice and equity.

A (ii) Declaration of rights

Section 38 of the Constitution provides for a declaration of rights. It differs from a declaration of invalidity on two grounds:

(1)
A declaration of rights may be granted even when no law or conduct is found to be inconsistent with the Bill of Rights, whereas a declaration of invalidity flows from a finding that there is inconsistency between law or conduct and the Constitution.

(2)
A declaration of invalidity is binding on all, while a declaration of rights is aimed at resolving a dispute between particular parties.

A (iii) Interdictory relief

The Constitutional Court has used an interdict as a constitutional remedy on several occasions (see for example City Council of Pretoria v Walker). The three different kinds of interdicts are as follows: 

(1)
Interim interdicts. The purpose of interim relief is to preserve the status quo pending the adjudication of a dispute.

(2)
Final interdicts. Final interdicts include prohibitory interdicts and the mandamus.

(3)
Structural interdicts. A structural interdict directs the violator to rectify the breach of fundamental rights under court supervision.

A (iv) Constitutional damages

Nothing in the Constitution prevents a court from awarding damages as a remedy for the violation of fundamental rights to compensate the victim of the violation and punish the violator. 

Fose established the following general principles:

In cases where the violation of constitutional rights entails the commission of a delict, an award of damages in addition to those available under the common law will seldom be available.

Even in circumstances where delictual damages are not available, constitutional damages will not necessarily be awarded for a violation of human rights. The Court held that the South African law of delict was flexible and should, in most cases, be broad enough to provide all the relief that would be appropriate for a breach of constitutional rights. 
It is only in the Carmichele decision that the Constitutional Court made good on the promise to develop the existing delictual remedies.

B
Other forms of relief

B (i) Contempt of court

B (ii) Exclusion of evidence

B (iii) Administrative law and labour law remedies

Remedies provided in terms of the Promotion of Administrative Justice Act 3, 2000 (eg the setting aside of decisions, the substitution of decisions and compensation in exceptional cases) also apply in constitutional cases as other forms of relief. The same goes for labour law remedies such as reinstatement. 

4. Right to Equality

Distinction between Formal and Substantive equality

Formal equality

Means sameness of treatment: the law must treat individuals in like circumstances alike.

Requires that all persons are equal bearers of rights and does not take actual social and economic disparities between groups and individuals into account.

Substantive equality

Requires the law to ensure equality of outcome and is prepared to tolerate disparity of treatment to achieve this goal.

Requires an examination of the actual social and economic conditions of groups and individuals in order to determine whether the constitution’s commitment to equality is being upheld.

The results or effects of a particular rule are highlighted rather than its mere form. 

Equality section 9
(1) Everyone is equal before the law and has the right to equal protection and

benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To

promote the achievement of equality, legislative and other measures designed to protect

or advance persons, or categories of persons, disadvantaged by unfair discrimination may

be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone

on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or

social origin, colour, sexual orientation, age, disability, religion, conscience, belief,

culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on

one or more grounds in terms of subsection (3). National legislation must be enacted to

prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair

unless it is established that the discrimination is fair.

This is the equality test according to Harksen v Lane:


Stage 1

1)
Does the provision differentiate between people or categories of people?

2)
If so, is there a rational connection between the differentiation and a legitimate governmental purpose?

  
3)
If not, then there is a violation of section 9(1). Even if it does bear a rational 
connection, it might nevertheless amount to discrimination.

Stage 2
This stage determines whether the discrimination amounts to unfair discrimination and it requires a two stage analysis:


(A)
First, does the differentiation amount to discrimination?
1. if it is on a specified ground, i.e. a ground listed in section 9(3),  then the discrimination is established

2. if it is on an unspecified ground, the applicant must show that it is based on characteristics which have the potential to impair the fundamental dignity of persons as human beings or to affect them adversely in a comparably serious manner.


(B)
Second, does the discrimination amount to unfair discrimination?

1
if the discrimination is on a specified ground then it is presumed to be unfair in terms of s 9(5)


2
if on an unspecified ground then the unfairness will have to be established by the applicant. 


3
the test for unfairness focuses on the impact of the discrimination on the applicant and others in the same situation.


4
If the differentiation is found not to be unfair, there will be no violation of s9 (3)


Stage 3
If the discrimination is found to be unfair then it will have to be determined whether the provision under attack can be justified under the limitation clause.

There is no need to go into the limitation enquiry in terms of s36 in any detail

How do courts determine unfairness of the analogous ground?
In Harksen v Lane the court held that the ff factors must be considered:

1) The position of the complainant in society and whether the complainant was a victim of past patterns of discrimination

2) The nature of the provision or power and the purpose sought to be achieved by it (whether the primary purpose is to achieve a worthy and important societal goal and a consequence of that was an infringement of the applicant’s rights

3) The extent to which the rights of the complainant have been impaired and whether there has been impairment of his or her fundamental dignity
See study guide for application of the test in the case of Hugo.

Affirmative action 
Means preferential treatment for disadvantaged groups of people—grounds of preference are usually race or gender.

Owing to the commitment to substantive or real equality, it was intended that affirmative action programmes be regarded as essential and integral to attaining equality.

These programmes should not be viewed as a limitation or exception to the right to equality.
Because that is viewing affirmative action as reverse discrimination, which is a practice of favouring those discriminated against in the past and discriminating against those favoured in the past.

Affirmative action should be seen as part of the right to equality—means that it is seen as a means to an end of a more equal society.
Human dignity

One of the most important rights 

-Primogeniture

Socio-economic rights

Brief History

5.1 Right to Health care services/food /etc--grootboom
Explain the ff:
1. Progressive realisation

2. availability of resources 
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